SETTLEMENT AGREEMENT
I. PARTIES

This Settlement Agreement (Agreement) is entered into between P_laintiffs United States,
acting through the United States Department of Justice and on behalf of the Office of Inspector
General (OIG-HHS) of the Department of Health and Human Services (HHS)(céllectively the
United States), William Harrity, M.D. (Relator), and defendants Sherman Oaks Health System,
A. Richard Grossman, M.D., and A. Richard Grossman, Inc. (collectively Defendants). The
United States, the Relator, and the Defendants are referred to cgllectively as the Parties.

0. PREAMBLE

As a preamble to this Agreement, the Parties agree to the following:

A. Defendant Sherman Oaks Health System owns and operates the Sherman Oaks
Hospital and Health Center (the Hospital), including a unit w_iti?in the Hospital known as The
Grossman Burn Center (the Burn Center). Defendant A. Richard Grossman, MD was Director
of the Burn Center during the time period pertinent to this matter.

B. The Relatoris an individual resident of Califomia. On or about. May 12, 1998, the
Relator ﬁied a qui tam action in the United States District Court for the Central District of
California captioned U.S. ex rel. Harrity v. Sherman Oaks Health System, et al. (the Action).

C. The United States contends that the Hospital and the Defenciants submitted or caused
to be submitted claims for payment to the Medicare Program (Medicare), Title XVIII of the
Social Security Act, 42 U.S.C. §§ 1395-1395ggg, and the Medicaid Program, 42 U.S.C. §§ 1396-
1396v.

D. The United States contends that it has certain civil claims against the Defendants

under the False Claims Act, 31 U.S.C. §§ 3729-3733, other federal statutes and/or common law



doctrines, for engaging in the following prohibited conduct during the period from 1991 to 1997:
the Hospital included in its cost reports amounts that were not properly reimbursable, because
defendant Grossman received payments from an entity he either owned or controlled called
Culture Teghnolo gy Inc. (CTI), which supplied transplant tissue for patients at the Burn Center.
The conduct described in this paragraph is referred to hereafter as the Covered Conduct.

"E. The United States also contends that it has certain administrative claims against the
Defendants under the provisions for permissive exclusion from the Medicare, Medicaid and other
federal health care programs, 42 U.S.C. § 1320a-7(b), and the Provisions for civil monetéry
pénalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct.

F. The Relator contends that he has individual clairﬁs against Defendants for interference
with prospective economic advantage and for claims under the California Cartwright Act (the
Individual Claims). -

G. The Defendants do not admit the contentions of the United States or the Relator.as set
forth in Paragraphs C through F above, and nothing in this Agreement shall be used and/or
construed as an admjssion" of liability on the part of any or all of the Defendants. This
Agreement ‘is entered into by the Parties in order to avoid the delay, uncertainty, inconvenience,
and expense of protracted litigation.

III. TERMS AND CONDITIONS

NOW THEREFORE, in consideration of thé mutual promises, covenants, and obligations
set forth below, and for good and valuable consideration as stated herein, the Parties agree as
follows:

1. Defendants agree to pay to the United States two hundred twenty-five thousand dollars



-

($225,000)(the United States Settlement Amount) by electronic funds transfer pursuant to written
instructions to be provided by the United States. The Defendants agree to make this electronic
funds transfer by no later than three (3) days after written notification from the United States that
the Agreement has been fully executed.

1.1 Defendants agree to pay the Relator seventy-five thousaﬁd dollafs ($75,000) (the
Relator Settlement Amount) by electronic funds transfer to the Gradstein, Luskin & Van Dalsem
Client Trust Account, c/o Wells Fargo Bank, Routing/ABA Number 121000248, Account
Number 0807-039441 (the GLVD CTA). The Defendants agree to make this payment by no
later than three (3) days after written notification from the United States that the Agreement has
been fully executed. o

1.2 Contingent upén the United States receiving the Uni_ted. States Settlement Amount
from the Defendants and as soon as feasible after receipt, the U"hited States agrees to pay $33,750
to the GLVD CTA.

1.3> Defendants have not participated in any way in the allocation of the payments set
forth above between the Um'ted States and the Relator.

2. Subject to the exceptions in Paragraph 4 below, in consideration of the obligations of
Defendants set forth in this Agreement, conditioned upon Defendants’ payment in full of the
United States Settlement Amount, the United States (on bchélf of itselt;.,‘ its officers, agents,
agencies and departments) agrees to release the Defendants from any civil or administrative
monetary claim the United States has or may have under the False Claims Act, 31 U.S.C. §§
3729-3733; the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the Program Fraud Civil

Remedies Act, 31 U.S.C. §§ 3801-3812; or the common law theories of payment by mistake,



unjust enrichment, breach of contract and fraud, for the Covered Conduct.
) 2.1 Except as to the obligations created by this Agreement, upon receipt of payment

pursuant to Paragraph 1 above:
a. The Relator, on his own behalf and on behalf of his insu'rers, partnerships, joint
ventures, parlners:, officers, directors, co-venturers, corporations, companies,
business entities, agents, employees, attorneys, predecessors, successors, heirs and
assigns, and all éfﬁliates of each of the foregoing, fully and forever releases and
discharges Sherman Oaks Health System, A. Richard Grossman, M.D., A.
Richard Grossman, Inc., and each of their insurers, pg:rtnerships,' joiﬁt ventures,
partners, officers, dirgctors, co-venturers, corporations, companies, b-usiness
entities, agénts, managers, representatives, employees, attorneys, predecessors,
successors, heirs and assigns, and al]l affiliates oJ_f each of the foregoing from any
and all claims, rights, damages, loss, demands, actions, obligations, liabiljties,
costs and expenses (including reasonable attorneys’ fees), causes of action and
judgments”of every kind, nature and character whatsoever, at common law or in
equity, whether known or unknown including, from the beginning of time to the
date hereof, arising from or relating to the subject of the Action.
b. Sherman Oaks Health System, A. Richard Grossmaﬁ; M.D,, and A. Richard
Grossman, Inc., and each of their insurers, pé.rmerships, joint ventures, partners,
officers, directors, co-venturers, corporations, companies, business entities,
agents, managers, representatives, employees, attorneys, predecessors, Successors,

heirs and assigns, and all affiliates of each of the foregoing, hereby release the



Relator from any and ali claims, rights, damages, loss, demands, actions,
obligations, liabilities, costs and expenses (including reasonable attorneys’ fees),
causes of action and judgments of every kind, nature and character whatsoever, at
common law or in equity, whether known or unknown including, from the
beginning of time to the date hereof, arising from or relating to the Action.

3. In consideration of the obligations of the Defendants set forth in this Agréement and
the Corporate Integrity Agreerinent ("CIA") and Integrity Agreement ("IA") incorporated by
reference, conditioned upon the Defendants full payment of the United States Settlement
Amount, the OIG-HHS agrees to release and refrain from instituting, directing, or maintaining
any administrative action seeking exclusion from the Medicare, Medicaid, or otl.ler F ederal health
care programs (as defined .in 42 U.S.C. § 1320a-7b(f)) against the Defendants under 42 U.S.C. §
1320a-7a (Civil Monetary Penalties Law), or 42 U.S.C. §1320;i-7(b)(7) (permissive exclusion for
frand, kickbacks, and other prohibited activities), for the Covered Conduct, except as reserved in
Paragraph 4, below. The OIG-HHS expressly reserves all rights to comply with any statutory
obligations to exclude the—Defendants and their subsidiaries from the Medicare, Medicaid, or
other federal health care program under 42 U.S.C. §1320a-7(a)(mandatory exclusion) based upon
the Covered Conduct. Nothing in this Paragraph precludes the OIG-HHS from taking action
against entities or persons or for conduct and practices for which civil élaims have been reserved
in Paragraph 4 below.

4. Notwithstanding any term of this Agreement, specifically reserved and excluded from
the écope and terms of this Agreement as to any entity or person (including the Defendants) are

any and all of the following:



¢)) Any civil, criminal or administrative claims arising under Title 26,
U.S. Code (Internal Revenue Code);

2 Any criminal liability;

3 Except as explicitly stated in this Agreement, any administrative
liability, including mandatory exclusion from Federal health care programs;

(4) Any liability to the United States (or its agencies) for any conduct
other than the Covered Conduct;

(5) Any claims based upon such obliga‘tions as are created by this
Agreement;

(6) _ Any express or impﬁed Warré.nty claims or other claims for defective
or deficient products or services, including quality of goods and services, provided by the
Defendants; and -

(7) Any claims based on a failure to
deliver items or services due.

5. Within 20 days« following receipt of the payments described in Paragraph 1 above, the
Pa;ties shall file in the Action a stipulated notice of dismissal of the United States' and the
Relator's claims against the Defendants, with prejudice, for the Covered Conduct. The Parties’
notice of dismissal shall not dismiss the Relator's claims against any no“‘n-—settling defendant or
against the settling defendants for claims other than for the Covered Conduct.

6. The Hospital has entered into a CIA with HHS, attached as Exhibit A, which is
incorporated into this Agreement by reference. Dr. Grossman has entered mto an IA with HHS,

attached as Exhibit B, which is incorporated into this Agreement by reference. The Hospital and
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Dr. Grossman shall immediately upon execution of their respective agreements implement the
obligations under those agreements.

7. The Defendants waive and will not assert any defenses they may have to any criminal
prosecution or administrative action relating to the Covered Conduct, which defenses may be
based in whole or in part on a contention that, under the Double Jeopardy Clause in the fiﬁh
Amendment of the Constitution, or under the Excessive Fines Clause in the Eighth Amendment
of the Constitution, this Settlement bars a remedy sought in such criminal prosecution or
administrative action. The Defendants agree that this settlemept is not punitive in purpose or
effect. Nothing in this paragraph or any other provision of this Agreement constitutes an
agreement by the United States concemjng the characterization of the Settlement Amount for
purposes of the Internal Revenue Laws, Title 26 of the United States Code.

8. The Defendants fully and finally release the United Jgtates, its agencies, employees,
servants, and agents from any claims (including attorney's fees, costs, and expenses of every kind
and however denominated) which the Defendants have asse;ted, could have asserted, or may
assert in the future agains:c the United States, its» agencies, employees, servants, and agents,
related to the Covered Conduct and the United States' investigation and prosecution thereof.

9. In consideration of the mutual promises, covenants and obligations of this Agreement,
Relator releases the United States, its agencies, departments, employeeh's, servants, and agents
from all claims wﬁich Relator has assened, could have asserted, or may assert in the future
against the United States, its agencieé, departments, employees, servants and agents, related to or
arising from the Complaint in this case.

10. The amount that the Defendants must pay pursuant to this Agreement by electronic



wire transfer pursuant to Paragraph 1 above, will not be decreased as a result of the denial of
claims for payment now being withheld from payment by any Medicare carrier or intermediary
(including TRICARE or any State payer) related to the Covered Conduct; and the Defendants
and their subsidiaries agree not to resubmit to any Medicare carrier or intermediary (or |
TRICARE) or any State payer any previously ;ienied claims related to the Covered Conduct, and
agrees not to appeal any such denials of claims.

11. The Defendants and all subsidianies agree to the following:

(a) Unallowable Costs Defined: that all costs (as deﬁn‘ed in the Federal Acquisition
Regulation (FAR) 48 C.F.R. § 31.205-47 and in Titles XVIII and XIX of the Social Security Act,
42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the regulations and official program directives
promulgated thereunder) incurred by or on behalf of the Defendants, their present or former
officers, directors, employees, shareholders, agents, and subsidJi_aﬁes in connection with:

(1) the matters covered by this Agreement; - |

(2) the United States’ audit(s) and civil investigations(s) of the matters covered by this
Agreement; "

(3) the Defendants’ investigation, defense, and any corrective acti¢ns undertaken in direct
response to the United States’ audit(s) and civil investigation(s) in connection with the matters
covered by this Agreement (including attorney’s fees);

(4) the negotiation and performance of this Agreement;

(5) the payments the Defendants ﬁake pursuant to this Agreement and any payments that
Defendants may make to the Relator; and

(6) the negotiation of the CIA and the IA, and the obligations undertaken pursuant to the



CIA and the IA, to:

(i) retain an legal reviewer to perform annual reviews as described in the CIA and the IA;

and

(ii) prepare and submit reports to thé OIG-HHS
al;e unallowable costs on Government contracts and under the Medicare Program, Medicaid
Program, TRICARE Program, and Federal Employees Health Benefits Program (FEHBP).
However, nothing in this sub-paragraph that may apply to compliance costs affects the status of
costs that are not allowable based on any other authority applic.able to Defendants. The "matters
covered by this agreement” include related criminal matters. (All costs described or set forth in
this Paragraph are hereafier, “unallowable costs”). o

12. The Defendants and all their subsidiaries also agree to the following:

(a) Future Treatment of Unallowable Costs: . As appropriate, these unallowable costs will

be separately determined and accounted for by Defendants, and Defendants will not charge such
unallowable costs directly or indirectly to any contracts with the United States or any State
Medicaid Program, or seéi«: payment for such unallowable costs through any cost report, cost
statement, information statement, or payment request submitted by Defendants or any of their
subsidiaries to the Medicare, Medicaid, TRICARE, or FEHBP Programs.

(b) Treatment of Unallowable Costs Previously Submitted for Payment: As appropriate,

Defendants further agree that within 60 days of the effective date of this Agreement, they will
identify to applicable Medicare and TRICARE fiscal intermediaries, carriers, and/or contractors,
and Medicaid, VA and FEHBP fiscal agents, any unallowable costs (as defined in Paragraph 11)

included in payments previously sought from the United States, or any State Medicaid Program,



including, but not limited to, payments sought in any cost reports, cost statements, information
reports, or payment requests already submitted by Defendants or any of their subsidiaries, and
will request, and agree, that such cost reports, cost statements, information reports, or payment
requests, even if already settled, be adjusted to account for the effect of the inclusion of the
unallowable costs. Defendants agree that the United States, at a minimum, will be entitled to
recoup from Defendants or any of their subsidiaries any overpayment plus applicable interest as a
result of the inclusion of such unallowable costs on previously-submitted cost reports,
information reports, cost statements, or request for payment. Any payment due after the
adjustments have been made shall be paid to the United States pursuant to the direction of the
Department of Justice, and/or the affected agencies. The United States reservcs.its ;ights to
disagree with any caleulations submitted by Defendants or any of their subsidiaries on the effect
of inclusion of unallowable costs (as defined in Paragraph 11).'Bn Defeﬁdants or any of their
subsidiaries’ cost reports, cost statements, or information reports. Nothing in this Agreement
shall constitute a waiver of the rights of the United States to examine or reexamine the
unallowable costs describ"ed in this Paragraph.

13. This Agreement is intended to be for the benefit of the Parties only; and by this
instrument the Parties‘ do not release any claims against any other person or entity.

14. The Defendants and their subsidiaries agree that they will ﬂot seek payment for any
of the health care billings covered by this Agreement from any health care beneficiaries or their
parents or sponsors. The Defendants waive any causes of action against these beneficiaries or
their parents or sponsors based upon the claims for payment covered by this Agreerﬁent.

15. The Defendants expressly warrant that they have reviewed their financial situation

10



and that they currently are solvent within the meaning of 11 U.S.C. Section 547(b)(3), and will
remain solvent following their payment to the United States hereunder. Further, the Parties
expressly warrant that, in évaluating whether to execute this Agreement, the Parties (i) have
intended that the mutual promises, covenants and obligations set forth herein constitute a
contemporaneous exchange for new value given to the Defendants, within the meaning of 11
U.S.C. Section 547(0)(1), and (i1) have concluded that tﬁese mutuél promises, covenants and
obligations do, in fact, constitute such a contemporaneous exchange.

16. Each party to this Agreement will bear its own legal and other costs incurred
in connection with this matter, including the preparation and performance of this Agreement.

17. The Defendants represent that this Agreement 1s freely and Voluntarily e:ntered into
without any degree of duress or compulsion whatsoever.

18. This Agreement is governed by the laws of the Umj?ed States. The Parties agree that
the exclusive jurisdiction and venue for any dispute arising between and améng the Parties under
this Agreement will be the United States District Court for the Central District of Califomia,
except that disputes ansmg under the CIA and the 1A, shall be resolved exclusively under the |
dispute resolution provisions in the CIA and the JA.

| 19. This Agreement and the CIA and the 1A, which are incorporated herein by reference,
constitute the c§mp1ete agreements between the Parties. This Agreeméht may not be amended
except by written consent of the Parties except that only the Hospital and OIG-HHS and Dr.
Grossman and OIG-HHS, must agree in writing to modification of their respective agreements
pursuant to the provisions of those agreements.

20. The undersigned individuals signing this Agreement on behalf of the Defendants

11



represent and warrant that they are authorized by the Defendaﬁts to execute this Agreement. The
undersigned United States signatories represent that they are signing this Agréement in their
official capacities and that they are authorized to execute this Agreement. The undersigned
individuals signing this Agreement on behalf of the Relator represent and warrant that they are
authorized by the Relator to execute this Agreement. |

21. This Agreement may be executed in counterparts, each of which constitutes an
original and all of which constitute one and the same agreement. Signatures by facsimile shall be
of the same force and effect as if in original ink.

22. This Agreement is effective on the date of signature of the last signatory to the
Agreement.

23. The Defendants hereby consent to the United States' disclosure of this Agreement

—

and information about this Agreement to the public.

UNITED STATES
DATED: /,Z/ A 5/ O F BY: Zec Z@/L,
DEE LORD
Trial Attorney

Commercial Litigation Branch
Civil Division
U.S. Department of Justice

DATED:_| 1( ( 7_/ 02— BY: 4%&”«/

LEWIS MORRIS

Assistant Inspector General for Legal Affairs
Office of Counsel to the

Inspector General

Office of Inspector General

United States Department of
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DATED:

DATED: a\l 25 lca

DATED: 4 ;LZZ o2

DATED: 4 \%\m“b

DATED:

BY:

LEWIS MORRIS

Assistant Inspector General for Legal Affairs
Office of Counsel to the

Inspector General

Office of Inspector General

United States Department of

Health and Human Services

DEFENDANTS

;—_:,’ >
v M% CQ

BY:

VD LEVINSOHN

President and Chief Executive Officer
Sherman Oaks Health System,
a California not- for-profit corporation

o

BY:

ELIA WEINBACH

Mitchell Silberberg & Knupp
Attomeys for:

Sherman Oaks Health System _

a California not-for-profit corporation

Didmuelow

BY:

D. BARCLAYQ)MUNDSON
Howrey & Simon
Attorneys for:

A. Richard Grossman and
A. Richard Grossman, Inc.

A. RICHARD GROSSMAN, M.D.
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DATED:

DATED:

DATED:

DATED:

DATED:

BY:

LEWIS MORRIS

Assistant Inspector General for Legal Affairs
Office of Counsel to the

Inspector General

Office of Inspector General

United States Department of

Health and Human Services

DEFENDANTS

BY:

BY:

/ﬁ%ac

~{5xXD LEVINSOHN

President and Chief Executive Officer
Sherman Oaks Health System,
a California not- for-profit corporation

Do

ELIA WEINBACH

Mitchell Silberberg & Knupp
Attorneys for:

Sherman Oaks Health System

a California not-for-profit corporation

D. BARCLAY EDMUNDSON
Howrey & Simon-

Attorneys for: ,

A. Richard Grossman and

A. Richard Grossman, Inc.

“Logl‘n’ BY: A? MOMMM@

A. RICHARD GRYSSMAN, M.D.
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RELATOR

DATED: ’ BY:

WILLIAM HARRITY, M.D.

DATED: - BY:

BRUCE E. VAN DALSEM
Gradstein, Luskin &

Van Dalsem

12100 Wilshire Blvd.,

Suite 350

Los Angeles, CA 90025
Attorneys for:

William Harrity, M.D.
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DATED:

DATED:

DATED:

BY:

DATED:

Health and Human Services

DEFENDANTS

BY:

DAVID LEVINSOHN
President and Chief Executive Officer
Sherman Oaks Health System

BY:

ELIA WEINBACH

Mitchell Silberberg & Knupp
Attorneys for: -

Sherman Oaks Health System

D. BARCLAY EDMUNDSON
Howrey & Simon

Attorneys for:

A. Richard Grossman and

A. Richard Grossman, Inc.

BY:

DATED: 7]% i 02

A. RICHARD GROSSMAN, M.D.

BY: ///x/wz§7<7~>
WHELIAM HARRITY, M.D.
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DATED: ?!2‘(,02 BY: %. l/'——»"

A UCE E. VAN DALSEM
Gradstein, Luskin &
Van Dalsem
12100 Wilshire Blvd.,
Suite 350 :
Los Angeles, CA 90025
Attorneys for:
William Harrity, M.D.
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