SETTLEMENT AGREEMENT

‘. PARTIES

This Settlement Agreement ("Agreement”) 1s entered into between the United States of
America ("United States"), acting through the United States Department of Justice and on behaif
of the Office of Inspector General ("OIG-HHS”) of the Department of Health and Human
Services (“HHS"); the Relator, Health Outcome Technologies and Stuart Circle Hospital
(hereafter referred to as "the Parties"), through their authorized representatives.

. PREAMBLE

As a preamble to this Agreement, the Parties agree to the following:

A. Stuart Ci.rcle Hospital 1s a hospital located at 413-21 Stuart Circle, Richmond,
Virginia.

B. The United States contends that Stuart Circle Hospital submitted or caused to be
submitted claims for payment to the Medicare Program ("Medicare"), Title XVII of the Social
Security Act, 42 U.S.C. §§ 1395-1395ddd(1997) for inpatient treatment of Medicare

beneficiaries.

K4
C. Medicare payments to a hospital for inpatient treatment rendered to a beneficiary

generally are based upon the beneficiary's "principal diagnosis," as set forth by the hospital.
D. Medicare relies upon participating hospitals to properly indicate the principal

diagnosis through the use of standard diagnosis codes."’

: International Classification of Diseases, 9th Revision, Clinical Modification
(“ICD-9-CM™).



M D

E. The United States conducted an investigation into inpatient payment claims
submitted to Medicare by hospitals with the principal diagno—sis code of 482.89 (pneumonia due
to "other specified bacteria").

F. The United States contends that it has cgnain civil claims against Stuart Circle -
Hospital under the False Claims Act, 31 U.S.C. §§ 3729-3733, and'other federal statutes and/or
common law doctrines as more specifically identified in paragraph 5 below, for engaging in tile
following alleged conduct during the period from 1992 through 1997 in that Stuart Circle
Hospital submitted or caused to be submitted claims to Medicare with the principal diagnosis
code of 482.89 that were not supported by the corresponding medical records (hereinafter
referred to as the "Covered Conduct"). The United States alleges that, as a result of these claims,
Stuart Circle Hospital received payments to which it was not entitled.

G. The United States also contends that it has certain administrative claims against
Stuart Circle Hospital under the provisions for permissive exclusion from Medicare, Medicaid,
and other Federal Health Care Programs 42 U.S.C. § 1320a-7(b), and the provisions for civil
monetary penalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct.

H. Stuart Circle Hospital has provided documents and information to the United
States in response to the government's investigation of the Covered Conduct, including patient
files for which claims were submitted to the Medicare Program with the principal diagnosis code
0f 482.89, and Stuart Circle Hospital represents that such response has been truthful, accurate,
and complete to the best of its knowledge and ability.

L Stuart Circle Hospital does not admit the contentions of the United States as set

-

forth in Paragraphs F and G above.



J. To avoid the delay, uncertainty, inconvenience and expense of protracted litigation

of these claims, the Parties reach a full and final settlement as set forth below.

II. TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual promises, covenants, and obligations
set forth below, and for good and valuable consider;ttion as stated herein, the Parties agree as’
follows:

1. Stuart Circle Hospital agrees to pay to the United States the sum of Six Hundred
Sixty-Nine Thousand Eight Hundred Eighty-Two Dollars and Four Cents ($669,882.04)(the
"Settlement Amount") as follows: Stuart Circle Hospital agrees to make payment of the
Settlement Amount by electronic funds transfer pursuant to instructions to be provided by the
United States Attomney’s Office for the Eastern District of Virginia. Stuart Circle Hospital agrees
to make this electronic funds transfer within 7 calendar days of the effective date of this
Agreement.

2. Stuart Circle Hospital agrees to cooperate fully and in good faith with the United
States in the administrative, civil or criminal investigation or, prosecution of any person
concerning the Covered Conduct, and concerning similar matters involving other hospitals and
others, by p.roviding accurate, truthful, and complete information whenever, wherever, to
whomever and in whatever form the United States reasonably may request. Upon reasonable
notice, Stuart Circle Hospital will make reasonable efforts to facilitate access to, and encourage
the cooperation of, its directors, officers, and employees for interviews and testimony, consistent
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with the rights and privileges of such individuals, and will furnish to the United States, upon

3.


http:covenar~.ts

reasonable request, all non-privileged documents and records in its possession, custody or control
relating to the Covered Conduct.

3. Stuart Circle Hospital releases the United States, HHS, and each of their agencies,
officers, agents, erhployees, and contractors and their employees and Relator from any and all
claims, causes of action, adjustments, and set-offs of any kind arising out of or pertaining to the
Covereci Conduct, including the investigation of the covered conduct and this Agreement.

4. Stuart Circle Hospital represents to the United States the following: (i) prior to the
effective date of this Agreement an agreement was executed on behalf of Stuart Circle Hospital to
sell the hospital; (ii) the sale of Stuart Circle Hospital is expected to be completed by December
31, 2000; (iii) in conjunction with the sale of Stuart Circle Hospital, no medical services will be
provided by Stuart Circle Hospital after December 31, 2000; (iv) as of April 10, 2000, Stuart
Circle Hospital ceased the provision of inpatient hospital care except for patients scheduled for
overnight stays in connection with certain surgical procedures; (v) Stuart Circle Hospital currently
has reduced its inpatient bed capacity to less than thirty staffed beds; and (vi) Stuart Circle
Hospital currently averages two inpatient admissions per weeknight. Stuart Circle Hospital agrees
that the release set forth in Paragraph 6 below is contingent ypon its various} representations
within this Paragraph

Stuart Circle Hospital agrees that should the facts in support of the representations 'within
this Paragraph 4 change, or if medical services are expected to be provided by Stuart Circle
Hospital on or after January 1, 2001, Stuart Circle Hospital shall notify OIG-HHS and shall not
provide any inpatient services to Federal health care program beneficiaries until it has reached a

v

further agreement with OIG-HHS.



5. Subject to the exceptions in Paragraph 7 below, in consideration of the obligations
of Stuart Circle Hospital set forth in this Agreement, conditioned upon Stuart Circle Hospital’s
payment in full of the Settlement Amount, the United States (on behalf of itself, its officers,
agents, and its agencies and departments referenced above in paragraph 3) and Relator agree to .'
release Stuart Circle Hospital, its predecessors, successors, assigns, _and affiliates from any civil or
administrative monetary claim the United States has or may have under the False Claims Act, 31
U.S.C. §§ 3729-3733, the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the Program
Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812 or the common law theories of payment by
mistake, unjust enrichment, breach of contract and fraud, for the Covered Conduct. The United
States expressly reserves-any claims against any entities and individuals other than Stuart Circle
Hospital.

6. In consideration of the obligations and representations of the Hospital set forth in
this Agreement, and conditioned upon Stuart Circle Hospital’s payment in full of the Settlement
Amount, the OIG-HHS agrees to release and refrain from instituting, directing or maintaining any
administrative claim or any action seeking exclusion from Medicare, Medicaid or other
Federal health care programs (as defined in 42 U.S.C. § 132Qa-7b(f)) against the Hospital under
42 U.S.C. § 1320a-7a (Civil Monetary Penalties Law), or 42 U.S.C. § 1320a-7(b) (permissivé
exclusion), for the Covered Conduct, except as reserved in this Paragraph. The OIG-HHS
expressly reserves all rights to comply with any statutory obligations to exciude hospitals or others
from Medicare, Medicaid or other Federal health care programs under 42 U.S.C. § 1320a-7(a)

(mandatory exclusion). Nothing in this Paragraph precludes the OIG-HHS from taking action
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against entities or persons, or for conduct and practices, for which civil claims have been reserved

in Paragraph 7, below.

7. Notwithstanding any term of this Agreément, specifically reserved and excluded
from the scope and terms of this Agreement as to any eqtity or person (including Stuart Circle
Hospital) are any and all of the following:

e8) Any civil, criminal or administrative claims arising under Title 26,
U.S. Code (Internal Revenue Code);

(2) Any criminal liability;

3) Except as explicitly otherwise stated in this Agreement, any
administrative liability, including mandatory exclusion from Federal health care programs;

4) Any liability to the United States (or its agencies) for any conduct
other than the Covered Conduct;

(5) Any claims based upon such obligations as are created by this
Agreement;

(6) Any express or implied warranty claims or other claims for
defective or deficient products or services, including quality pf goods and services, provided by
Stuart Circle Hospital, |

(7)  Any claims based on a failure to deliver items or services billed;

(8) Any claims against any individuals, including officers and
employees.

8. Stuart Circle Hospital waives and will not assert any defenses it may have to any

k4

criminal prosecution or administrative action relating to the Covered Conduct, which defenses
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may be based in whole or in part on a contention that, under the Double Jeopardy or Excessive

Fines Clause of the Constitution, this settlex}lent bars a remedy sought in such criminal
prosecution or administrative action. Stuart Circle Hospital agrees that this settlement is not
punitive in purpose or effect. Nothing in this paragraph or any other provision of this Agreernem»
constitutes an agreement by the United States concerning the characterization of the Settlemeﬁt
Amount for purposes of the Internal Revenue Laws, Title 26iof the United States Code.

9. The Settlement Amount that Stuart Circle Hospital must pay pursuant to this
Agreement by electronic wire transfer pursuant to Paragraph 1 above, will not be decreased as a
result of the denial of claims for payment now being withheld from payment by any Medicare
carrier or intermediary related to the Covered Conduct; and Stuart Circle Hospital agrees not to
resubmit to any Medicare carrier or intermediary any previously denied claims related to the
Covered Conduct, and agrees not to appeal any such denials of claims.

10. Stuart Circle Hospital agrees that all costs (as defined in the Federal Acquisition
Regulations ("FAR") § 31.205-47 and in Titles XVIII and XIX of the Social Security Act, 42
U.S.C. §§ 1395-1395ddd (1997) and 1396-1396v(1997), and the regulations promulgated
thereunder) incurred by or on behalf of Stuart Circle Hospitél» in connection with: (1) the matters
covered by this Agreement, (2) the Government's audit(s) and civil and any criminal
investigation(s) of the matters covered by this Agreement, (3) Stuart Circle Hospital’s
investigation, defense, and corrective actions undertaken in response to the Government's audit(s)
and civil and any criminal investigation(s) in connection with the matters covered by this
Agreement (including attorney's fees), (4) the negotiation of this Agreement, and (5) the payment

L4

made pursuant to this Agreement, are unallowable costs on Government contracts and under the
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Medicare Program, Medicaid Program, TRICARE Program, Veterans Affairs Program, and
Federal Employee Health Benefits Program (hereafter, "unallowable costs"). These unallowable
costs will be separately estimated and accounted for by Stuart Circle Hospital, and Stuart Circle
Hospital will not charge such unallowable costs directly or indirectly to any contracts with the
United States or any state Medicaid program, or seek payment for such unallowable costs through
any cost report, cc;st statement, information statement or payment request submitted by Stuart
‘Circle Hospital, parent or any of its subsidiaries to the Medicare, Medicaid, TRICARE, VA or
FEHBP programs.

Stuart Circle Hospital further agrees that within 60 days of the effective date of this
Agreement it will identify to applicable Medicare and TRICARE fiscal intermediaries, carriers
and/or contractors, and Medicaid, VA and FEHBP fiscal agents, any unallowable costs (as defined
in this paragraph) included in payments previously sought from the United States, or any State
Medicaid Program, including, but not limited to, payments sought in any cost reports, cost
statements, information reports, or payment requests already submitted by Stuart Circle Hospital
or its parent or any of its subsidianes, and will request, and agree, that such cost reports, cost
statements, information reports or payment requests, even if already settled, be adjusted to account
for the effect of the inclusion of the unallowable costs. Stuart Circle Hospital agrees that the
United States will be entitled to recoup from Stuart Circle Hospital any overpayment as a result of
the inclusion of such unallowable costs on previously-submitted cost reports, information reports,
cost statements or requests for payment. Any payments due after the adjustments have been made
shall be paid to the United States pursuant to the direction of the Department of Justice, and/or the

Ed

affected agencies. The United States reserves its rights to disagree with any calculations
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submitted by Stuart Circle Hospital or its parent company or any of its subsidiaries on the effect of
inclusion of unallowable costs (as defined in this paragraph) on Stuart Circle Hospital or its parent
company or any of its subsidiaries' cost reports, cost statements or information reports. Nothing in
this Agreement shall constitute a waiver of the rights of jthe United States to examine or
reexamine the unallowable costs described in this Paragraph.

11.  This Agreem‘ent 1s intended to be for the benefit of the Parties only, and by this
instrument the Parties do not release any claims against any 6ther person or entity.

12.  Stuart Circle Hospital agrees that it will not seek payment for any of the health care
billings covered by this Agreement from any health care beneficiaries or their parents or‘sponsors.
Stuart Circle Hospital waives any causes of action against these beneficiaries or their parents or
sponsors based upon the claims for payment covered by this Agreement.

13. Stuart Circle Hospital expressly warrants that it has reviewed its financial situation
and that it currently is solvent within the meaning of 11 U.S.C. § 547(b)(3), and will remain
solvent following its payment to the United States hereunder. Further, the Parties expressly
warrant that, in evaluating whether to execute this Agreement, the Parties (1) have intended that
the mutual promises, covenants and obligations set forth hergin constitute a clontemporaneous
exchange for new value given to Stuart Circle Hospital, within the meaning of 11 U.S.C. §
547(c)(1), and (2) have coﬁcludcd that these mutual promises, covenants and obligations do, in
fact, constitute such a contemporaneous exchange.

14.  Each party to this Agreement will bear its own legal and other costs incurred in

connection with this matter, including the preparation and performance of this Agreement.

rs



15. Stuart Circle Hospital represents that this Agreement is freely and voluntarily
entered into without any degree of duress or.compulsion whatsoever. —

16.  This Agreement is governed by the laws of the United States. The Parties agree
that the exclusive jurisdiction and venue for any dispute .arising between and among the Parties :
under this Agreement will be the United States.District Court for the Eastern District of Virginia.

17.  This Agreement constitutes the complete agreement between the Parties. This
Agreement may not be amended except by written consent of the Parties.

18. After this Agreement is executed and the Settlement Ambunt is received by the
United States, the United States and Relator will notify the Court that the parties stipulate and
request that Stuart Circle Hospital be dismissed with prejudice from the action captioned United
States ex rel. Health Qutcomes Technologies V. Stuart Circle Hospital et.al, Civil Action No. 96-
1552 (UNDER SEAL), in the United States District Court for the Eastern District of
Pennsylvania.

19. By this Agreement, the Relator and Relator’s Counsel will release and will be
deemed to release Stuart Circle Hospital, from any claim that the Relator, and/or Relator’s
Counsel may have under 31 U.S.C. § 3730(d) to pay Relat.or_;s or Relator’s Counsel attorneys’
fees, expenses and costs.

20. Conditioned on Stuart Circle Hospital’s payment in full of the Settlement Amount,
Relator shall receive from the United States a payment amounting to 14% of Medicare settlement
proceeds. The United States shall pay relator this amount within a reasonable time after receipt by
the United States from. Stuart Circle Hospital of the Settlement Amount. It is expressly

EY

understood and agreed that the United States in no way promises or guarantees nor is liable to
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relator for the collection or payment of any funds pursuant to this Agreement or the payment or

any relator's share payments except as provi.ded herein for funds actually collected and received by
the United States.

21. On receipt of the payment described in Paragraph 20 above, Relator will ‘release :
and will be deemed to have released and forever discharged the Unitred' States, its officers, agents,
and employees from any liability arising from the filing of the Complainzt as against Stuart Circle
Hospital, including any claim pursuant to 31 U.S.C. § 3730(d) or (c)(5) to a share of any
settlement proceeds received from Stuart Circle Hospital, and in full satisfaction and settlement of
claims under this Agreement.

22.  The undercigned individuale cigning this Agreement on bohalf of Stuart Circle
Hospital and Relator, Health OQutcomes Technologies, represent and warrant that they are
authonzed to execute this Agreement on behalf of those entities. The undersigned United States
signatories represent that they are signing this Agreement in their official capacities and that they
are authorized to execute this Agreement.

23. This Agreement may be executed in counterparts, each of which constitutes an

original and all of which constitute one and the same agreement.

24.  This Agreement is effective on the date of signature of the last signatory to the

Agreement.
25. This Agreement is binding on the successors, transferees and assigns of Stuart
Circle Hospital.

-11-



THE UNITED STATES OF AMERICA

HELENF. FAHEY
United States Attorney

DATED: %llﬂoo BY: PMP A@w-u:t

Paula P. Newett

Assistant United States Attorney
2100 Jamieson Ave.

Alexandria, Virginia 22314

paTED: 3 (0 ]0V BY: j Mf/lm/b@/
L IMICHAEL F. BERTZ
JOYCER. B A
DIANA YOUNTS
JAMIE ANN YAVELBERG
Civil Division
U.S. Department of Justice

DATED: %/ 7/ BY: 4’/ /M
T LEWIS MORRIS
Assistant Inspector General

Office of Counsel to the

Inspector General

Office of Inspector General
United States Department of
Health and Human Services
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STUART CIRCLE HOSPITAL

DATED: 7(”*/50' M&M

Stuart Circle Hospltal
Ann E. Honeycutt

Executive Vice President / Administrator

DATED: |- %/~ 2¢ By

e¢d! Graham
ounsel for Stuart Circle Hospital
Jones, Day, Reavis & Pogue
51 Louisiana Ave., N.W.
Washington, D.C. 20001-2113

RELATOR HEALTH QUTCOMES TECHNOLOGIES

DATED: &\ to BY:

/hey
RINK; &
Attorne ﬂorﬁrl[c)al & REATE

Health Outcomes Technolo gies
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SETTLEMENT AGREEMENT -
1. PARTIES

This Settlement Agreement ("Agreement") is ente;red into between the United States of
America ("United States"), acting through_the United States Department of Justice and the
United States Attorney's Office for the Southern District of Florida and on behalf of the Office of
Inspector General ("OIG-HHS") of the Dep:rln'tment of Health énd Human Services ("HHS"),
Health Outcomes Technologies (the "Relator”), the law firm of Drinker, Biddle & Reath
("Relator's Counsel"), and North Miami Medical Center Ltd , d/b/a Parkway Regional Medical
Center (the "Hospital") (hereafter collectively referred to as "the Parties"), through their
authqn'zed representatives.

II. PREAMBLE

As a preamble to this Agreement, the Parties agree to the followiﬁg:

A. Hospital is a corporation licensed under the State of Florida that operates an acute
care hospital located in North Miami Beach, Florida.

B. Relator is a corporation doing business in the Eastern District of Pennsylvania.
On February 27, 1996, Relétor filed a qui tam action in the United States Distript Court for the
Eastern District of Pennsylvania styled United States, ex rel. Health Outcomes Technologies v.
Easton Hospital, et al. Case No. 96-3062 (UNDER SEAL). In July 2001, the district court for
the Eastern District of Pennsylvania transferred a portion of the qui tam action as it relates to the
Héspital to the Southern District of Florida. The Florida action is styled United States, ex rel.
Health Outcomes Technologies v. Parkway Regional Medical Center, et al., Civil No. 01-3332-
Jordan (UNDER SEAL). The Florida federal civil action arising from the aforementioned

complaint is hereafter referred to as the "Qui Tam Action.”

Settlement Agreement between
the United States and Parkway Regional Medical Center
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C. The United States contends that the Hospital submitted or caused to be submitted
claims for payment fo the Medicare Program ("Medicare"), Title XVIII of the Social Security
Act, 42 U.S.C. §§ 1395-1395ggg for the inpatient treatme;nt of Medicare beneficiaries.

D. Medicare payments to a hospital for inpatient treatment rendered to a beneﬁciary
generally are based upon the beneficiary's "principai diagnosis,” as set forth by the hospital.

E. The Medicare program relies upon participating hospitals to properly indicate the
principal diagnosis through the use of standard diagnosis codes."

F. The United States conducted an investigation into inpatient payment claims

submitted to Medicare by the Hospital with: (1) the principal diagnosis of ICD-9 codes 482.89

(_fmeumonia due to "other specified bactcria") and 482.83 (pneumonia due to gram negative
bacteria); and (2) the principal diagnosis codes grouping to Diagnosis Related Group ("DRG")
416 (septicemia).

G. The United States contends that it has certain civil claims against the Hospital
under the False Claims Act, 31 U.S.C. §§ 3729-3733, and other federal statutes and/or common .
[aw doctrir'les as more specifically identified in paragraph 3 below, fbr engaging in the following
alleged conduct during the pertod 1993 through 1997, inclusive: Hospital submitted or caused to
be submitted claims to Medic;are with the principal diagnosis codes of ICD-9 482.89 and 482.83,
and with principal diagnosis codes grouping to DRG 416 that were not supported by the
corresponding medical records (hereinafter referred to as the "Covered Conduct”). The United
States alleges that, as a result of these claims, the Hospital received payments to which it was not
entitled.

H. The United States also contends that it has certain administrative claims against

Hospital under the provisions for permissive exclusion from Medicare, Medicaid, and other

International Classification of Diseases, 9th Revision, Clinical Modification ("ICD-9").
2
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Federal health care programs, 42 U.S.C. § 1320a-7(b), and the provisions for civil monetary
penalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct. |

L The Hospital expressly denies the contentions of the United States and Relator as
set forth in Paragraph G and H above and as set forth in the Qui Tam Action. Specifically,

Hospital contends that any payments improperly received by Hospital were the result of mere

_oversight or clerical error. Hospital further expressly denies that there was any knowing or

deliberate intént to defraud the United States or otherwise obtain improper payments.

J. To avoid the delay, uncertainty, inconvenience and expensé (;f protracted
litigation of these claims, the Parties reach a full and final settlement as set forth below.

1L TERMS AND CONDITIONS

NOW, THEREF ORE, in consideration of the mutual promises, covenants, and
obligétions set forth below, and for good and valuable consideration as stated herein, the Parties
agree as follows:

1. The Hospital agrees to pay to the United States a total of one million, one hundred .
ninety-two thousand, five hundred and ninety-one dollars ($1,192,591), plus interest accruing at
a simple rate of 5% per annum from May 15, 2002 through and including the Péyment Date (the

"Settlement Amount") as follows: Hospital agrees to make payment of the Settlement Amount

by electronic funds transfer pursuant to written instructions to be provided by the United States

Attorney's Office for the Southern District of Florida. The Hospital agrees to make this
electronic funds transfer within fourteen (14) business days after the Effective Date of this
Agrecment and receipt of written electronic funds transfer instruciions, whichever occurs last.

The "Payment Date" shall be the date that Hospital actually sends the Seftlement Amount to the

United States by electronic funds transfer.

Settlement Agreement between
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2. Except as provided in Paragraph 4 below, the Hospital fully and finally releases
the United States, HHS, and each of their agencies, officers, agents, employees, and contractors
(and their employees), Relator, and Relator’s Counsel from any and all claims, caﬁses of action,
aldj\istmcnts, and set-offs of any kind arising out of or pertéining to the Covered Conduct and the
Qui Tam Action, including the investigation of the Covered Conduct and/or Qui Tam Action and

- this Agreement.

3. Subject to the exceptions in paragraph 5 below, in consideration of the obligatior‘ls.

» of the Hospital set forth in this Agreement, conditioned upon the; Hospital's payment in full of
the Settiement Amount, and sub ject to paragraphs 12 and 13, below (conceming bankruptcy
proceedings commencedv within 91 days of the date of any payment under this Agreement), the
United States (on behalf of itself, its ofﬁcers, agents, and its agencies and departments) will and
hereby does release the Hospital, together with its current and former parent corporations, direct |
and indirect subsidiaries, brother or sister corporations, divisions, affiliates, predccess'ors,
successors and assigns, along with the current and former employees, officers and directors of
any of them, from any civil or administrative monetary claim the United States, has or may have

" under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary Penalties Law, 42

U.S.C. § 1320a-7a; the frograrn Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; or the

common law theories of payment by mistake, unjust enrichment, conversion, breach of contract

and fraud, fbr the Covered Conduct and the Qui Tam Action (insofar as it relates to the

Hospital).

4. OIG-HHS expressly reserves all rights to institute, direct, or to maintain any
administrative action seeking exclusion from Medicare, Medicaid, or other Federal heath care .
programs (as defined in 42 U.S.C. § 1320a-7b(f)) under 42 U.S.C. § 1320a-7a (Civil Monetary
Penalties Law), 42 U.S.C. § 1320a-7(a) (mandatory exclusion), or 42 U.S.C. § 1320a-7(b)

(permissive exclusion), against Hospital, and its officers, directors, employees, and agents for the

4
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Covered Conduct. The Hospital does not waive and expressly reserves the right to pﬁrsue any
and all defenses that the Hospital may have, by statute, common law, or otherwise, against the
United States, its agencies, employees, Servants, and agents resulting from the United States' -
pursuit of administrative action seeking exc;,lusion _agaiﬁst the Hospital as é result of or related to
the Covered Conduct or the Qui Tam Action, and all claims in direct. response to such
adhﬁnistrative action, if any. A
5. Notwithﬁanding any term of this Agreement, specifically reserved and excluded
from the scope and terms of this Agreement as to any- entity or person (including the Hospital) -
are any and all of the following:
(1') Any civil, criminal or administrative claims arising under Title 26, U.S.
Code (Internal Revenue Code);
@)  Any criminal liability;
(3)  Exceptas expl.ic;itly otherwise stated in this Agreement, any
admi.ni'strati‘ve liability, including mandatory exclusion from Federal health care programs;
| (;1) Any liability to the United States (or its agencies) for any conduct other |
than the Covered Conduct or for the allegations set forth in the Qui Tam action;
(5) Any claims based upon such obligatidns as are created by this Agreement.
(6) Any liability for express or implied warranty claims or other claims for
defective or deficient products or services, including quality of goods and services;
(7)  Any liability for failure to deliver goods or services due; and
(&) Any civil or administrative liability of individuals (including current or -
former directors, officers, employees, agents, or sharcholders of the Hospital) who are indicted,

charged or convicted, or who enter into a plea agreement related to the Covered Conduct.
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6. The Hospital waives and will not assert any defenses it may have to any eriminal |

prosecution or administrative action relating to the Covered Conduct, which defenses may be
‘based in whole or in part on a contention that, under the Double Jeopardy or Excessive Fines
Clause of the Constitution, this settlement bars a remedy sought in such criminal prosecution or
-administrativ_e action. The Hospital agrees that this settlement is not punitive in purpose or
effect for purposes of such criminal prosecution or adm_inistrative action. Nothing in this
Paragraph or any other provision of this Agreement constitutes an agreement by the United
States eoncemihg the characterization of the Settlement Amount for purposes of the Internal
Revenue Laws, Title 26 of ihe,United States Code.

7. The Settlement Amount that the Hospital must pay pursuant to this Agreement by
electronic wire transfer pursuant to Paragraph 1 above, shall not be decreased as a result of the '
denial of claims for payment now being withheld from payment by any Medicare carﬁef or
intermediary, rel.ated to the Covered Conduct; and the Hospital agrees not to resubmit to any
Medicare carrier or ifxtermediary any previously denied claims related to the Covered Conduct,
and agrees not.to appeal any such denials of claims.

S8 Upoh receipt by the United States of the Settlement Amount described in
Paragraph 1 abeve, Relator, for itself, its current and former parent corporatioﬁs, direct and
indirect subsidiaries, divisions, affiliates, brother and sister corporations, predecessors,
successors, shareholders, and assigns, along with the current and former employees, officers and
directors of any of them, and Relator's Counsel, for itself, its partners, employees, suceessors and
assigns, hereby releases and forever discharges the Hospital, together with its current and former

.parent corporations, direct and indirect subsidiaries, divisions, affiliates, brother and sister
corporations, predecessors, successors and assigns, along with the current and former employees,
officers, and directors of any of them, from any and all actions, causes of action, demands,

damages, debts, obligations, liabilities, accounts, costs, expenses, liens or claims of whatever

6
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character, whether presently k_noWn or unknown, suspected or unsuspected, which are in any
‘way involved or connected with, relate to, or arise frofn, the Covered Conduct or any of the
allegations in the Qui Tam Action (insofar as it relates to the Hospital).

| 9. © The Hospital agrees to the following:

a ' UnalloWable Costs Defined: that all costs (as defined in the Federal
Acquisition Regulations ("FAR") § 31.205-47 and in Titles XVIII and XIX of the Social
Security Act, 42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the regulations and official
program'directi\}es promulgated thereu_nder) incurred by or on behalf of the Hospital, or.ifs
current and former parent corporations, each of their direct and indirect subsidianes, division,
affiliates, brother and sister cqrporations, predecessors, successors and assigns, along with the -
-current and former employees, officers and directors of any of them, in connection with:

(1) the matters covered by this Agreement,

(2) the Government's .audit(s) and civil iﬁvestigation(s) of the matters covered by

"this Agreement,

(3) the Hospital’s investigation, defense, and corrective actions undertaken in-
response to the Government's audit(s) and civil investigation(s) in conncctidn with the matters
covered by this Agreement (including attomeys' fees), |

(4) the negotiation and performance of this Agreement, and

(5) the payments made pursuant or ancillary to this Agreement, including any
costs and attom’eys'_fees,
are unallowable costs on Government contracts and under the Medicare Progfam, Medicaid

Program, TRICARE Program, Veterans Affairs Program ("VA"), and FEHBP (Federal
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Employee Health Benefits Program). (All costs described or set forth in this Paragraph are
hereafter, "unallowable costs"). |

b. | fﬁture Treatment of Unallowable Costs: These unallowﬁble costs_Will be -
separately determined and accounted for in non-reimbursable cost centers by the Hospital, and
the Hospital will not charge such unallowable costs directly or indirectly to any contracts with
the United States or any State Medicaid Progréxn, or seek payment for such unallowable costs
through any cost report, cost statement, information statement or payment request submitted by
the Hospital or an'y of its current and former parent corporations, each of fheir direct and indirect
subsidiaries, divisions, affiliates, brother and sister corporations, predecessors, successors and
assigns, along with the current and former employees, officers and directors of any of them to
the Medicare, Medicaid, TRICARE, VA of FEHBP i)rograms.

c. ‘Treatment of Unallowable Costs Previously Submitted for Payment: The
~ Hospital further agrees that within 90 day;s of the effective date of this Agreement it will identify
to applicable Medicare and TRICARE fiscal intermediaries, carriers, and/or contractors, and
Medicaid, VA and FEHBP fiscal agents, any unallowable costs (as defined in this Paragraph)
included n paymenis previously sought from the United Stétcs, or any State Medicaid Program,
including, but not limited to, payments sought in any cost report, cost statements,iinformation
reports, or payment requests already submitted by the Hospital or any of its current and former
parent c;,orporations, each of their direct and indirect subsidiaries, divisions, afﬁ[iafes, brother
and sister corporations, predecessors, successors and assigns along with the current and former
employees, officers and directors of any of them, and bwill request, and agree, that such cost |
reports, cost statements, information reports or payment requests, even if already settled, be
adjusted to account for the effect of the inclusion of the unallowable costs. The Hospital agrees
that the United States, at a minimum, will be entitled to recoup from the Hospital any

overpayment plus applicable interest and penalties as a result of the inclusion of such
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unallowable costs on previously submitted cost reports, information reports, cost statements, or
requests fér payment. If the Hospital fails to identify such costs in past filed cost reports in
confomﬁty with this Paragraph, the United States may seek an appropriate pehalty or other
sanction in addition to the recouped amount. | |

Any payments due after the adjustments have been made shall be paid to Athe United

| States pursuant to the direction of the Department of Justice and/or the affectec_i agencies. The
United States reserves its rights to disagree with any calculations submitted by the Hospital or
any of its current and former parent corporations, each of théir direct énd indirect subsidiaries,
divisions, affiliates, brother and sister corporations, predecessors, successors and assigns, along
with the current and former employees, officers and directors of any of them, on the effect of
inclusion of unallowable costs (as defined in this Paragraph) on the cost reports, cost statcménts,
or informa-xtion reports of the Hospital or any of its current or former parent corporations, each of
their difect and indirect subsidiaries, divisions, affiliates, brother and sister corporations,
predecessors, successors and assigns, along with the current and former employees, officers and
.directors of any of them. Nothing in this Agreement shall constitute a waiver of the rights of the
United States to examine or reexamine the unallowable costs described in this Paragraph.

10. This Agreement is intendgd to be for the benefit of the Parties only, including the
Hospital (together with its current and former parent corporations, direct and indirect
subsidiaries, brother or sister corporations, divisions, affiliates, predecessors, successors and
assigns, along with the current and former employees, officers, directors of any of them) and by"
this instrument the Parties do not release any claims against any other person or entity. |

11. The Hospital agrees that it shall not seek payment for any of the health care

billings covered by this Agreement from any health care beneficiaries or their parents or
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sponsors. The Hospital waives any causes of action against these beneficiaries or their parénts
§r sponsors based upon the claims for payment covered by this Agreement.

12.  The Hospital expressly warrants that it has reviewed its financial situation and
that it currently is solvent within the meaning of 11 US.C. § 547(b)(3), -and will remain solvent
following it; payment to the United States hereunder. Further, the Parties eXpressly warrant -that,
in evaluating whether to execute this Agreement, the Parties (1) ﬁéve iﬁtended that the mutual
promises, covenants and obligations set forth herein constitute a contemporanepu;s exchange for

“new value given to the Hospital, within the meaning of 11 U.S.C. § 547(c)(1), and (ii) have
concluded that these rﬁutual promises, covenants and obligations do, in fact, constitute such a
contemporaneous exchange. |

13.  Inthe event the Hospital commences, or a third party commences, within 91 days
of any payment of the Settlement Amount, any case, proceeding, or other action (a) under any |
law relating to bankruptcy, insolvency, reorganization or relief of debtors, seeking to have a.ﬁy
order for relief of Hospital's debts, or seeking to adjudicate Hospital as Bankrupt or insolvent, or
b) seekihg appointment of a receiver, trustee, custodian or other similar ofﬁcial for Hospital or
for all or any substantial part of Hospital's assets, Hospital agrees as follows:

a.. The Hospital's obligations under this Agreement may not be avoided
pursuant to 11 U.S.C. § 547, and Hospital will not argue or otherwise take the position in any .
_such case, procecding or action that: (i) Hospital's obligations under this Agreement may be
avoided under 11 U.S.C. § 547, (ii) Hospital was insolvent at the time this Agreement was
entered into, or became insolvent as a result of the paymeﬁt made to the United States hereunder;
or (i11) the mutual promises, covenants and bbli gations set forth in this Agreement do not
‘_constitute a contemporaneous exchange for new value given to Hospital.
b. In the event that any of the Hospital's obligations hereunder are avoided

for any reason, including, but not limited to, through the exercise of a trustee's avoidance powers
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under the Bankruptcy Code, and to the extent the avoided obligation is not otherwise fulfilled by
third parties (in which case the paymeﬁt by the third party would be considered a payment of the
Séttlement Amount), the United States, at its sole option and upon 30 days' written notice and
opportunity to cure such deficiency, may rescind the releases in this Agreement as to the
Hospital, and bring any civil aﬁd/or administrative claim, action or proceeding agﬁnst ‘thg:
Hospital for the claims tha't would otherwise be covered by the releases provided in Paragraph 3,
above. If the United States chooses to dq so, the Hospital agrees that (1) any such claims, actions -
or procéedings‘ brought by the United States (including any proceedings to exclude the Hospital
from participation in federal health care programs) are not subject to an "automatic stay”

_ pursuant to 11 U.S.C. § 362(a) as a result of the action, case or proceeding described in the first |
clause of this Paragraph, and that the Hospital will not argue or otherwise contend that the
United States’ claims, actions or proceedings are subject to an automatic stay; and (ﬁ) the
Hospital will not plead, érgue or otherwise raise any defenses under the theories of statute of
limitations, laches, cstbppel or similar theories, to any such civil or administrative claims,
actiéns or proéceding which are brought by the United States within one hundred eighty
(180) calendar days of written notiﬁcatién to the Hospital that the releases herein have been
rescinded pur-suant to this Paragraph, except to the extent such defenses were availéble on the
effective date of this Settlement Agreement.

c. The Hospital acknowledges that its agreements in this paragraph are
provided in exchange for valuaﬁle consideration provided in this Agreement.
14.  Afier this Agreement is executed and the Settlement Amount is recetved by the
United States, the United States, Relator and Relator's Counsel will notify the Court that the

parties stipulate and request (in the form attached hereto as Exhibit A) that the Hospital be

11

Seitlernent Agreement between
the United States and Parkway Regional Medical Center



dismissed with prejudice from the Qui Tam Actién. The United States and Relator willl
ﬁndertake all reasonable efforts to ensure the Hospital's dismissal from the Qui Tam Action.

l1 5. By tlns Agreement, the Relator and Relator's Counsel hereby release the Hospital,
together with its current and former parent corporations, each of their direct and indirect |
subsidiaries, divisions, affiliates, brother and sister corporations, pred_éc_essors, Sucées_sors and
" assigns, along with the current and former employees, officers and directors of any of them,
from any claim that the Relator and/or Ré]ator‘s Counsel may have under 31 U.S.C. § 3730(d) to
bay Relator's or Relator's Counsel's attorneys' fees, expenses and costs.

16. Conditioned on the Hospital's payment in full of the Settlement Amount, Relator
shall receive from the United States a payment amounting to a 14% share of the principal
amount of $944,058, plus actual accrued interest paid to the United States by Hospital on that
principal amount of from May 13, 2002 through the Payment Date. The United States shall pay
Relaior this amount within a reasonable time after receipt by the United States from the Hospital
of the Settlexﬁent Amount. It is expressly understood and agreed that the United States in no
way promises or guarantees nor is liablé to Relator for the collection or payment of any funds
pursuant to. this Agreement or the payment of any Relator's share payments except as provided '
herein for funds actually collected and received by tht.a United States.

17. On receipt of the payment described in paragraph 16 above, Relator and Rclatof's
Counsel will release and will be deemed‘tohave released and forever discharged the United
States, its officers, agents, a:_md employees from any liability arising from the filing of the Qui
Tam Action as against the Hdspital, including any claim pursuant to 31 U.S.C. §3730(d)to a
share of_' any settlement proceeds received fror:n the Hospital, and in full satisfaction and |
settlement of claims under this Agreement.

18. Each party to this Agreement will bear its own legal and other costs incurred in

connection with this matter, including the preparation and performance of this Agreement.
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19.  The Hospital, Relator and Relator's Counsel represent that this Agreement is
freely and voluntarily entered into without any degree of duress or compulsion whatsoever.

20.  This Agreement is governed by thg laws of the United States. The Parties agree |
that the exclusive jurisdiction and venue for any dispute arising between and among the Parties
under this Agreement will'beAthe United States District Court for the Southern District of
Florida. | |

21.  This Agréement constitutes the complete agreement between the Parties. This ~
Agreement may not be amended except by written consent of the Parties.

22.  Relator and Relator's Counsel consent to the United States' disclosure of this
Agreement to the public. |

23.  The undersigned individuals signing this Agreement on behalf of the Hospital,
Relator and Relator's Counsel represent and warrant that they are authonized to execute this
Agreement on béhalf of those entities. The undersigned United States signatories represent that

" they are signing this Agreement in their official capacities and that they are authorized to execute
this Agreement. |

24 - Relator and Relator's Counsei warrant and represent that they have not heretofore
assigned or transferred or purported to assign or transfer to any third party any claim released .
hereunder. Relator and Relator's Counsel shall indemnify and hold harmless Hospital, together
with its current and former parent corporations, direct and indirect subsidiaries, divisions,
affiliates, brother and sister corporations, predecessors, successors and aésigns, along with the
current and former employees, officers and directors of any of them, from any and all claiAms,

demands, or liabilities, including attorneys' fees, resulting from the breach of this warranty and

representation.
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25. | This Agreement may be executed in counterparts, each of which constitutes an
original and all of which constitute one and the same agreement.

26.  This Agreement is effective on the date of signature of the last signatory to the
Agrcerﬁcnt (the "Effective Date"). Facsimiles of signatures shall constitute acceptable, binding
signétures for purposes of this Agreement. N

27.  This Agreement is binding on successors, transferees, heirs, and assigns.

28.  Any notices required under this Agreernént shall be directed to the following
persons:

On behalf of the Hospital:

Christi R. Sulzbach (or her successor)

General Counsel and Executive Vice President
Tenet Healthcare Corporation

Legal Department

3820 State Street :

Santa Barbara, California 93105

On behaif of the United States, its agencies, departments and divisions:

Michael F. Hertz (or his successor)
Director, Commercial Litigation Branch
Civil Division ' '

~ U.S. Department of Justice
P.O. Box 261
Ben Franklin Station
Washington, D.C. 20044

On behalf of Relator and Relator's Counsel:

Michael Holston (or his successor)
Drinker, Biddle & Reath

One Logan Square

18th & Cherry Streets
Philadelphia, PA 19103-6996
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THE UNITED STATES OF AMERICA

DATED: / //]/05 |

DATED: | / 9/ 03

DATED:

Settiement Agreement between
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BY:

BY:

(1 G
A LAYINE

Assiftant United States Attorney

Southern District of Florida

Disee LV 5

BY:

MICHAEL F/HERTZ
JOYCER. A
DIANA YOUNTS

- Civil Division

U.S. Department of Justice

15

LEWIS MORRIS

Assistant Inspector General
Office of Counsel to the
Inspector General

Office of Inspector General
United States Department of
Health and Human Services



THE UNITED STATES OF AMERICA

DATED: BY:

MARK A. LAVINE

Assistant United States Attorney

Southern District of Florida
DATED: BY:

MICHAEL F. HERTZ
JOYCE R. BRANDA
DIANA YOUNTS

Civil Division

U.S. Department of Justice

DATED: ___/ /J }A" 2 BY: .7%0"’\!"

LEWIS MORRIS

Chief Counsel to the Inspector General
Office of Inspector General

United States Department of

Health and Human Services
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=
Py

DATED:

HOSPITAL

DATED:

5’/11/ (O BY:
77

S/afr W

DATED:

NICOLA T. HANNA
GIBSON, DUNN & CRUTCHER LI..P
Counsel for HOSPITAL

RELATOR HEALTH OUTCOMES TECHNOLOGIES

BY:

DATED:

. MICHAEL HOLSTON
DRINKER, BIDDLE & REATH
Arnormeys for Relator
Health Outcomes Technologies

RELATOR'S COUNSEL

BY:

segrpurkway. w/pd

MICHAEL HOLSTON:
DRINKER, BIDDLE & REATH
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HOSPITAL

DATED: BY:

PAUL WALKER
CEO )

DATED: BY:

" NICOLA T. HANNA
GIBSON, DUNN & CRUTCHER LLP
Counsel for HOSPITAL

RELATOR HEALTH OUTCOMES TECHNOLOGIES

DATED: 17/5’/03 BY: /WJ’ !

MICHAEL HOLSTON
DRINKER, BIDDLE & REATH
Attorneys for Relator
Health Outcomes Technologies

RELATOR'S COUNSEL

7 /. /f
DATED: 1,/8'/03 BY: M,ﬂ\/ f/’r

/ WITCHAEL HOLSTON
DRINKER, BIDDLE & REATH

setagrparkway.wpd
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