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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as
follows:

A. Parties And Amici. The United States of America is the

plaintiff-cross-appellant. Appellants are defendants British American Tobacco
(Investments) Ltd.; R.J. Reynolds Tobacco Co; Philip Morris USA Inc.; Altria
Group, Inc; Brown & Williamson Holdings, Inc.; Lorillard Tobacco Co.; The
Council for Tobacco Research-U.S.A., Inc.; and The Tobacco Institute, Inc. Also
appealing are the following intervenors in the district court: Tobacco-Free Kids
Action Fund; American Cancer Society; American Heart Association; American
Lung Association; Americans for Nonsmokers’ Rights; and National African
American Tobacco Prevention Network.

The following defendant has not appealed: Liggett Group, Inc.

The following entities have been granted leave to participate as amici in this
Court: U.S. Chamber of Commerce; Washington Legal Foundation; National
Association of Manufacturers; National Association of Convenience Stores.

The following additional entities have moved for leave to participate as
amici in this Court: Public Citizen, Inc.; American College of Preventive
Medicine; The American Public Health Association:; Association of Maternal

Child Health Programs; National Association of Local Boards of Health; and



Oncology Nursing Society.

The following additional entities intervened in the district court: Elan
Corporation, PLC; Impax Laboratories, Inc.; Novartis Consumer Health Inc.;
Pharmacia Corp.; Pfizer, Inc.; Smithkline Beecham Corp. and GlaxoSmithlkine
Consumer Healthcare, L.P.; British American Tobacco Australia Services Ltd.

The following additional entities appeared as amici in the district court:
Tobacco Control Legal Consortium; Regents of the University of California;
Citizens’ Commission to Protect the Truth; the States of Arkansas, Connecticut,
Hawaii, Idaho, lowa, Kentucky, Louisiana, Maryland, Massachusetts, Nevada,
New Jersey, New Mexico, New York, Ohio, Oklahoma, Oregon, Tennessee,
Vermont, Washington, Wisconsin, Wyoming, and the District of Columbia;
Essential Action; City and County of San Francisco; Asian-Pacific Islander
American Health Forum; San Francisco African American Tobacco Free Project;
and the Black Network in Children’s Emotional Health.

B. Rulings Under Review. The ruling under review is the final judgment

and remedial order entered by the district court (Kessler, J.) on August 17, 2006,
as amendéd by the district court’s orders dated September 20, 2006, and March 16,
2007. The final judgment and order appear as Order #1015 on the district court's
docket, and the orders amending the judgment appear as Order #1021 and Order

#1028. The final opinion is published at 449 F. Supp. 2d 1 (D.D.C. 2006).



C. Related Cases. Aspects of this case have come before this Court in

several previous appeals. See United States v. British Am. Tobacco Australia

Servs. L.td., 437 F.3d 1235 (D.C. Cir. 2006) (Nos. 05-5129 & 04-5358); United

States v. Philip Morris USA Inc., 396 F.3d 1190 (D.C. Cir. 2005) (No. 04-5252);

United States v. British Am. Tobacco (Invs.), Ltd., 387 F.3d 884 (D.C. Cir. 2004)

(Nos. 04-5207 & 04-5208); United States v. Philip Morris Inc., 347 F.3d 951

(D.C. Cir. 2003) (No. 02-5210); United States v. Philip Morris Inc., 314 F.3d 612

(D.C. Cir. 2003) (No. 02-5210). There are no other related cases of which we are

awarec.
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Alisa B. Klein
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' Additional identifying information can be found in the factual memoranda
filed in district court by the parties, which identified the trial witnesses (Table 1);
other individuals discussed at trial (Table 2); the cigarette manufacturers discussed
at trial and the brands they have manufactured since 1950 (Table 3); and the
organizations discussed at trial (Table 4). See DN3571 (US Factual
Memorandum); DN3574 (Defendants’ Factual Memorandum).
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STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction pursuant to 18 U.S.C.
§ 1964(a) & (b) and 28 U.S.C. §§ 1331, 1345 & 2201. This Court has appellate
jurisdiction pursuant to 28 U.S.C. § 1291 over the timely appeals of defendants, the
government, and intervenors.

STATEMENT OF THE ISSUES?

In this action under the Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. §§ 1961 et seq. (RICO), the district court found that defendants have for
decades operated an illegal racketeering enterprise in violation of 18 U.S.C.
§ 1962(c) and conspired to do so in violation of 18 U.S.C. § 1962(d). The
principal issues presented are:

1. Whether defendants participated in the operation or management of a
RICO enterprise, and conspired to do so, through a pattern of racketeering acts,
with the specific intent to deceive consumers about the toxicity and addictiveness
of cigarettes.

2. Whether the district court acted within its discretion in ordering

equitable relief under 18 U.S.C. § 1964(a).

? For the Court’s convenience, attached as an addendum to this brief is a
copy of defendants’ table of contents, annotated to provide the page numbers of
this brief responsive to defendants’ arguments.



3. Whether this Court’s 2005 interlocutory decision foreclosed certain
equitable remedies that the district court found would “unquestionably serve the
public interest.”

STATUTES AND REGULATIONS

Pertinent statutes are reproduced in the addendum to the Brief for the Joint
Defendants-Appellants (JD Br.).

STATEMENT OF THE CASE

The United States brought this suit in 1999 against nine manufacturers of
cigarettes and two tobacco-related trade organizations, alleging violations of the
Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1962(c) & (d),
and seeking equitable relief pursuant 18 U.S.C. § 1964(a). The government
alleged that defendants were engaged in a decades long conspiracy to deceive the
American public about the toxicity and addictiveness of cigarettes, and that they

did so to retain and extend the mass market for their product.’

> The eleven original defendants were: Philip Morris, Inc., now Philip
Morris USA, Inc. (Philip Morris); R.J. Reynolds Tobacco Co., now Reynolds
American (RJR or Reynolds); Brown & Williamson Tobacco Co., which merged
with Reynolds American in 2004 (B&W); Lorillard Tobacco Company (Lorillard);
The Liggett Group, Inc. (Liggett); American Tobacco Co., which merged with
B&W in 1995 (American); Philip Morris Cos., now Altria (Altria); British
American Tobacco (Investments) Ltd. (BATCo); B.A.T. Industries p.l.c. (“BAT
Industries”), now part of BATCo; The Council for Tobacco Research — U.S.A.,
Inc. (CTR), and The Tobacco Institute, Inc. (TI). Op.10 n.5. The district court
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After years of pretrial proceedings, the district court conducted a nine-month
bench trial. On August 17, 2006, the court entered final judgment against
defendants. The court made 4088 factual findings, citing “overwhelming
evidence” that defendants have maintained and conspired to maintain a
racketeering enterprise in violation of 18 U.S.C. § 1962(c) & (d). Op.2, 1498,
1596. The court found that, absent injunctive relief, the manufacturer defendants
other than Liggett are likely to commit additional violations of RICO in the future.
Op.1601-1620. Accordingly, to prevent and restrain future RICO violations, the
court granted some but not all of the equitable relief sought by the government.
Op.1621-1651; Final Judgment and Remedial Order (DN5733). The court clarified

the scope of relief on reconsideration motions filed by the parties. DN5765;

DN5800.*

dismissed the claims against BAT Industries for lack of personal jurisdiction. See
116 F. Supp.2d 116 (2000); 130 F. Supp.2d 96 (2001). All defendants but Liggett

joined together in a common defense. Op.10 n.5. The corporate relationships are
described in DN3571 (Table 4).

* The court found that Liggett, TI, and CTR are not likely to commit future
RICO violations and excluded them from the final remedial order. Op.1613-1620.
Those rulings are not challenged on appeal.
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Defendants appealed. The government filed a cross-appeal. Public health
groups that intervened to urge particular remedies also appealed. This Court
entered a stay of the final remedial order pending appeal.

STATEMENT OF FACTS
I. PROCEDURAL BACKGROUND
The Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961
et seq., makes it unlawful
for any person employed by or associated with any
enterprise engaged in, or the activities of which affect,
interstate or foreign commerce, to conduct or participate,
directly or indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity or
collection of unlawful debt.
18 U.S.C. § 1962(c). In addition to this substantive offense, the Act makes it
unlawful to conspire to violate this provision. Id. § 1962(d).

The United States filed this action in 1999 pursuant 18 U.S.C. § 1964(a),
which authorizes the Attorney General to institute proceedings for equitable civil
remedies. The complaint named as defendants two tobacco-related trade
organizations and nine manufacturers of cigarettes who collectively control more

than 85 percent of the market for cigarettes in the United States. Finding of Fact

(FF) 4075.



The government alleged that defendants were engaged in a decades long
conspiracy “to deceive the American public about the health effects of smoking
and environmental tobacco smoke, the addictiveness of nicotine, the health benefits
from low tar, ‘light’ cigarettes, and their manipulation of the design and
composition of cigarettes in order to sustain nicotine addiction.” Op.1. As part of
this pattern of racketeering activity, defendants issued deceptive press releases,
published false and misleading articles, and destroyed and concealed documents
demonstrating a correlation between smoking and disease. Op.12 (citing Amended
Complaint 436). The amended complaint cited li6 violations of federal statutes
prohibiting mail fraud, 18 U.S.C. § 1341, and wire fraud, 18 U.S.C. § 1343, and
the government subsequently identified an additional 32 racketeering acts.

DN2968 1-2.

In addition to seeking equitable relief under RICO, the complaint also
sought damages under the Medical Care Recovery Act and the Medicare
Secondary Payer Act to recover healthcare costs incurred by the government as a
result of defendants’ tortious conduct. The district court dismissed these counts,
116 F. Supp.2d 131 (2000), which are not at issue on appeal.

Before trial, the parties conducted years of discovery, and the district court

ruled on 18 summary judgment motions. The court rejected a variety of



affirmative defenses including contentions that the Federal Trade Commission
(FTC) has exclusive authority over defendants’ marketing activities (263 F.
Supp.2d 72 (2003)) and that suit was barred under various equitable doctrines
including estoppel and laches (300 F. Supp.2d 61 (2004)). The court rejected a
number of constitutional defenses, including defenses under the First Amendment
(337 F. Supp.2d 15 (2004)); the Eighth Amendment and the Ex Post Facto Clause
(310 F. Supp.2d 58 (2004)); the separation of powers (310 F. Supp.2d 68 (2004));
and the Tenth Amendment (316 F. Supp.2d 19 (2004)).

In October 2003, the government moved for partial summary judgment
regarding proof of mail and wire transmissions. The motion referred to 650
racketeering acts in addition to the 148 previously identified. On defendants’
motion, the district court held that because the government had failed to
supplement its interrogatory responses in a timely fashion, it could not rely on the
650 additional acts to show that each defendant had committed two or more
racketeering acts within a ten-year period. DN2968 5-6. However, the court
denied defendants’ request for a “much more severe sanction, namely, exclusion of
all evidentiary materials relating to the 650 Racketeering Acts.” DN2968 6. The
court held that evidence of “uncharged, unlawful conduct” (including the 650 acts)

could be used to establish the continuity and pattern of the racketeering activity,



the existence of an enterprise or conspiracy, defendants’ participation in the
enterprise or conspiracy, and defendants’ likelihood of future violations.
DN2968 6-7, 10. Defendants have not challenged that ruling on appeal.

A nine-month trial commenced in September 2004. The district court heard
live testimony of 84 witnesses and received written testimony from 162 witnesses.
Nearly 14,000 exhibits were admitted into evidence.

During the trial, a divided panel of this Court, on an interlocutory appeal
pursuant to 28 U.S.C. § 1292(b), held that disgorgement is not a permissible
remedy in civil RICO cases. 396 F.3d 1190 (2005). In response to the district
court’s interpretation of that ruling, Order #886, the government reformulated its
proposed remedies. After the liability phase of the trial concluded, the parties put
on evidence pertaining to the remedies sought by the government. Op.13-14. At
the conclusion of the remedies phase, the court granted motions to intervene by
several groups seeking to assert their interests in the proposed relief. Op.14.

II.  THE DISTRICT COURT’S FINDINGS OF FACT

On August 17, 2006, the district court entered final judgment against
defendants. The court issued a 1652-page opinion, finding “overwhelming
evidence” that defendants have maintained, and continue to maintain, an illegal

racketeering enterprise, and that each defendant has “participated in the conduct,



management, and operation of the Enterprise,” in violation of 18 U.S.C. § 1962(c).
Op.2, 1498. The court further found that defendants violated RICO’s conspiracy
provision, 18 U.S.C. § 1962(d), “because they both explicitly and implicitly agreed
to violate 18 U.S.C. § 1962(c).” Op.1596; Op.1587-1598.

The district court’s opinion reveals a decades-long coordinated campaign to
deceive American consumers about the toxicity and addictiveness of cigarettes. In
comprehensive findings of fact, the court detailed defendants’ efforts to deceive
consumers about the dangers that cigarettes pose to the health of smokers, Op.219-
332, and the hazards that cigarettes pose to nonsmokers exposed to environmental
tobacco smoke (ETS), Op.1210-1407. The court recounted defendants’ deceptions
regarding the addictiveness of nicotine and cigarette smoking, Op.332-514, even as
defendants manipulated nicotine levels to create and sustain addiction in smokers,
Op.515-654. These deceptions were epitomized in the misleading marketing of
“health assurance” cigarettes, such as “light” and “low tar” products, which
defendants knew to be as hazardous and addictive as conventional cigarettes.
Op.740-971. Defendants further magnified the effects of their fraud by targeting
smokers under the age of 21, a population particularly susceptible to their

deceptive messages. Op.972-1209. And in furtherance of the conspiracy,



defendants suppressed, concealed and destroyed information and documents to
advance the goals of the enterprise. Op.1407-1478.

The following summary does not recite all relevant factual findings, but
provides the core narrative of defendants’ enterprise to defraud consumers about
the toxicity and addictiveness of cigarettes. Additional facts, particularly with
regard to the structure and organization of the enterprise, are discussed in the body
of the argument. The summary below highlights the district court’s findings on
five principal aspects of defendants’ scheme to defraud: (A) misrepresenting
health consequences to smokers; (B) misrepresenting health consequences of
environmental tobacco smoke; (C) misrepresenting nicotine addiction;

(D) misrepresenting the health benefits of “light” cigarettes; and (E) targeting
youth in furtherance of the scheme.

A.  “An Open Scientific Controversy”:
Misrepresenting Health Consequences To Smokers

1. Formation of the Enterprise
In December 1953, defendants concluded that joint action was required to
respond to growing public concern about the health risks of smoking.

Accordingly, the presidents of Philip Morris, Reynolds, B&W, Lorillard, and |



American convened at the Plaza Hotel to strategize, retaining the public relations
firm, Hill & Knowlton, to help guide their efforts. FF6; US21175_5, 6.

Hill & Knowlton immediately sought to develop an understanding that none
of the manufacturers would “seek a competitive advantage by inferring to its public
that its product is less risky than others.” FF09 (quoting US87224 8). Coyly, it
was explained that this meant “[n]o claims that special filters or toasting, or expert
selection of tobacco, or extra length in the butt, or anything else, makes a given
brand less likely to cause you-know-what.” FF09 (quoting US87224 8-9)
(emphasis added).

Acting on Hill & Knowlton’s advice, the participants at the Plaza meeting
jointly issued “A Frank Statement to Cigarette Smokers,” published as a full-page
advertisement in newspapers across the country on January 4, 1954. FF16
(quoting US21418) (Racketeering Act #1). “The Frank Statement set forth the
industry’s ‘open question’ position that it would maintain for more than forty years
— that cigarette smoking was not a proven cause of lung cancer; that cigarettes were
not injurious to health; and that more research on smoking and health issues was
needed.” FF18. Sounding the keynote to the “open question” campaign, the Frank
Statement declared “[w]e believe the products we make are not injurious to

health” and stated:
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Distinguished authorities point out:

1. That medical research of recent years indicates many possible
causes of lung cancer.

2. That there is no agreement among the authorities regarding
what the cause is.

3. That there is no proof that cigarette smoking is one of the
causes.

4, That statistics purporting to link cigarette smoking with the
disease could apply with equal force to any one of many other

aspects of modern life. Indeed the validity of the statistics
themselves is questioned by numerous scientists.

FF19 (emphasis added).
2. Defendants’ Knowledge Of Health Risks To Smokers

Even as they issued the “Frank Statement,” defendants had already
“documented a large number of known carcinogens contained in cigarette smoke.”
FF595; FF598; FF596. Although they may have harbored hopes that additional
research would substantiate their claims, US21411_3, in the years following the
assurances of the Frank Statement their scientists amassed new evidence of their
product’s toxicity and ascertained the adverse consequences of smoking with
increasing specificity.

In 1956, scientists at RJR concluded that cigarette smoke contained “highly

carcinogenic” chemicals, explaining that their study’s methodology “nullifed” the
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“major criticisms of past research.” FF601 (quoting US20667_14). The RJR
research described the isolation in tobacco condensate of several compounds
“including the highly carcinogenic 3,4-benzpyrene.” lbid. (emphasis added).
The scientists warned that “[s]ince it is now well established that cigarette
smoke does contain several polycyclic aromatic hydrocarbons, and considering
the potential and actual carcinogenic activity of a number of these compounds, a
method of either complete removal or almost complete removal of these
compounds from cigarette smoke is required.” Ibid. (quoting US20667 39)
(emphasis added).

By 1962, an internal report from RJR scientists concluded that “the amount
of evidence accumulated to indict cigarette smoke as a health hazard is
overwhelming,” and that “[t]he evidence challenging this indictment is scant.”
FF603 (quoting US20735_4). Two years later, a RJR research report stated that
“[c]igarette smoke from any tobacco type or tobacco blend contains
carcinogenic components,” noting that “[n]one of the chemical data acquired in
our studies or in studies conducted elsewhere is inconsistent with reported
biological, pathological, or statistical data indicting cigarette smoke as health

hazard.” FF666 (quoting US20736 61, 62) (emphasis added).
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Philip Morris’s research director acknowledged in a 1958 internal
memorandum that “the evidence ... is building up that heavy cigarette smoking
contributes to lung cancer.” FF606 (quoting US20090 1). In 1966, the director of
Philip Morris’s program investigating the biological impact of tobacco smoke
concluded — in a report marked “[n]ot to be taken from this room” — that “groess
lung pathology can be induced by smoking cigarettes.” FF668 (quoting
US20095 1, 6) (emphasis added). In 1969, a senior company scientist informed
Philip Morris executives that “[n]Jow we have a study of the effect of smoking in
pregnancy which supports previous conclusions that smoking mothers produce
smaller babies,” and that the medical field recognized that “smaller babies suffer
detrimental effects all through life,” including “lower intelligence test scores at age
10.” FF670 (quoting US20080 1).

The internal understanding that smoking causes disease was pervasive.

Dr. William Farone, a government witness who served as Philip Morris’s Director
of Applied Research from 1977 to 1984, FF936, testified that he “never talked with
a scientist at Philip Morris who said that smoking doesn’t cause disease.” FF704

(quoting Farone WD_66).
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3.  Defendants’ Deceptive Public Statements

Even as their internal research proclaimed that the link between cigarettes
and disease was “well established,” US20667 39, defendants intensified the level
of their deceptions, systematically making public statements flatly at odds with the
results of their own research.

Defendants’ campaign relied on the “open question” strategy adopted in the
Frank Statement. The strategy reflected defendants’ recognition that, to meet their
objectives, it was only necessary to create enough public uncertainty to reassure
smokers and potential smokers that the connection between “smoking and disease”
was “an open scientific controversy, not a closed case.” FF776 (quoting
(US20733 3) (1984 RIR press release). As a senior Philip Morris executive
explained, by convincing consumers that “more research was necessary” or that
there are “contradictions” and “discrepancies” in the scientific record, the industry
would “give smokers a psychological crutch and a self-rationale to continue
smoking.” FF636 (quoting US20189 1, 2). As B&W observed in 1967: “Doubt
1s our product since it is the best means of competing with the ‘body of fact’ that
exists in the mind of the general public.” FF726 (quoting US21040 4).

As discussed in detail at Argument (Liability) Point II, to implement their

strategy, defendants relied in part on a series of jointly-created entities, prominent
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among which was the Tobacco Institute (TI), which would serve for four decades
as “the leading public voice of the Defendants.” FF151.> TI summarized the
“open question” strategy succinctly: “The most important type of story is that
which casts doubt on the cause and effect theory of disease and smoking.... [T]he
headline should strongly call out the point - Controversy! Contradiction! Other
factors! Unknowns!” FF721 (quoting US21302_2) (emphasis added).

A handful of the many deceptive statements found by the district court
typify TI’s implementation of this strategy.

In 1970, TI published a Washington Post advertisement headlined: “After
millions of dollars and over 20 years of research: The question about smoking and
health is still a question.” FF142 (quoting US21305) (Racketeering Act #23). A
1971 TI press release claimed that “hysteria about smoking results from the
tenacity of the cancer mystery” and stated that “many eminent scientists” believe

that “the question of smoking and health is still very much a question.”

US21337 2 (Racketeering Act #24); FF738.

* As discussed in Argument (Liability) Point II, the chief executive officers
of Philip Morris, Reynolds, B&W, Lorillard, American, and Liggett served on the
Tobacco Institute’s Executive Committee. FF116. From 1958 through 1999, their
companies’ payments to TI totaled more than $600 million. FF121.
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A 1978 TI publication entitled “The Smoking Controversy: A Perspective,”
declared that society was on the “brink of paranoia” regarding smoking; that “[n]o
one really knows whether this personalized warfare against tens of millions of
Americans will prevent a single case of lung cancer”; that “[n]o one really knows
the root or causes of cancer”; and that the “wars” against disease that were being
“waged by the government and voluntary health agencies” were “beyond the realm
of science.” FF756 (quoting US21499 TIMNO0129596-597) (emphasis added).
See also, e.g., FF750; US21424 (1977 TI press release) (Racketeering Act #42);

A 1990 joint publication entitled “Children & Smoking — The Balanced
View,” insisted that “scientific evidence has not conclusively established cigarette
smoking as a causative agent in the development of disease,” claiming that only
“inconsistent findings” existed “on the association, if any” of smoking in
pregnancy and low birth weight, birth defects and delayed physical and mental
development in infancy. US87151 3-4; FF431.

Statements issued by the individual manufacturers mirrored those issued
through their joint organizations.

In 1967, nine years after Philip Morris recognized that “the evidence ... is
building up that heavy cigarette smoking contributes to lung cancer,” US20090 1,

its Vice President and General Counsel declared that “[n]obody has yet been able
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to find any ingredient as found in tobacco or smoke that causes human
disease.” FF717 (quoting US20337 _10) (emphasis added). In 1997, Altria’s CEO
declared that smoking had not been shown to cause lung cancer and asserted that if
any such connection were shown, he would “probably ... shut [the] company down
instantly to get a better hold of things.” FF806 (quoting Bible PD, 8/21/97 at 27).
In 2002, Altria’s CEO expressed doubt that Philip Morris cigarettes had ever
caused disease in any individual smoker. FF807 (citing Bible PD, 8/22/02, 63-
65).

In 1984, 28 years after RJR scientists declared that the presence of
carcinogenic compounds in cigarettes was “now well established,” US20667 39,
an RJR press release declared the connection between smoking and disease “an
open controversy.” FF778 (US50268) (Racketeering Act #64); see also FF776
(quoting US20733 3); FF781 (US20741) (Racketeering Act #62) (form letter to
children denying link between smoking and disease). In 2004, RJR’s website
adopted more nuanced language that nevertheless fails to acknowledge the long
established evidence that smoking causes disease. Instead, the website declares:
“We produce a product that has significant and inherent health risks for a number
of serious diseases and may contribute to causing these diseases in some

individuals.” FF814 (quoting Schindler TT 1/24/05_10814). At trial, RIR’s
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former chairman was asked about this language: “So you say it’s possible, it’s
likely, but you don’t say it does, do I have that right?” Ibid. RJR’s chairman
responded, “Yes.” Ibid. (quoting Schindler TT 1/24/05_10812).

In 1969, 17 years after it had identified carcinogens in tobacco smoke,
FF596 (quoting US21388 8, 9), B&W prepared a document declaring that “the
question of smoking and health remains an open, not a closed, issue,” that “[t]he
cause of cancer in humans, including the cause of cancer of the lung, is unknown,”
and that “[t]he concept that cigarette smoking is the cause of the increase in lung
cancer and emphysema is a colossal blunder.” FF727 (quoting
US20947 650332833, -835, -836). Perpetuating the “doubt is our product”
strategy, the B&W website informed visitors in 2000: “We know of no way to
verify that smoking is a cause of any particular person’s adverse health or why
smoking may have adverse health effects on some people and not others.” FF821
(quoting JD 12645 2).

4. Propagation of Biased Science

Defendants made abundant use of biased research they funded. Their “Frank
Statement” had pledged to fund “disinterested” research through the Tobacco
Industry Research Committee (TIRC), later renamed the Council for Tobacco

Research (CTR). FF19; FF29. In reality, “CTR Special Projects” were research
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programs directed by defendants’ lawyers and calculated to yield results favorable
to the industry. FF238-271; FF279. See Argument (Liability) Point II(B)(3).
TIRC/CTR’s “dual functions” of public relations and scientific research “were
intertwined, with the scientific program ... always subservient to the goal of public
relations.” FF60; FF60-107. As a 1970 Philip Morris memorandum declared:
“Let’s face it. We are interested in evidence which we believe denies the
allegation that cigarette smoking causes disease.” FF62 (quoting US20085_1).
Thus, TIRC/CTR provided a “sophisticated public relations vehicle — based on the
premise of conducting independent scientific research — to deny the harms of
smoking and reassure the public.” FF21.

A few examples illustrate how defendants relied on purportedly independent
research to mislead the public. A 1968 Tobacco Institute pamphlet, “The Cigarette
Controversy: An Examination of the Facts by the Tobacco Institute — The Tobacco
Industry’s Contribution to Health Research,” declared that for “the past thirteen
years, the industry has supported over 300 independent health studies through the
industry’s Council for Tobacco Research — U.S.A.” FF708. Ibid. (quoting
US87056_TINY0006535). Itasked: “Do cigarettes cause disease? In spite of
all the debate — in spite of all the research — that question is still unanswered.”

Ibid. (quoting US87056 TINY0006536) (emphasis added). TI published
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additional versions of the “Cigarette Controversy,” and by the end of 1974 over a
million copies of the pamphlet were in print. FF716.

In 1969, CTR ran advertisements in major newspapers under the headline:
“How much is known about smoking and health?” FF724 (quoting
US20222 1005132848). Citing the conclusions of the “scientist who has been
associated with more research in tobacco and health than any other person” —
CTR’s executive director — the advertisements declared that “there is no
demonstrated causal relationship between smoking and any disease.” FF723
(quoting US21867 _670307882) (emphasis added). The following year, a CTR
press release claimed that the “deficiencies of the tobacco causation hypothesis and
the need of much more research are becoming clearer to increasing numbers of
research scientists.” FF732 (quoting US47748) (Racketeering Act #120).

A 1972 TI press release declared that “the cigarette industry has committed
$40 million for smoking and health research” and that “despite this effort the
answers to the critical questions about smoking and health are still unknown.”
US21321_2; FF742 (Racketeering Act #29).

5. Deceptive Attacks on Surgeon General Findings
As the district court concluded, “Defendants’ efforts to deny and distort the

scientific evidence of smoking’s harms are demonstrated by not only decades of
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press releases, reports, booklets, newsletters, television and radio appearances, and
scientific symposia and publications, but also by evidence of their concerted efforts
to attack and undermine the studies in mainstream scientific publications such as
the Reports of the Surgeon General.” Op.1506.

These attacks began well before the Surgeon General’s landmark 1964
Report. For example, in 1957, defendants, through TIRC, challenged the Surgeon
General’s report that benzypyrene had been found in cigarette smoke. FF615
(citing US20280) (Racketeering Act #2). The press release declared that
“[s]cientists have not actually succeeded in isolating the substance from tobacco
smoke” and stated that “if benzypyrene is actually present in cigarette smoke, it
occurs in such minute quantities it could not even account for such biologic
activity as has been reported for tobacco smoke in some experiments on sensitive
mouse skin.” US20280 1. In fact, the previous year, RJR scientists had “isolated
and 1dentified” benzypyrene in cigarette smoke. US20667 1, 36-37. Their report
described benzypyrene as “highly carcinogenic” and concluded that the “major
criticisms of past research are now nullified.” US20667 14.

In 1959, TI publicly declared that the Surgeon General had ignored “the

balanced evidence against the tobacco-smoking theories of lung cancer” and

21



attacked his conclusions as “extreme and unwarranted[.]” US21319; FF622
(Racketeering Act #3).

The Surgeon General’s 1964 Report on Smoking and Health, regarded by
historians as one of the most significant public health documents in the twentieth
century, FF660, was released on January 11, 1964. The following day, the TI
Executive Committee met to discuss the implications of the report. The Committee
agreed that it was “of prime importance that the industry maintain a united front
and that if one or more companies were to conduct themselves as a matter of self
interest, particularly in advertising, obvious vulnerability would be the result.”
FF187 (quoting US22682 1).

Internally, Philip Morris admitted there was “little basis for disputing the
findings” of the Surgeon General’s Report. FF665 (quoting US22986 1, 2).
Nevertheless, defendants did vigorously dispute the Report’s findings “with a
campaign of proactive and reactive responses to scientific evidence that was
designed to mislead the public about the health consequences of smoking.” FF706;
FF707-757 (citing press releases and other public statements).

As public health officials expanded their knowledge, defendants’ attacks
became fiercer. For example, a 1972 Tobacco Institute press release asserted that

the 1972 Surgeon General’s Report on the Health Consequences of Smoking
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“insults the scientific community,” and declared that the Report was “another
example of ‘press conference science’ — an absolute masterpiece of bureaucratic
obfuscation.” FF743 (quoting US21322 1). With supreme irony, the press release
declared that “the number one health problem is not cigarette smoking, but is the

extent to which public health officials may knowingly mislead the American

public.” Ibid.

A 1971 TI press release charged the Surgeon General with “endeavoring to
scare pregnant women.” FF740 (quoting US21687 1) (Racketeering Act #27). In
a nationally televised interview the same year, the Chairman of Philip Morris
declared that “babies born from women who smoke are smaller, but they are just as
healthy as the babies born to women who do not smoke,” and asserted that “[sJome
women would prefer having smaller babies.” FF736 (quoting US35622 15-16)
(Racketeering Act #105). Two years earlier, the company’s Vice President for
Research and Development had reported that “smaller babies suffer detrimental
effects all through life.” FF670 (quoting US20080 1).

At no point do defendants appear to have considered a policy of cooperation
or even neutrality toward the efforts of public health officials. To the contrary,
they strategized far in advance of each new Surgeon General Report, assigning

public relations personnel to rebut anticipated scientific findings. For example:

23



A year before the release of the 1979 Surgeon General’s Report on
Smoking and Health, defendants established a task force to rebut its
anticipated conclusions. FF758. The industry’s own consultant
described the published rebuttal document as “misleading” and
observed that it was “so highly selective in what material is presented
that one almost gets the false impression that there is hardly any case
to answer at all.” US21515_17.

The ad campaign attacking the 1982 Surgeon General’s Report was
“targeted to reach eight out of 10 Americans 25 years or older,”
“appearing in publications including Newsweek, People, Sports
Illustrated, Time, TV Guide, U.S. News & World Report.” FF3797
(quoting US85358 3). It was accompanied by a press release stating
that “[m]illions of research dollars and decades of investigation have
failed to establish a causal link between cancer and cigarette smoke.”
US21341 1 (cited in FF770).

In response to the 1984 Surgeon General’s Report, TI published
“Cigarette Smoking and Chronic Obstructive Lung Diseases: The
Major Gaps in Knowledge,” asserting that no causal relationship had
been established between smoking and either chronic bronchitis or
emphysema. FF779 (citing US62409).

In 1989, the Surgeon General published a review of developments in
the 25 years since the 1964 report. In anticipation, TI launched an
“Enough is Enough” campaign, “distributing materials and
information to some 2,500 reporters, conducting a private briefing for
the Washington, D.C. press corps, and distributing both television and
radio satellite press releases,” with the aim of publicly discrediting the
forthcoming Report. FF164 (citing US62252 TI09911601).
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B.  “The Most Dangerous Development”:
Misrepresenting The Health Consequences Of
Environmental Tobacco Smoke
Defendants’ campaign of disinformation with regard to “second hand” or
environmental tobacco smoke (ETS) parallels their misrepresentations about the
health consequences to smokers themselves.
1. Defendants’ Internal Knowledge
Internally, defendants “recognized that secondhand smoke contained high
concentrations of carcinogens and other harmful agents.” FF3362; FF3362-3412.
Indeed, as early as 1961, a Philip Morris scientist demonstrated that more than
80% of the smoke generated by a burning cigarette is released into the
environment, and that this so-called “sidestream” smoke contains carcinogens.
FF3363 (citing US22891 2024947175). By 1982, B&W’s in-house counsel

11X

recognized “‘the overwhelming weight of scientific literature pointing toward [the]
toxicity’ of tobacco smoke.” FF3408 (quoting US21001  680546752).

Philip Morris conducted extensive research into the health effects of ETS.
To do so, however, it acquired a German research facility, INBIFO, in 1970. As
Philip Morris’s CEO stated in an internal memo, “[t]he possibility of getting

answers to certain problems on a contractual basis in Europe appeals to me and I

feel presents an opportunity that is relatively lacking in risk and unattractive
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repercussions in this country.” FF3366 (quoting US35183_1000216742); FF3365-
3369.

The results made clear that ETS is toxic. In 1982, the company’s INBIFO
representative reported that “[t]he results from the first side stream smoke
experiment ... confirm[ed] the previous observation that this smoke” was “more
irritating and/or toxic” than mainstream smoke, explaining that the “histology
demonstrates more advanced lesions in the nasal epithelium and hyper and
metaplasia in areas which are not affected by main stream smoke.” FF3372
(quoting US89174 1000081782). Another 1982 study found that rats exposed to
sidestream smoke “reacted more vigorously than” rats exposed to mainstream
smoke. FF3375; US89331.

The INBIFO scientists concluded that the toxic effect on the rats from ETS
exposure was equivalent to three times as much mainstream smoke. FF3376. The
“systemic toxicity of mainstream and sidestream smoke impaired the body
temperature, food and water uptake, body weight development and increased
mortality... [b]ut the reaction to mainstream was much less pronounced than to
sidestream exposure.” FF3376 (quoting US89331). The introduction to the report
noted, moreover, that sidestream smoke condensate had “higher tumorigenic

activity than mainstream condensate,” FF3377, a conclusion that was confirmed in
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subsequent INBIFO studies. FF3378 (citing US89335); see also FF3379 (quoting
US89330 1) (1985 report noting that “the irritative activity of SS [sidestream
smoke] was nearly 4 times higher than that of mainstream smoke”).

Defendants were keenly aware that public knowledge of these risks could
jeopardize their sales. A 1978 industry-sponsored report proclaimed that ETS
represents “the most dangerous development to the viability of the tobacco
industry that has yet occurred.” FF3417 (quoting US88582 5) (emphasis
added). The report warned that “[a]s the anti-smoking forces succeed in their
efforts to convince non-smokers that their health is at stake too, the pressure for
segregated facilities will change from a ripple to a tide as we see it.” [bid.
Covington & Burling’s John Rupp warned the Tobacco Institute’s ETS Advisory
Group in 1986 that ETS was the “Achilles heel of the industry.” FF3394 (quoting
US75440_TIBU28845). The same year, TI’s Senior Vice President concluded that

ETS “is our biggest public/political issue and deserves top-level navigation.”

FF3420 (quoting US62270 TI1019-1293).6

® See also FF3426 (Philip Morris report from the 1990s stating: “Without a
doubt, the social acceptability of smoking practices is the most critical issue that
our industry is facing today ... Attacks on acceptability are almost exclusively
based on claims that ETS can cause diseases in the exposed population.”) (quoting
US88583_202626012); FF3422 (BATCo 1986 “ETS Action Plan” stating: “The
world tobacco industry sees the ETS issue as the most serious threat to our whole
business.”) (quoting US89556 1).
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2.  Defendants’ Deceptive Statements
The enterprise addressed this “most dangerous development” with all the
tools at its command. Defendants have consistently denied the connection between

ETS and disease. See, e.g., FF750 (1977 TI press release declaring that “[t]obacco

smoke does not imperil normal nonsmokers”) (quoting US21424 2) (Racketeering
Act #42); FF3794 (1979 TI brochure entitled “Fact or Fancy?” attacking studies
demonstrating that women who smoke jeopardize the health of their children)
(citing US21280 18) (Racketeering Act #46).

In 1987, TI published a booklet, titled “Smoking Restrictions: The Hidden
Threat to Public Health,” declaring that ETS had not been shown to be a health
hazard to nonsmokers and that more research was needed. FF3705 (quoting
US21246_TI0534-0701, -702). Also in 1987, sixteen years after its scientists had
demonstrated that ETS contains carcinogens, Philip Morris ran advertisements in
which smokers pleaded with the viewer: “Please don’t tell me my cigarette smoke
is harmful to you. There’s just no convincing proof that it is”; and “I know there’s
no proof my smoke can hurt you.” FF3804 (quoting US20554 2566146094).

In 1988, TI published a brochure on ETS that declared: “SCIENTIFIC

CONSENSUS: No scientific case against environmental tobacco smoke.” FF3805

(quoting US51276_507828096). Similarly, a 1990 joint publication entitled
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“Children & Smoking — The Balanced View,” insisted that “[e]xposure to ETS has
not been scientifically proven to adversely affect the health of children and the
reported ‘dangers’ may in fact be more likely due to other factors such as diet,
quality of housing, fumes from indoor heating and cooking facilities and socio-
economic status.” US87151 4.

In 2004, Reynolds’ website insisted that “there are still legitimate scientific
questions concerning the reported risks of secondhand smoke,” and that “it seems
unlikely that secondhand smoke presents any significant harm to otherwise healthy
nonsmoking adults at the very low concentrations commonly encountered in their
homes, offices and other places where smoking is allowed.” FF3830 (quoting
US92012 1, 2). It claimed that the threat faced even by persons subject to “to high
concentrations of secondhand smoke” was only the possibility of “temporary
irritation, such as teary eyes, and even coughs and wheezing in some adults.” [bid.
(quoting US92012 2). B&W’s website has variously claimed that “the scientific
evidence is not sufficient to establish that environmental tobacco smoke is a cause
of lung cancer, heart disease, or other chronic diseases” (2003), and that “there are
legitimate scientific questions concerning the extent of the chronic health risks of

ETS” (2004). FF3834 (quoting US76761, US89165).
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Lorillard’s general counsel testified at trial that his company has never
admitted in any forum that ETS exposure causes disease, and that its position
continues to be that ETS is not a proven health hazard. FF3832-3833 (citing
Milstein_ TT 1/7/05_9263-9264).

3. Propagating Biased Research

Defendants have not merely denied the health consequences of ETS.
Consistent with their practice since the Frank Statement, they have repeatedly
promised the public that they would fund new ETS research and disclose the
results of that research. A 1982 TI advertisement disputing the link between ETS
and lung cancer declared: “Like you, we seek answers.... The researchers we
fund are encouraged to publish whatever they find. Whatever the outcome.”
FF3430 (quoting US85358 3) (emphasis added). A 1984 RJR advertisement that
criticized existing ETS studies likewise promised: “No one wants to know the real
answers more than R.J. Reynolds.... The funds are given at arms length to
independent scientists who are free to publish whatever they find. We don’t know
where such research may lead. But this much we can promise: when we find the
answers, you’ll hear about it.” FF3432 (quoting US50882); see FF3431, FF3433,

FF3434.
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In reality, defendants moved aggressively to ensure that the public would not
learn the damaging results of their ETS research. Thus, although Philip Morris
shared the results of its studies with other defendants, FF3387, only 4 of the 106
studies described in a 1994 status report were published. FF3393. These were “the
few studies that produced industry-favorable results.” Ibid. Likewise, RJR’s in-
house counsel recommended against funding the publication of a “damaging” 1990
study concluding that “[t]he weight of evidence is compatible with a positive
association between residential exposure to environmental tobacco smoke
(primarily from spousal smoking) and the risk of lung cancer.” FF3410-3411
(quoting US92103 17, US51950 1).

Rather, for public consumption, defendants generated their own “marketable
science.” FF3637. For example, through an industry front group called the Center
for Indoor Air Research (CIAR), defendants funded ostensibly independent studies
designed “to portray ETS as only a minor indoor air pollutant in the context of
overall air quality and to generate biased data to undermine epidemiological
studies showing an association between spousal smoking and lung cancer in
nonsmokers.” FF3548. Defendants then pointed to the results of these “scientific”
inquiries to demonstrate the asserted lack of a proven connection between ETS and

disease. See, e.g., FF3698 (1984 TI publication claiming: “Three times since
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March 1983, participating researchers and other medical experts have declared,
forthrightly and independently, that no conclusion can be drawn about whether
ETS has any chronic health effects on the nonsmoker” (quoting US85644 _1)).

In 2003, BATCo’s website declared “the claim that ETS exposure has been
shown to be a cause of chronic disease is not supported by the science that has
developed over the past 20 years or so.” FF3835 (quoting US86747_1). The
website asserted that “it has not been established that ETS exposure genuinely
increases the risk of nonsmokers developing lung cancer, heart disease, or chronic
obstructive pulmonary disease.” Ibid.

4. Deceptive Attacks On Independent Research
And EPA Findings

While publishing their own misleading “marketable science,” defendants
attacked the findings of independent researchers and public health officials that
they knew to be consistent with their own internal research. For example, a 1981
epidemiological study of more than 90,000 nonsmoking Japanese women found
that the wives of heavy smokers had “a higher risk of developing lung cancer.”
FF3395 (quoting US22963 183). Although TI issued a press release declaring that
a mathematical error invalidated the study’s conclusions, FF3396-3397,

defendants’ own consultant advised TI that the claim of a statistical error was
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“wrong and that [the study] was right.” FF3398 (quoting US88150_501622433).
The scientific director of the German cigarette manufacturers’ trade association
likewise concluded that the study was “correct” and that TI was “wrong.” FF3400
(quoting US22318 2). Nonetheless, TI published its press release as part of a
campaign that reached more than 56 million people. FF3401 (citing US22332).
RJR was running a similar advertisement as late as 1984. FF3401 (citing
US50882).

Defendants similarly undertook to discredit studies by the Environmental
Protection Agency (EPA) . In June 1990, on the day that EPA released a draft Risk
Assessment regarding the dangers of ETS, TI issued a press release headlined:
“DRAFT RISK ASSESSMENT DESCRIBED AS SPECULATION: Underlying
scientific foundation inadequate.” FF3809 (quoting US85586 8769759). The
press release stated that the EPA draft “assumes, contrary to fact, that ETS has
been shown to be a cause of disease.” US85586 87697659 (bold in original).
The press release cited the conclusions of “a prestigious panel of scientists at an
international symposium on ETS held at McGill University,” US85586 87697660

- without disclosing that the industry had funded and managed the conference.

FF3807, FF3809.

33



Industry consultants also prepared letters to the editor for publication in
major newspapers attacking the EPA draft based upon the results of the McGill
symposium. FF3811. The letters omitted industry attribution, and thus appeared
to have been written by individuals with no industry connection. Ibid.

In December 1990, EPA’s Scientific Advisory Board held a public meeting
to discuss the draft Risk Assessment. FF3819. That morning, TI issued a press
release claiming that “SCIENCE DOES NOT SUPPORT” the EPA draft.
US85587_87697701. The press release cited the conclusions of an epidemiologist,
a statistician, and a biostatistician, without revealing that these “key scientific
experts,” 1bid., were paid industry consultants. FF3819. The press release was
accompanied by 69 pages of background materials, including “an annotated list of
scientific comments critical of the” EPA documents. FF3820 (quoting
US85587_87697701). It thus “created and fostered the impression that a large
number of scientists existed who, independent of the tobacco industry, opposed
EPA’s proposed Risk Assessment.” FF3820. But of the 59 scientists on the list,
“most if not all of the scientists commenting would have been retained by the
industry.” Ibid. (quoting Dawson WD _142-143).

Defendants’ public attack continued after the final EPA Risk Assessment

was published in 1992. In 1993, Reynolds, Philip Morris, and BATCo helped fund
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a paper titled “Pandora’s Box: The Dangers of Politically Corrupted Science for
Democratic Public Policy,” which attacked the Risk Assessment. FF3822.
Although Shook, Hardy & Bacon, a law firm retained by defendants, helped craft
the author’s response to peer review criticisms, ibid. (citing US37097, US89050),
neither the funding nor the industry support was acknowledged in the paper. Ibid.
And in 1999, B&W funded a book by the same author and another industry
consultant. FF3823. The book, which did not acknowledge industry funding, was
titled “Passive Smoke: The EPA’s Betrayal of Science and Policy,” and it “alleged
scientific misconduct on the part of the EPA in conducting its Risk Assessment.”
Ibid. (citing JD067661).

Defendants’ response to the Surgeon General’s 1986 Report on
environmental tobacco smoke, US63709, typifies their operations. In the wake of
that report, the vice chairman of Altria convened a conference on Hilton Head
Island, South Carolina, to launch “Operation Downunder.” FF3481 (citing
US85518). At the conference, John Rupp, the same Covington & Burling attorney
who had warned TI that ETS was the “Achilles heel of the industry,” FF3394
(quoting US75440_3), stressed the “watershed significance” and “tremendous

credibility” of the 1986 Surgeon General’s report. FF3484 (quoting US20346_ 5).
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Rupp’s advice epitomized the workings of the “open question” strategy. As
notes of the conference indicate, he urged that the industry position should be that
ETS was “not shown to be health hazard to non-smoker.” US20346_5 (emphasis
added). The purpose of this formulation, of course, was to imply that ETS might
not be a health hazard, even though defendants knew that this implication was
untrue. Rupp warned, however, that the industry should not tell the lie in plain
terms: “We cannot say ETS is ‘safe’ and if we do, this is a ‘dangerous’ statement.”

Ibid.

C. “We are, then, in the business of selling nicotine”:
Misrepresenting Nicotine Addiction

1. Defendants’ Internal Knowledge

Defendants have studied nicotine and its effects since the 1950s.
In a 1959 memorandum, Philip Morris’s Vice President for Research and
Development recognized that “[o]ne of the main reasons people smoke is to
experience the physiological effects of nicotine on the human system.” FF889
(quoting US21657 2).

In the early 1960s, BATCo conducted sophisticated research demonstrating
that “smokers are nicotine addicts.” FF883 (quoting US20577 2). After

reviewing the BATCo research in 1963, B&W’s Vice President and General
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Counsel summarized the matter in a confidential memorandum: “We are, then, in
the business of selling nicotine, an addictive drug effective in the release of stress
mechanisms.” FF1082 (quoting US22034 4).

Internally, by 1969 Philip Morris “operated on the ‘premise that the primary
motivation for smoking is to obtain the pharmacological effect of nicotine.’”
FF883 (quoting US22848 2). RIJR’s lead nicotine researcher stated in 1972 that
nicotine is the “sine qua non of smoking” and that the industry was based on the
sale of “attractive dosage forms of nicotine.” FF961 (quoting US20659 3).

Research funded by CTR in the 1970s provided additional medical evidence
of nicotine’s properties. In 1977, CTR’s Associate Research Director stated that it
“now seems evident that nicotine, like narcotics, influences the [central nervous
system] in multiple ways involving effects related to most known
neurotransmitters. Further, the dependence which develops to tobacco in humans
(withdrawal symptoms during the cessation of smoking) and the degree of
tolerance to nicotine which occurs in certain animal paradigms strongly suggest
that nicotine is a habituating agent.” FF1139 (quoting US20073 1).

Additional work of this kind underscored the discrepancy between
defendants’ knowledge and their public statements. After hearing a presentation

by CTR’s Associate Research Director, a Philip Morris scientist wrote to the
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company’s vice president for R&D that the “work being taken by CTR is totally
detrimental to our position and undermines the public posture we have taken to
outsiders.” FF1141 (quoting US36865).

Indeed, a 1984 memorandum by an attorney at Shook, Hardy & Bacon,
analyzing defendants’ litigation risks, declared that “[t]hrough the years, CTR has
funded psychopharmacological and neuropharmacological studies which
emphasize and leave very clear the points that CTR views nicotine as a
‘psychoactive’ or ‘psychotropic’ drug (terms which CTR has used), and that the
research approach most appropriate to studying smoking behavior involves the
pharmacology of nicotine.” FF1144 (quoting US20866 2). The memo explained
that “[a]Jmong the undesirable research claims which appear in abstracts which
acknowledge CTR support: The identification of specific central nervous system
structures (nicotine receptors) at which nicotine acts; effects of nicotine on a
variety of different purported neurotransmitters involved in learning, memory, etc.;
various behavioral effects of nicotine from which can be inferred central nervous
system effects, some of which might be used to support assertions regarding

‘tolgrance’ and ‘withdrawal.”” Ibid.
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2. Nicotine Manipulation
Recognizing that they are “in the business of selling nicotine, an addictive
drug,” FF1082 (quoting US22034 4), defendants have deliberately designed their
product to provide the most “attractive dosage forms of nicotine,” FF883 (quoting

US20659_3).

11

Nicotine manipulation is not synonymous with the “‘spiking’ of cigarettes
by adding extraneous nicotine[.]” FF1509. An unsmoked cigarette contains much
more nicotine than a smoker will inhale because not all of the nicotine present in
tobacco is transferred to cigarette smoke, FF1509 (citing Farone WD _85), and
“delivery of large amounts of nicotine can make cigarettes harsh and unpalatable to
the smoker.” FF1509 (citing Farone WD _85).

Changes in cigarette design, rather than a simple increase in raw nicotine
quantity, lie at the heart of efforts to manipulate the uptake of nicotine by the
human body. Dr. William Farone, who served as PM’s Director of Applied
Research from 1977 to 1984, explained that “nicotine manipulation deals with
making specific changes in that design to make nicotine go where you want it to go
as opposed to where it would go by itself without changing the design.” FF1509

(quoting Farone TT 10/7/04 2021). As Dr. Farone explained, while he worked at

Philip Morris, researchers identified 57 different parameters that influence the

39



quality and content of smoke delivery by a burning cigarette. FF1510 (citing
Farone WD 48).

In designing cigarettes, defendants have controlled not only the amount of
nicotine intake, but also the form of nicotine delivered. The nicotine in cigarette
smoke is found in two chemical forms — bound and “free” (i.e., freebase). FF1599
(citing Farone WD 93-94); FF1603. Free nicotine “is more volatile and more
physiologically active” and “transfers more rapidly across the biological
membranes of the mouth and lungs, and then to the brain, than bound nicotine.”
FF1601. The amount of free nicotine can be increased by raising the alkalinity
(pH) of smoke. FF1599. Increasing the amount of free nicotine increases the
drug’s effect on the central nervous system and gives the smoker a heightened and
more immediate impact. Ibid. Consequently, free nicotine — like the freebase
forms of other addictive drugs, such as cocaine — is “more reinforcing and
addicting than [its] non-freebase counterpart[].” FF1603. As BATCo’s vice
president for R&D explained in a 1964 memorandum to Lorillard’s legal counsel,
“[t]here seems no doubt that the ‘kick’ of a cigarette is due to the concentration of
nicotine in the blood-stream which ... is a product of the quantity of nicotine in the
smoke and the speed of transfer of that nicotine from the smoke to the

blood-stream.” FF1120 (quoting US20102 2).
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Because “[e]ven ‘small” increases in pH and free nicotine delivery ...
significantly increase their ability to deliver an ‘optimum’ dose of nicotine,”
FF1615, defendants have incorporated a number of “design techniques ... to raise
the pH of the smoke in their commercial products with the purpose and intent of
creating cigarettes that would deliver a greater amount of free nicotine and faster
absorption of nicotine than cigarettes with lower smoke pH.” FF1613. Defendants
have also employed alkaline chemicals, such as ammonia and ammonia-based
compounds, to increase the proportion of free nicotine in the cigarette smoke.
FF1606.

3. Defendants’ Deceptive Statements

The scientific community did not, of course, have the benefit of defendants’
research. Defendants possessed “from their own in-house and external research,
information that led them to conclude, long before public health bodies did, that
the primary reason people keep smoking cigarettes is to obtain the drug nicotine,
which is addictive.” FF1268. As the district court found, “[d]efendants
intentionally withheld this data (including many of studies on the physiological
effects of nicotine in animals and humans, and much of their research on the
determinants of nicotine dosing in cigarettes) when there were major public efforts

to review and synthesize all available information.” Ibid.
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Nevertheless, by 1982 the National Institute on Drug Abuse (NIDA) had
concluded that scientific evidence demonstrated that nicotine is addictive, based on
eight factors listed in the Controlled Substances Act. FF849.” By 1988, almost
every major public health organization, including the Surgeon General, NIDA, the
World Health Organization, the American Psychiatric Association, the Harvard
School of Public Health, and others, had declared that smoking is an addiction
driven by nicotine. FF864 (citing Benowitz WD _26-36). Defendants’ own
expert, Dr. Rowell, agreed not only that nicotine plays an essential role in cigarette
smoking, but also that “[t]here’s clearly addiction for cigarette smoking.” FF866
(quoting Rowell TT 3/23/05_16625; Rowell TT 3/24/05 16790).

Defendants have responded to scientific concerns about addiction in the
same way as they have responded to scientific concerns about health hazards,

seeking to create doubt by making assertions contrary to their own research. The

7 NIDA concluded that smoking met the following criteria for nicotine drug
dependency: (1) persistent regular use of a drug; (2) attempts to stop such use
which lead to discomfort and often result in termination of the effort to stop; (3)
continued drug use despite damaging physical and/or psychological problems; and
(4) persistent drug-seeking behavior. NIDA also concluded that “not only has
tolerance to some of the effects of smoking been demonstrated but metabolic
tolerance to various components of cigarette smoke, including nicotine, has been
documented.” NIDA relied upon previously existing data as well as findings from
its own Addiction Research Center showing that nicotine met key criteria as a
reinforcing and euphoriant drug in animal and human studies. FF849.
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Tobacco Institute, “on behalf of the cigarette company Defendants, publicly
disseminated countless false, deceptive, or misleading statements denying the
addictiveness of nicotine and cigarette smoking.” FF1207.

In January 1992, two RJR employees published an article denying that
nicotine is addictive — a publication that was, in turn, cited in industry submissions
to Congress in 1994 and to the FDA in 1996. FF1168 (citing US88561_397). This
article followed by 20 years the statement of RJR’s lead nicotine researcher that
nicotine is the “sine qua non of smoking” and that the industry is based on the sale
of “attractive dosage forms of nicotine.” US20659 3.

Similarly, although BATCo was aware in 1961 that “smokers are nicotine
addicts,” US20577 2, in a 1992 document titled “Smoking Issues; Claims and
Responses,” it denied that smoking is addictive and asserted that smokers “do not
experience most of the symptoms of ‘addiction.”” FF1187 (quoting
US85345 601037853).

It has been key to defendants’ strategy to urge that smoking is “addictive”
only in the colloquial sense of the term — as a synonym for a “habit” or as an
enthusiastic form of “desirable” — rather than in the pharmacological sense.

For example, a 1982 TI press release, quoting an industry-funded scientist,

placed the “attachment” to smoking in the same category as “tennis, jogging,
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candy, rock music, Coca-cola, members of the opposite sex and hamburgers.”
FF1210 (quoting US65625 TIMNO0120730). The press release went on to claim
that “removal of these activities, persons or objects can cause sleeplessness,
irritation, depression and other uncomfortable symptoms, similar to those felt by
some with abstinence from tobacco.” Ibid. Another 1982 TI press release quoted
the “past president of the American Psychological Association” as having
“severely criticized a new U.S. Public Health Service pamphlet which calls
smoking an ‘addictive behavior,”” US21703 1 (Racketeering Act #56), without
revealing that the scientist was funded by the industry. FF150.

A 1988 TI press release was issued under the headline “CLAIMS THAT
CIGARETTES ARE ADDICTIVE CONTRADICT COMMON SENSE.” FF1220
(quoting US21239) (Racketeering Act #132). The press release declared that
“[t]he claim that cigarette smoking causes physical dependence is simply an
unproven attempt to find some way to differentiate smoking from other behaviors.”
It stated that, “[1]n fact, any feelings persons might have upon giving up smoking
are those that would be expected when one is frustrated by giving up any desired
activity.” Ibid.

Similarly, although Philip Morris had long “operated on the ‘premise that

the primary motivation for smoking is to obtain the pharmacological effect of
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nicotine,”” FF883 (quoting US22848 2), its chairman insisted in 1997 that if
cigarettes “are behaviorally addictive or habit forming, they are much more like ...
Gummi Bears, and I eat Gummi Bears, and I don’t like it when I don’t eat my
Gummi Bears, but I’m certainly not addicted to them.” FF1161.

A series of 1994 appearances on nationally broadcast television programs by
TI’s vice president for public affairs underscored defendants’ “Gummi Bears v.
heroin” approach to nicotine addiction, emphasizing, falsely, the absence of any
chemical aspect to nicotine addiction. TI’s vice president urged viewers “to make
a very important distinction” between the “two meanings” of addiction — the
“everyday meaning — when we talk about being ‘news junkies’ or ‘chocoholics’”
and the meaning “in a drug sense, in the sense that we apply it to heroin or
cocaine{.]” US89300 9-10 (cited in FF1237). She claimed that smoking is
“addictive” only in the “everyday sense,” id. at 9, and flatly denied that there is any
chemical component to the attachment: “There is no chemical addiction”; “it’s not
a chemical dependency.” US87155 9 (cited in FF1233). See FF1233-1238
(discussing TI appearances on “Crossfire” (US87155); “Face the Nation”
(US89319); the “MacNeil/Lehrer Newshour” (US89300); and “Larry King Live”

(US62778)) .
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At trial, Lorillard’s President urged essentially the same distinctions. He
testified that Lorillard has recently “accepted” that cigarette smoking is addictive,
but that “acceptance” is dependent on a loose definition that includes any
“pleasurable activity that can be difficult to stop.” FF1202 (quoting
Orlowsky WD _116). He claimed that Lorillard still does not know whether
nicotine is addictive. FF1203 (citing Orlowsky WD _121). B&W’s website, as of
the time of trial, stated that cigarette smoking is addictive “by modern day
definitions of the term,” but that “it is inappropriate to call cigarette smoking
addictive in the same sense as heroin, cocaine or other hard drugs.” US87175.
The website declared that such a claim “defies common sense, and is contrary to

much scientific research[.]” Ibid.; see also FF1250.

4. Defendants’ Deceptive Attacks on
Surgeon General Findings

As part of their campaign of deception, defendants attacked the findings of
public health officials that they knew to be consistent with their own research.

In 1988, the Surgeon General published “Consequences of Smoking —
Nicotine Addiction.” A quarter-century had elapsed since B&W’s vice president
had concluded, after reviewing industry research, that “[w]e are, then, in the

business of selling nicotine, an addictive drug effective in the release of stress
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mechanisms.” US22034 4. Nevertheless, the Tobacco Institute immediately
countered with a press release headlined: “CLAIMS THAT CIGARETTES ARE
ADDICTIVE IRRESPONSIBLE AND SCARE TACTICS.” FF1221 (quoting
85366 1). The press release declared: “After years of well-funded research, it has
not been established that cigarette smoking produces a physical dependence to
nicotine. In fact, it has been impossible to establish that the feelings persons have
upon giving up smoking are anything but that which would be expected when one
is frustrated by giving up any desired habit.” Ibid. The press release charged that
the Surgeon General’s report was “politically rather than scientifically motivated.”

Ibid.; see also FF1220 (quoting US21239) (1988 TI press release headlined

“CLAIMS THAT CIGARETTES ARE ADDICTIVE CONTRADICT COMMON
SENSE”) (Racketeering Act #132).

Another TI press release issued two months later called the Surgeon
General’s report “an escalation of anti smoking rhetoric ... without medical or
scientific foundation.” FF1222 (quoting US77065) (Racketeering Act #133). The
press release cited the conclusions of “two expert scientists,” without revealing that

they were paid industry consultants. FF1223-1225.
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D.  “Sacrificing Taste for a ‘Longer Life’”:
Misrepresenting The Health Benefits Of “Light” Cigarettes

1. Defendants’ Internal Knowledge

A primary aspect of defendants’ campaign to provide smokers with health
reassurances has been the marketing of cigarettes with descriptors such as “light,”
“ultra light,” “mild,” and “low tar” (collectively, “light”). Defendants fostered and
continue to foster the illusion that “light” cigarettes lower health risks, provide an
alternative to quitting, or represent a step in decreasing the smoker’s level of
dependence. This endeavor has been remarkably successful and a crucial part of
defendants’ ability to combat growing health concerns: the market share for
“light” cigarettes rose from 2% in 1967 to 81.9% of total cigarette sales in 1998.
FF2378.

This success reflects the accuracy of a 1975 report prepared for RJR, which
explained that smokers of “low tar and nicotine brands” believe that those brands
“are much safer and much less of a health hazard.” FF2263 (quoting
US22158 65). These smokers, the report declared, are “readily willing to sacrifice

taste for a ‘longer life.”” Ibid.

But the promise of “longer life” offered by “light” cigarettes rests on

deception. As an RJR internal report had acknowledged three years earlier,
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“regardless of which cigarette the smoker chooses, in obtaining his daily nicotine
requirement he will receive about the same daily amount of ‘tar,”” so that the “low
tar, low nicotine” cigarette offered the smoker “zero advantage.” US29473_7-8.

As defendants have long understood, the absence of health benefits is, in
significant part, a consequence of nicotine addiction and the techniques of cigarette
design. The story of “light” cigarettes is thus intertwined with issues of nicotine
addiction and nicotine manipulation.

Defendants recognized from the outset that any attempt to create a
“healthier” cigarette would be cabined by the need to satisfy nicotine addiction. If
reducing tar meant reducing nicotine, the machinery of nicotine delivery might
sputter to a halt. Recognizing “that a reduction in nicotine delivery levels which
was no longer sufficient to sustain smokers’ addiction could devastate their
industry,” defendants “therefore set out to design commercial cigarettes that were
capable of delivering nicotine across a range of doses that would keep smokers
addicted.” FF1514 (citing Henningfield WD _54-56, 66; Farone WD 72, 86-89).

Defendants’ nicotine manipulation has relied on a variety of design features
that are crucial in facilitating smokers’ ability to control the manner of their
smoking to achieve their optimum nicotine intake. These features include filter

design, paper selection and perforation, and ventilation holes. FF1585 (citing
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Henningfield WD 46; Farone WD 42). Ventilation holes are small perforations
in cigarette paper that dilute mainstream cigarette smoke with air during inhalation.
Ibid. By covering the ventilation holes with their fingers or lips, smokers can
increase their intake of nicotine. FF2026.

Because smokers must maintain a requisite nicotine intake, they make use of
these design features when they smoke so-called “low tar and nicotine” cigarettes.
This phenomenon, known as “compensation,” effectively nullifies the purported
health advantages of “light” cigarettes. As the district court found, “in order to
obtain an amount of nicotine sufficient to satisfy their addiction, smokers of low
tar cigarettes modify their smoking behavior, or ‘compensate,’ for the reduced
nicotine yields by taking more frequent puffs, inhaling smoke more deeply,
holding smoke in their lungs longer, covering cigarette ventilation holes with
fingers or lips, and/or smoking more cigarettes.” FF2026.

As Dr. Farone testified, because “light” cigarettes “generally permit easy
compensation and employ levels of dilution that increase the mutagenicity of the
tar [they] are not any less hazardous than their full flavor versions.” FF2104
(quoting Farone_WD, 123-124). See also FF2104 (quoting Burns WD _30) (“1
have concluded that the changes in cigarettes that resulted in a lowering of the FTC

tar and nicotine yields over the past 50 years have not resulted in a reduction in the
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disease risks of smoking cigarettes for the smokers who use these cigarettes.”);
FF2104 (quoting Samet_ WD _18) (the use of lower tar and lower nicotine
cigarettes “has had no clear benefit on the health risks of active smoking”); FF2111
(citing US58700 9-10, 60) (conclusions of the National Cancer Institute in 2001);
FF2113 (citing US88621 25, 324, 901) (conclusions of the 2004 Surgeon
General’s Report).

“In short, ‘light and ultra-light cigarettes’ do not, in actuality, ‘reduce the
risks of smoking.”” FF2074 (quoting Benowitz_ WD _61).

Defendants’ scientists had long since reached this conclusion. Ina 1972
memorandum marked “RJR SECRET,” an RJR scientist explained that “for the
typical smoker nicotine satisfaction is the dominant desire, as opposed to flavor
and other satisfactions.” FF2201 (quoting US29473 3). Thus, given a so-called
“low tar and nicotine” cigarette, a smoker “will subconsciously adjust his puff
volume and frequency, and smoking frequency, so as to obtain and maintain his
per hour and per day requirement for nicotine (or, more likely, will change to a
brand delivering his desired per cigarette level of nicotine).” Ibid. (quoting
US29473 7). Accordingly, “regardless of which cigarette the smoker chooses, in
obtaining his daily nicotine requirement he will receive about the same daily

amount of ‘tar.”” Ibid.
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The 1972 RJR memorandum recognized that this process would eliminate
purported health benefits. It observed that if the “hazard of smoking is directly
related to the amount of ‘tar’ to which the smoker is exposed per day, and the
smoker bases his consumption on nicotine, then a present ‘low tar, low nicotine’
cigarette offers zero advantage to the smoker over a ‘regular’ filter cigarette, but
simply costs him more money and exposes him to substantially increased amounts
of allegedly harmful gas phase components in obtaining his desired daily amount

of nicotine.” Ibid. (quoting US29473 7-8) (emphasis added).®

® See also, e.g., FF2192 (quoting US20348 2-3) (1975 Philip Morris study
concluded that the smokers took “larger puffs” on Marlboro Lights than on
conventional Marlboro cigarettes and thus “did not achieve any reduction in smoke
intake by smoking a cigarette (Marlboro Lights) normally considered lower in
delivery”); FF2206 (quoting US21507 2) (minutes from 1974 B&W/BATCo
conference) (“[W Jhatever the characteristics of cigarettes as determined by
smoking machines, the smoker adjusts his pattern to deliver his own nicotine
requirements.”); FF2209 (quoting US53429 25) (1980 BATCo report bearing the
stamp “Brown & Williamson June 24, 1980 R&D Library”) (“On the basis of the
German studies, compensation would therefore be seen as a long-term tendency to
permanently adjust toward some preferred (or minimum) level [of nicotine].”);
FF2228 (quoting US20030_8) (1980 Lorillard memorandum) (“The evidence to
date clearly indicates that smokers titrate or regulate their intake of nicotine.”);
FF2225 (quoting US87916_9) (American) (1976 report prepared for American)
(explaining that focus group panelists reported having to “drag ... ‘real’ hard” on
Now and Carlton cigarettes “to get any satisfaction out of it”).
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2.  Deceptive Health Reassurances of
The “Light” Cigarette Campaign

Despite their internal knowledge, defendants have determinedly sought to
exploit the “opportunities [that] exist for filter and cigarette design which offer the
image of ‘health reassurance,’”” FF2560 (quoting US20268_6) (1976 BATCo
report), and smokers soon proved willing to “sacrifice taste for a ‘longer life.””

As a Philip Morris researcher explained in a 1988 memorandum, the
company’s goal was to introduce a “socially acceptable cigarette” that would “be a
welcomed alternative to quitting, and might attract new smokers who would not
otherwise choose to become product users.” FF2303 (quoting US38763 11). The
memorandum cautioned: “With the recent attrition rate of smokers, attaining
‘new’ smokers is no longer synonymous with capturing young smokers.” Ibid. A
1978 advertising brief for Lorillard declared, “we wish to try and develop
advertising for the Kent parent brands which clearly offers the smoker health
reassurance.” FF2603 (quoting US53620_6). B&W was similarly ambitious:
“KOOL must move into the health reassurance segment so that 45% of KOOL
business will be in the perceived product safety arena by 1982.” FF2516 (quoting

US54048 680559149). B&W acknowledged internally that “the appeal of the

brands competing in this segment [enriched flavor ultra low tar] is solely on the
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basis of implied health claims.” FF2538 (quoting US53746*_670156327) (1977
B&W marketing plan) (emphasis added).

Defendants’ marketing of their low tar/light brands has thus consistently
sought to provide “health reassurance.” For example, a 1990 advertisement for
RJIR’s “Now” cigarettes announced: “THE LOWEST IN TAR & NICOTINE. Try
Now. Surprisingly good taste.” FF2269 (quoting US22172 2070717432).
Another Now advertisement asked: “How can you get 67% less tar and nicotine
and still get real cigarette taste? NOW is how.” FF2269 (quoting
US22172 _2070717336).

In 1999, B&W began a promotional campaign emphasizing that Carlton
cigarettes were “Ultra Ultra Light,” including packaging statements that Carlton
delivered only “1 mg.” of tar. FF2525. B&W advertisements featured slogans
such as “Isn’t it time you started thinking about number one?”; “Carlton is the ‘1’
for you”; and “It’s the Least You Can Do.” FF2525-2528 (quoting
US9846_ADV0270782, US11362_ADV0450470, US9892 ADV0270925,
US10678 ADV0320013, US85018 1; US22030_20). Focus groups conducted for
B&W in 2000 understood the campaigns to convey that Carlton cigarettes were
“healthier” and “better for you.” FF2527- FF2528 (quoting US22031 10,

US22170_12-14, US22030 14). The campaign echoed American’s 1994
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advertisements for Carlton, which featured purported testimonials of smokers
claiming: “I switched to lowest tar.” FF2589 (quoting US9285_ADV0260346).
See also, e.g., FF2609 (quoting US21700) (1975 Lorillard advertisement)
(Racketeering Act #37); FF2495 (quoting US48350) (1976 RJR advertisement)
(Racketeering Act #38); FF2252 (quoting US21510) (1979 Philip Morris
advertisement) (Racketeering Act #48).

A 1987 National Health Interview Survey showed that 44% of current
smokers had, at some point, switched to low tar cigarettes to reduce their health
risk, and another national survey showed that 58% of ultra light smokers and 39%
of light smokers chose those cigarettes to reduce their health risks without having
to quit. Furthermore, 49% of ultra light smokers and 30% of light smokers did so
as a step toward quitting. FF2235 (citing Weinstein WD _53-54).

3. Deceptive Denials of Nicotine Manipulation

Defendants have denied and continue to deny that they manipulate nicotine
intake, a practice that, as discussed above, is central to the success of their “light”
brands. Appearing on “Face the Nation” in 1994, the Tobacco Institute’s Senior
Vice President of Public Affairs, stated: “The industry does take the position that

... not only do they not add nicotine, but they don’t manipulate nicotine. So
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Congress has been told formally by every cigarette manufacturer in the United
States that this claim is without foundation.” FF1743 (quoting US77012_164).
As of 2004, Philip Morris, which began using ammonia to enhance nicotine
impact in the 1950s, FF1617, continued to declare on its website: “[S]ome have
alleged that the Company uses specific ingredients to affect nicotine delivery to
smokers. That is simply not true.” US88058 1 (quoted in FF1751). As of 2004,
RIR’s website continued to state, as it had for many years, that RJR “do[es] not
add nicotine or any nicotinic compounds to any of our cigarettes, nor do we do
anything to enhance the effects of nicotine on the smoker.” FF1752 (quoting
US86942 1). As of 2004, B&W’s website stated: “Brown & Williamson does not
in any way control the level or nature of nicotine in cigarettes to induce people to
start smoking or to prevent people from quitting.” FF1753 (quoting US86656 1).

E. Targeting The Most Vulnerable:
Youth Marketing

Since the 1950s, defendants have marketed directly to youth because they
need to attract “replacement” smokers, and youth are the easiest and most
vulnerable target. As a 1972 RJR internal memorandum noted, “if a man has never
smoked by age 18, the odds are three-to-one he never will. By age 21, the odds are

twenty-to-one.” FF2636 (quoting US20641 2); see FF2636 (Philip Morris vice
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president “admitted that she was aware that over 80% of smokers start smoking
before they turn eighteen”); Op.1518-19 (more examples). Defendants have
consequently “spent enormous resources tracking the behaviors and preferences of
youth under twenty-one, and especially those under eighteen.” FF2717; FF2717-
3023.

Defendants’ targeting of youth is especially pernicious because the youth
population is particularly apt to believe defendants’ fraudulent messages about
smoking and health. As the district court found, “most youth, at a time when they
are deciding whether to start smoking, have a very inadequate understanding of the
medical consequences, physical pain, and emotional suffering which results from
smoking and the unlikelihood of their being able to quit smoking at some future
time.” FF2716 (citing Weinstein._ WD_66-69). Young people in particular “do not
adequately understand and appreciate the cumulative risk that smoking entails.”
FF2700 (citing Slovic WD_29-30). “[BJecause teenagers are focused on the
present rather than the future and lack an understanding of the addictive properties
of cigarettes, it is unlikely that the decisions by teenagers to initiate smoking are
influenced by concerns about future harmful consequences.” FF2701 (citing
Slovic_ WD _11-12); see FF2706-2715 (discussing surveys demonstrating that

youth smokers underestimate the risks and addictiveness of smoking). Moreover,
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“[t]he earlier a person starts smoking cigarettes, the more highly dependent they
will be as an adult, and the more difficult it will be for them to quit.” FF2705
(quoting Benowitz WD _40).

In short, as defendants understood from their own extensive research, “youth
were highly susceptible to marketing and advertising appeals, would underestimate
the health risks and effects of smoking, would overestimate their ability to stop
smoking, and were price sensitive.” FF3298. Accordingly, defendants have “used
their knowledge of young people to create highly sophisticated and appealing
marketing campaigns targeted to lure them into starting smoking and later
becoming nicotine addicts.” FF3298.

Despite defendants’ protestations to the contrary, FF3186-3302, the district
court found “overwhelming evidence” that defendants “intentionally exploit
adolescents’ vulnerability to imagery by creating advertising that utilizes the
themes of independence, adventurousness, sophistication, glamour, athleticism,
social inclusion, sexual attractiveness, thinness, popularity, rebelliousness, and
being ‘cool.”” FF2674; see also FF2647 (citing examples of youth-centered
brands). Today defendants continue to advance marketing campaigns that “are

clearly designed to target and entice youth.” Op.1522.
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Ironically, as the district court found, defendants have not merely denied that
they market to youth, but have even sought to convince the public that
advertisements are immaterial to the decision to take up smoking. When a 1994
Surgeon General Report reached a contrary conclusion, Philip Morris created
responsive message points: “No study has ever been able to draw the conclusion
that advertising can cause anyone — particularly kids — to smoke. All that cigarette
advertising does is help smokers select a brand; it does not encourage nonsmokers
or kids to smoke.” FF3251 (quoting US20511_1).

III. THE ORDER OF INJUNCTIVE RELIEF

The district court found that, absent injunctive relief, the manufacturer
defendants (other than Liggett) are likely to commit future RICO violations.
Op.1601-1620. The court emphasized that “[t]he evidence in this case clearly
establishes that Defendants have not ceased engaging in unlawful activity.”
Op.1603. The court found, for example, that “all Defendants continue to
fraudulently deny that they manipulate the nicotine delivery of their cigarettes in
order to create and sustain addiction,” that “all Defendants continue to market ‘low
tar’ cigarettes to consumers seeking to reduce their health risks or quit,” and that
“most Defendants continue to fraudulently deny the adverse health effects of

secondhand smoke which they recognize internally[.]” Ibid. The district court
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further rejected the contention that the Master Settlement Agreement (MSA)
prevents defendants from committing future RICO violations, Op.1609-1612, and
found that defendants’ ongoing conduct “continues to further the objectives of the
overarching scheme to defraud[.]” Op.1604.

The district court therefore granted injunctive relief pursuant to 18 U.S.C.
§ 1964(a) to prevent and restrain defendants from committing further violations of
the Act. The order bars defendants from committing further acts of racketeering
relating to the manufacturing, marketing, promotion, health consequences or sale
of cigarettes. Order 2. It bars defendants from reconstituting the form or function
of the Tobacco Institute, the Council for Tobacco Research, or the Center for
Indoor Air Research, id., and from making further false, misleading, or deceptive
statements that are disseminated to the United States public and that misrepresent
or suppress information concerning cigarettes, Order 3. The order also enjoins
defendants from using “health descriptors” such as “low tar,” “light,” or “mild” in
connection with their cigarette products. Id.

The district court also approved a series of information disclosure
requirements to prevent future deceptive conduct by defendants and to minimize
the effect of such conduct on the public. The order requires defendants to make

court-approved corrective statements in the media, on their websites, on cigarette
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packages onserts, and in retail point-of-sale displays. Order_4-9. It requires
defendants for fifteen years to maintain document depositories and internet-
accessible databases containing all documents and data produced during discovery
in this case and in future smoking-related litigation, subject to protections for
privileged and trade secret information. Order_10-16. Finally, the order requires
defendants to disclose to the government, on a periodic basis for ten years from the
date of the judgment, disaggregated data on defendants’ marketing of cigarettes,
subject to protective orders governing confidential information. Order_16-17.

The district court denied several of the government’s requests for relief. In
light of this Court’s interlocutory decision, the court concluded that it could not
grant disgorgement relief and, further, that this Court’s ruling foreclosed it from
ordering defendants to fund any form of public education or smoking cessation
program. Op.1644-1645. The court also held that it lacked the power to require a
monitoring scheme proposed by the government. Op.1647-1650.

On October 31, 2006, this Court granted defendants’ motion to stay the

injunction pending appeal.’

? On September 20, 2006, the district court granted the government’s motion
for reconsideration under Fed. R. Civ. P. 59(e), to correct a clerical error.
DNS5765. On March 16, 2007, the district court granted in part and denied in part
defendants’ Rule 59(e) motion. DN5800.
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SUMMARY OF ARGUMENT

Section One: Liability

In comprehensive findings of fact, the district court found “overwhelming
evidence” that defendants have maintained an ongoing illegal racketeering
enterprise and that each of the defendants has “participated in the conduct,
management, and operation of the Enterprise, in violation of 18 U.S.C. § 1962(c).”
Op.2, 1498. The court also found that defendants “both explicitly and implicitly
agreed to violate 18 U.S.C. § 1962(c),” and thus also violated RICO’s conspiracy
provision, 18 U.S.C. § 1962(d). Op.1596, 1587-1597. Based on voluminous
factual findings, the court concluded that each of the defendants participated in the
affairs of the enterprise by repeatedly making false and misleading statements on
matters material to consumers, acting with specific intent to defraud, in violation of
the mail and wire fraud statutes, 18 U.S.C. § 1341 and § 1343.

Defendants’ brief barely makes reference to the district court’s findings of
fact and makes no attempt to show that they are clearly erroneous. Instead,
defendants seek to frame various issues of law which, on inspection, depend on a
deeply flawed account of the record that cannot be squared with the findings that

they choose to ignore.
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L. Formation of an Enterprise by Corporations

The only pure issue of law advanced in defendants’ brief is the assertion that
an association of corporations cannot constitute a RICO enterprise. JD Br. 32-39.

This argument is foreclosed by United States v. Perholtz, 842 F.2d 343 (D.C. Cir.

1988) (per curiam), in which this Court — like the ten other courts of appeals to
consider the issue — held that corporations can form or be part of an association-in-
fact enterprise.

II. Purpose, Structure and Continuity of the Enterprise

Defendants make only the most cursory attempt to contest the district court’s
finding that their scheme has been characterized by the common purpose,
organization and continuity that are the hallmarks of a RICO enterprise.

Defendants urge that their “common purpose” has been no more than a
healthy desire to maximize profits. That is true only in the sense that all schemes
to obtain money or property by fraud can be characterized as profit-maximization.
As the court found, defendants formed and maintained their enterprise to deceive
American consumers about the two defining characteristics of their product: its
toxicity and its addictiveness. It is that purpose, not a generalized interest in

making money, that underlies the enterprise.
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Defendants’ contentions regarding the organization and continuing nature of
their enterprise are no more persuasive. Defendants’ scheme has been
characterized by a high degree of formal structure and a remarkable level of
continuity among key members of the cast. Their attempt to cast their conduct as
“parallel business conduct” similar to the competition between Coke and Pepsi,
JD Br. 124, reflects a disciplined disregard of the record.

Through the Tobacco Institute, the Council for Tobacco Research, the
Center for Indoor Air Research, and countless other jointly created entities,
defendants’ chief executives, general counsel, directors of research, and public
relations specialists have joined together to shape the industry’s public statements,
its response to regulators, and the direction of industry research. Defendants
announced their first joint entity, the Tobacco Industry Research Committee, in
their 1954 “Frank Statement to Cigarette Smokers,” and they have since created,
disbanded, and re-created a “network of interlocking organizations” (FF3861) to
facilitate their fraudulent purposes. For example, defendants created the
International Committee on Smoking Issues, which was succeeded first by the
International Tobacco Information Center, and then by the Tobacco

Documentation Centre — which continues to operate today. FF404-440. The

Tobacco Research Council became the Tobacco Advisory Council and is now the
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Tobacco Manﬁfacturers Association. FF403. The Indoor Society of the Built
Environment exists today as successor to Indoor Air International. FF3662.

These institutions have provided frequent, confidential fora for defendants to
coordinate, refine, and expand their scheme to defraud. They have also provided a
mechanism for enforcing discipline among defendants and policing their allegiance
to the common purposes of the enterprise.

III. Specific Intent, Materiality, and the Pattern of Racketeering Activity

As the district court found, defendants repeatedly made false and misleading
statements on matters material to consumers, acting with specific intent to defraud,
and each defendant furthered the scheme to defraud in violation of 18 U.S.C.

§ 1341 and § 1343.

Defendants pose as a controlling legal issue whether “a corporate defendant
can have specific intent to defraud even though no agent or employee of the
corporation had such intent.” JD Br. 1 (Question 1); JD Br. 23-32. But the district
court’s decision raises no such issue. The court did not suggest that the intent of
individuals was irrelevant to its inquiry. Defendants’ highest officers have been
directly involved in the enterprise throughout its history. Defendants do not
suggest that their officers were unaware of the company’s public statements. Nor

is there any basis for concluding that they were unaware of the company’s internal
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research. To the contrary, the record demonstrates that they were repeatedly
briefed on their research and its results. Based on its unchallenged findings of fact,
the court rejected defendants’ suggestion that their public statements were “simply
statements of opinion held in good faith,” Op.1502, finding that such claims
“strain[] credulity.” Op.1503.

Defendants’ insistence that their deceptions were not material to the
purchasing decisions of consumers (JD Br. 93-108) is without basis in the record
or common sense, and reflects a misunderstanding of the principles that govern
materiality.

As the district court further found, each defendant made repeated use of the
mails and wires to further the scheme to defraud — violations of the mail and wire
fraud statutes that formed a pattern of racketeering activity. Contrary to
defendants’ assertion (JD Br. 8), the district court did not restrict the government’s
proof to the 148 racketeering acts identified in the complaint and interrogatory
responses for all purposes. The order that defendants cite expressly held that
evidence of “uncharged, unlawful conduct” could be used to establish the
continuity and pattern of the racketeering activity, the existence of an enterprise or
conspiracy, defendants’ participation in the enterprise or conspiracy, and

defendants’ likelihood of future violations. DN2968 6-7, 10.
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IV. RICO Conspiracy

[n addition to substantive RICO violations, the district court properly found
a conspiracy to violate RICO in violation of 18 U.S.C. § 1962(d). The court
stressed that defendants “worked together continuously, in many different venues
and through many different entities, to disseminate their agreed upon deceptive
public position,” Op.1594, and advanced the goals of the enterprise “by concealing
or suppressing information and documents which may have been detrimental to the
interests of the members of the Enterprise.” Ibid.

In their terse response to this holding, defendants assert that there can be no
conspiracy because the court erred in finding substantive violations. JD Br. 127-
128. Both premises are incorrect. First, the court did not err in finding substantive
violations. Second, the Supreme Court held that there can be a RICO conspiracy

absent a substantive violation in Salinas v. United States, 522 U.S. 52, 65 (1997),

which defendants fail to cite.

V. Defendants’ Regulatory and Constitutional Defenses

Defendants argue at length that various facets of their enterprise were
authorized by law or protected by the First Amendment, JD Br. 65-119, arguments

that misconceive both the facts and governing law.
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Defendants urge, without basis, that their deceptions involving “light”
cigarettes cannot be the basis of liability because they were authorized by the
Federal Trade Commission. This argument is premised on their use of the
“Cambridge Filter Method” to test for tar and nicotine. In 1966, the FTC notified
the manufacturers that “a factual statement of tar and nicotine content (expressed in
milligrams)” based on tests conducted in accordance with the Cambridge Filter
Method would not be in violation of provisions of law administered by the FTC so
long as “no collateral representations (other than factual statement of tar and
nicotine contents of cigarettes offered for sale to the public) are made, expressly or
by implication, as to reduction or elimination of health hazards[.]” FF2048. This
and other statements leave no room for the assertion that the FTC authorized
defendants’ various descriptors and health assurances. Indeed, in joint comments
to the agency in 1998, defendants expressly acknowledged that the FTC has never
regulated the descriptors that defendants use in marketing “light” cigarettes.
Defendants’ claim of immunity is particularly extraordinary because they knew, on
the basis of their own undisclosed research, that the Cambridge Method did not
reflect the compensation mechanisms that smokers use when smoking “light”

cigarettes to obtain the desired nicotine dose.
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Defendants’ invocation of the First Amendﬁent is similarly baseless. Fraud
is not protected speech, and the government “may, and does, punish fraud
directly.” Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334, 357 (1995). To the
extent that defendants seek immunity for the stream of press releases, booklets,
television appearances and advertisements aimed at the general public, their
argument merely repeats the claim that the statements were not fraudulent and fails
for the same reason that their statutory objections fail.

To the extent that defendants seek immunity for their false statements to
federal regulators, “neither the Noerr-Pennington doctrine nor the First
Amendment more generally protects petitions predicated on fraud or deliberate

misrepresentation.” Edmondson & Gallagher v. Alban Towers Tenants Ass’n, 48

F.3d 1260, 1267 (D.C. Cir. 1995) (citing Whelan v. Abell, 48 F.3d 1247 (D.C. Cir.

1995)). In any event, the evidence of defendants’ RICO violations is
overwhelming even if defendants’ efforts to mislead federal regulators are not

considered.

VI.  Altria and BATCo

The separate attempts by Altria and BATCo to escape RICO liability are
based on misunderstandings of the district court’s holdings. The court did not find

Altria liable on a “veil piercing” theory, and it did not base BATCo’s liability on
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foreign conduct without domestic effects. The court found that Altria and BATCo
have actively participated in the management and operation of the enterprise, and
that each committed multiple racketeering acts to advance the collective scheme to
defraud American consumers. The findings and evidence thus establish
substantive and conspiracy offenses by both defendants.

VII. Propriety Of Equitable Relief To Address Future Violations

The district court found that “[t]he evidence in this case clearly establishes
that Defendants have not ceased engaging in unlawful activity,” and that “[t]here is
a reasonable likelihood that Defendants’ RICO violations will continue in most of
the areas in which they have committed violations in the past.” Op.1603, Op.1605.
Nevertheless, defendants urge that the court could not properly have found a
reasonable likelihood of future violations, emphasizing provisions of the Master
Settlement Agreement that resolved state-law litigation brought by state attorneys
general. JD Br. 39-61.

These contentions are wrong as a matter of law and fact. The federal
government has no power to enforce the MSA, and the agreement specifically bars
states from punishing violations occurring outside their respective borders. MSA §
VII(b), (c)(1). At best, therefore, the MSA provides a balkanized framework for

the piecemeal prosecution of individual violations by individual defendants.
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Congress enacted RICO precisely because it determined that such an approach
provides inadequate tools to address the nationwide conduct of a racketeering
enterprise. In addition, important provisions of the MSA are now expiring or will
soon expire.

Moreover, notwithstanding claims that they have changed their ways,
defendants have demonstrably violated the MSA — including by explicitly plotting
to reconstitute the Center for Indoor Air Research, an organization that the
agreement required them to dismantle — and have continued their campaign of
misrepresentations about the toxicity and addictiveness of cigarettes
notwithstanding the MSA’s provisions.

Section Two: Remedies

Having found that “Defendants have not ceased engaging in unlawful
activity,” and a “reasonable likelihood that Defendants’ RICO violations will
continue in most of the areas in which they have committed violations in the past,”
the district court entered limited equitable relief to restrain defendants’ ongoing
enterprise and to prevent future RICO violations.

The grant of relief in no sense constitutes an abuse of the court’s discretion.

The court ordered defendants to cease using descriptors such as “light” and “low

h

tar,” which have played an integral role in defendants’ misleading health
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assurances. It also ordered corrective communications in the same media that
defendants used in the execution of their fraud, including newspaper and television
advertisements and informational “onserts” provided with cigarette packages.
Given the magnitude of defendants’ fraud, these measures are extraordinarily
modest. Indeed, the district court believed that additional remedies would be
appropriate, but mistakenly concluded that they were foreclosed by this Court’s
2005 interlocutory decision on disgorgement.

1. Defendants’ Remedies Appeal

A.  Fair Notice

Defendants argue, without basis, that the injunction must be vacated for
“lack of fair notice.” JD Br. 134-137. As the district court explained in rejecting
the same argument, defendants had months to study the government’s proposals;
they fully briefed and litigated a 14-day remedies trial (including cross-
examination of live witnesses); and they filed voluminous post-trial arguments
challenging the government’s proposed remedies. Op.1626-1627.

B. Transparency Requirements

Defendants urge that the document disclosure and other transparency
requirements imposed by the court are improperly “duplicative of existing

disclosure obligations” under the MSA. JD Br. 136. The argument is wrong as a
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matter of law and fact. The existence of disclosure provisions in a settlement
agreement that is not enforceable by the United States does not preclude injunctive
relief under RICO. Moreover, as defendants do not dispute, the “existing
disclosure obligations” do not apply to all defendants, will begin to expire before
these appeals are resolved, and will expire completely by 2010.

C. “Health Assurance” Descriptors

Based on its extensive and unchallenged findings of fact, the district court
concluded that defendants had knowingly used of brand descriptors such as “light”
and “low tar” to provide misleading health assurances to smokers and prospective
customers, and accordingly enjoined defendants’ use of such descriptors. It is
difficult to understand how such targeted relief could conceivably constitute an
abuse of discretion. Indeed, defendants identify no legitimate purpose served by
their descriptors that might even arguably militate against the injunction.

D. Corrective Communications

The district court ordered defendants to make corrective statements about
smoking and health in newspapers, on television, in magazines, on cigarette pack
“onserts,” and on websites — the same vehicles of mass communication that
defendants have used to perpetrate the fraud. Op.1635. Contrary to defendants’

arguments (JD Br. 128-137), this requirement is both forward-looking and
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consistent with the First Amendment. Indeed, because fraud by its nature is
ongoing until corrected, this Court has twice upheld corrective statements as

remedies for fraudulent advertising. Warner-Lambert Co. v. ETC, 562 F.2d 749

(D.C. Cir. 1977); Novartis Corp. v. FTC, 223 F.3d 783 (D.C. Cir. 2000).

E. General Injunctive Provisions

In addition to these provisions, the court enjoined defendants from
“committing any act of racketeering, as defined in 18 U.S.C. § 1961(1), relating in
any way to the manufacturing, marketing, promotion, health consequences, or sale
of cigarettes in the United States,” Order_2, and from “making, or causing to be
made in any way, any material false, misleading, or deceptive statement or
representation, or engaging in any public relations or marketing endeavor that is
disseminated to the United States public and that misrepresents or suppresses
information concerning cigarettes.” Order 3.

Defendants urge that these requirements should be deemed invalid as a
“generalized injunction to obey the law,” JD Br. 137-139, divorcing the order from
its context. The court did not enjoin racketeering or fraudulent statements in the
abstract; it barred defendants from perpetuating their illegal conduct in the
manufacturing, promotion, or sale of cigarettes. The order thus closely tracks the

conduct found by the court to violate RICO, which expressly authorizes district

74



courts to “prohibit[] any person from engaging in the same type of endeavor as the
enterprise engaged in.” 18 U.S.C. § 1964(a). Defendants cannot seriously contend
that the district court’s detailed opinion leaves them without guidance in
interpreting the injunction.

F. Foreign Conduct and Subsidiaries

Defendants object that the district court made the injunction applicable to
their overseas subsidiaries and to overseas conduct with domestic effects in the
United States. JD Br. 90-93, 139-143. But as this Court has stressed, the

regulation of conduct abroad that causes harmful effects in the United States “is

not an extraterritorial assertion of jurisdiction.” Laker Airways L.td v. Sabena,

Belgian World Airlines, 731 F.2d 909, 923 (D.C. Cir. 1984) (emphasis in original).
The court’s factfindings document defendants’ practice of using international
organizations and projects to facilitate their scheme to defraud, and the court
plainly did not abuse its discretion in prohibiting defendants from colluding abroad
to defraud the American public.

II. The Government’s Cross-Appeal

A. Publiq Education and Smoking Cessation

The government urged that the limited relief afforded by the required

corrective statements should be supplemented by requiring defendants to fund
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public education and smoking-cessation programs. The district court agreed that
these proposed remedies would “unquestionably serve the public interest.”
Op.1645, 1651. As the court recognized, the educational program, like the
corrective statements, would curb defendants’ ongoing misrepresentations.
Op.1651. The court likewise recognized that a smoking cessation program would
undermine defendants’ continued ability to profit from nicotine addiction resulting
from defendants’ fraudulent conduct both before and after entry of the injunction.
Op.1644-1645.

The court mistakenly believed, however, that it was precluded from
considering this relief by this Court’s 2005 interlocutory decision on disgorgement.
Order #886 (DN4906); Op.1645, Op.1651. That decision did not curtail the
court’s equitable authority in this manner. This Court held that disgorgement is
not available because it is a “backward looking” remedy that is “duplicative” of
RICO’s damages and forfeiture provisions. 396 F.3d at 1198, 1201. The
education and smoking cessation remedies cannot plausibly be thought to duplicate
those provisions, and can only be predicated on the court’s equitable authority.

~ Nor are there other reasons to conclude that Congress precluded

consideration of such remedies as a matter of law. Even if defendants were to

cease using fraudulent descriptors immediately, defendants’ future advertising will
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not operate in isolation from decades of misleading assurances. In the absence of
effective public education, future advertisements will build upon the past
deceptions to ensnare future customers. In such circumstances, “advertising
which fails to rebut the prior claims ... inevitably builds upon those claims” and

“continues the deception, albeit implicitly rather than explicitly.” Warner-Lambert

Co.v. FTC, 562 F.2d 749, 769 (D.C. Cir. 1977).

Moreover, an educational campaign is uniquely appropriate to address the
“open question” strategy that defendants have employed so effectively for so long.
An educational campaign would finally provide consumers with the disinterested
scientific knowledge about health risks and addiction that defendants promised and
failed to provide.

The proposed smoking cessation remedy is integrally linked to the
education remedy. It would give smokers the key to the chemical handcuffs of
nicotine addiction and preclude future profits resulting from defendants’ past and
ongoing misrepresentations. The nicotine dependence that defendants have
cultivated is not merely a consequence of defendants’ past misdeeds; it is an
ongoing harm, and a virtual guarantee of future racketeering profits. RICO does
not preclude the district court from considering whether and how to order this

forward-looking remedy. And at a minimum, the Court’s disgorgement ruling
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plainly does not foreclose the narrower smoker cessation program proposed by the
government after the district court instructed the government to revise its remedies.

B.  Monitoring

The use of court-appointed monitors is commonplace in RICO cases and is
incontestably a forward-looking remedy designed to prevent and restrain future
violations. The district court concluded that it could not appoint a monitor,
focusing on concerns it identified with respect to one plan proposed by the
government. Assuming that the court did not abuse its discretion in concluding
that plan was outside its authority, it should nevertheless consider the extent to
which alternative monitoring schemes may be essential to supervise defendants’
future conduct and ensure compliance with the injunction.

STANDARD OF REVIEW

The district court’s findings of fact, “‘whether based on oral or documentary
evidence, shall not be set aside unless clearly erroneous, and due regard shall be
given to the opportunity of the trial court to judge of the credibility of the

witnesses.”” SEC v. Washington Investment Network, 475 F.3d 392, 399 (D.C.

Cir. 2007) (fraud case) (quoting Fed. R. Civ. P. 52(a)). “To satisfy this standard

the district court’s findings need only be plausible.” [bid.
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Contrary to defendants’ assertions (JD Br. 20-22), the “clearly erroneous”
standard applies to findings of deceptive advertising even when First Amendment

challenges are raised, Novartis Corp. v. FTC, 223 F.3d 783, 787 n.4 (D.C. Cir.

2000), and “even when the trial judge adopts proposed findings of fact verbatim.”

Anderson v. City of Bessemer City, 470 U.S. 564, 572 (1985).

Conclusions of law are subject to de novo review. Washington Investment,
475 F.3d at 399. The decision to issue an injunction is reviewed for abuse of
discretion. Id. at 399, 407.

The standard of proof in civil RICO actions is preponderance of the

evidence. Sedima, SPRL v. Imrex Co., 473 U.S. 479, 491 (1985); United States v.

Local 560, Int’l Bhd. of Teamsters, 780 F.2d 267, 279 n.12 (3d Cir. 1990)

(collecting cases). Although defendants dispute this point (JD Br. 22), the dispute
is immaterial, as the district court found that “[t]he Government’s evidence is
sufficient to satisfy both a preponderance of the evidence standard and a clear and

convincing evidence standard.” Op.1564-1566 & n.33.
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ARGUMENT

SECTION ONE: LIABILITY

I. CORPORATIONS CAN FORM OR BE PART OF
A RICO ENTERPRISE

A. RICO “broadly defines ‘enterprise’ in § 1961(4) to ‘includ[e] any
individual, partnership, corporation, association, or other legal entity, and any
union or group of individuals associated in fact although not a legal entity.””

National Organization for Women v. Scheidler, 510 U.S. 249, 257 (1994) (quoting

18 U.S.C. § 1961(4)). Defendants urge that, as a matter of law, a syndicate of
corporations cannot constitute a RICO enterprise regardless of organization,
continuity, and purpose. JD Br. 32-39. Because § 1961(4) does not specifically
reference a de facto association of corporations, they urge, such an association-in-
fact cannot be an enterprise.

Their argument is foreclosed by this Court’s decision in United States v.
Perholtz, 842 F.2d 343 (D.C. Cir. 1988) (per curiam), which — like the ten other
courts of appeals to consider the issue — rejected the contention that § 1961(4)
provides an exhaustive list and held that corporations can form or be part of an

association-in-fact enterprise.
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In Perholtz, this Court reviewed an indictment that “charged an
association-in-fact composed of individuals, corporations, and partnerships,” 842
F.2d at 352, and rejected the contention that the indictment was fatally flawed
because it charged a type of association-in-fact not expressly described in
§ 1964(1). The Court explained: “The statute defines ‘enterprise’ as including the
various entities specified; the list is not meant to be exhaustive.” 842 F.2d at 353.

As the Court noted, “‘[t]here is no restriction upon the associations

embraced by the definition.”” Ibid. (quoting United States v. Turkette, 452 U.S.

576, 580 (1981)). “On the contrary, Congress has instructed [the courts] to
construe RICO ‘liberally ... to effectuate its remedial purposes.”” Ibid. (quoting
Pub. L. No. 91-452, § 904(a), 84 Stat. 922, 947, and citing Turkette, 452 U.S. at

587, and Sedima, SPRL v. Imrex Co., 473 U.S. 479, 497-98 (1985)). This Court

stressed that the “restrictive interpretation of the definition of enterprise would
contravene this principle of statutory construction.” Ibid.

The Court further explained that the “exhaustive” reading of § 1961(4)
“would lead to the bizarre result that only criminals who failed to form corporate

shells to aid their illicit schemes could be reached by RICO.” Ibid. The Court

concluded that “[t]his interpretation hardly accords with Congress’ remedial
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purposes: to design RICO as a weapon against the sophisticated racketeer as well
as (and perhaps more than) the artless.” Ibid.
Accordingly, this Court “follow[ed] those courts that have held that

individuals, corporations, and other entities may constitute an association-in-fact.”

Ibid. (citing United States v. Thevis, 665 F.2d 616, 625-26 (5th Cir. Unit B 1982);

United States v. Navarro-Ordas, 770 F.2d 959, 969 n. 19 (11th Cir. 1985);

McCullough v. Suter, 757 F.2d 142, 143-44 (7th Cir. 1985); United States v.

Aimone, 715 F.2d 822, 828 (3d Cir. 1983); Bunker Ramo Corp. v. United Business

Forms, Inc., 713 F.2d 1272, 1285 (7th Cir. 1983); United States v. Huber, 603 F.2d

387, 394 (2d Cir. 1979)).

In the nearly two decades since Perholtz issued, the courts of appeals have

continued to hold uniformly that “legal entities can form or be part of an

association-in-fact RICO enterprise.” United States v. London, 66 F.3d 1227,

1243-44 (1st Cir. 19995) (noting that “the Perholtz panel explained why rather

well”); accord United States v. Blinder, 10 F.3d 1468, 1473 (9th Cir. 1993) (“a

group or union consisting solely of corporations or other legal entities can

constitute an ‘associated in fact’ enterprise”); United States v. Masters, 924 F.2d

1362, 1366 (7th Cir. 1991) (the argument that an association-in-fact may consist

only of individuals “has repeatedly and we think correctly been rejected”)
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(following Perholtz); Atlas Pile Driving Co. v. DiCon Financial Co., 886 F.2d 986,

995 & n.7 (8th Cir. 1989) (“We now join other circuits in holding that
corporations may be considered associations in fact for purposes of RICO”)
(following Perholtz)."

Against the backdrop of this uniform judicial construction of the statute,
Congress has amended other provisions of § 1961 — repeatedly expanding the list
of predicate offenses in § 1961(1) — but has left § 1961(4) untouched. See, e.g.,
Pub. L. No. 101-73, § 968 (1989) (adding bank fraud); Pub. L. No. 104-153, § 3
(1996) (adding criminal infringement of copyright and trafficking in counterfeit
labels for computer programs, movies, and music); Pub. L. No. 108-458, § 6802(e)
(2004) (adding offenses relating to biological, chemical and nuclear weapons).

B. Defendants now urge this Court to reject its own precedent, which
reflects the uniform views of the courts of appeals, and hold that § 1961(4)

provides the “exhaustive” list of associations that may constitute a RICO

enterprise. JD Br. 34.

' See also, e.g., Securitron Magnalock Corp. v. Schnabolk, 65 F.3d 256,
262-64 (2nd Cir. 1995); United States v. Najjar, 300 F.3d 466, 484-85 (4th Cir.
2002); United States v. Thevis, 665 F.2d 616, 625-26 (5th Cir. 1982) ; Ocean
Energy II, Inc. v. Alexander & Alexander, Inc., 868 F.2d 740, 749 (5th Cir. 1989);
United States v. Masters, 924 F.2d 1362, 1366 (7th Cir. 1991); United States v.
Feldman, 853 F.2d 648, 656-57 (9th Cir. 1988); United States v. Goldin Industries,
Inc., 219 F.3d 1271, 1275-76 & n.6 (11th Cir. 2000).
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For support, defendants advance policy arguments repeatedly rejected by the
Supreme Court. They urge, for example, that Congress was concerned with
traditional “organized crime,” which, they contend, “acts through loose
associations of individuals rather than the corporate form.” JD Br. 36. But as the

119

Supreme Court has stressed, while the “‘occasion for Congress’ action was the

perceived need to combat organized crime,’” “‘Congress for cogent reasons chose

to enact a more general statute, one which, although it had organized crime as its

b2l

focus, was not limited in application to organized crime.’” National Organization

for Women v. Scheidler, 510 U.S. at 260 (quoting H.J. Inc. v. Northwestern Bell

Telephone Co., 492 U.S. 229, 248 (1989)).

“Congress’ approach in RICO can be contrasted with its decision to enact
explicit limitations to organized crime in other statutes,” H.J. Inc., 492 U.S. at 245,
and the statute’s history “shows that Congress knew what it was doing when it
adopted commodious language capable of extending beyond organized crime.” Id.
at 246. “Opponents criticized” the Organized Crime Control Act of 1970,
(OCCA), of which RICO is Title IX, “precisely because it failed to limit the
statute’s reach to organized crime.” Ibid. “In response, the statute’s sponsors
made evident that the omission of this limit was no accident, but a reflection of

OCCA’s intended breadth.” Ibid. As the Supreme Court has cautioned, the fact
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that RICO “is used against respected businesses allegedly engaged in a pattern of
specifically identified criminal conduct is hardly a sufficient reason for assuming
that the provision is being misconstrued.” Sedima, 473 U.S. at 499. “[T}he fact
that RICO has been applied in situations not expressly anticipated by Congress
does not demonstrate ambiguity. It demonstrates breadth.” Ibid. (quotation marks
and citation omitted)."!

Defendants’ reliance on the oral argument transcript in Mohawk Industries,

Inc. v. Williams, No. 05-465 (S. Ct.), underscores the absence of authority for their

position. Oral argument questions cannot provide a basis for overruling precedent,
and the Supreme Court’s disposition in Mohawk hardly makes defendants’ reliance
on the colloquy less anomalous. The Mohawk petitioner sought to raise in its
merits brief the question whether corporations may be members of an association-
in-fact enterprise, even though it had not raised the issue in the lower courts or in
the petition for a writ of certiorari. As Justice Scalia observed at argument, the

Supreme Court would have been “unlikely to accept cert” on that issue even if it

' See also Turkette, 452 U.S. at 585 (“There is no inconsistency or anomaly
in recognizing that § 1962 applies to both legitimate and illegitimate enterprises.”);
Cedric Kushner Promotions, [.td. v. King, 533 U.S. 158, 164-65 (2001) (“RICO
both protects a legitimate ‘enterprise’ from those who would use unlawful acts to
victimize it ... and also protects the public from those who would unlawfully use an
‘enterprise’ (whether legitimate or illegitimate) as a ‘vehicle’ through which
‘unlawful ... activity is committed.””’) (quoting Scheidler, 510 U.S. at 259).
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had been raised, given the unanimous holdings of the courts of appeals. Tr. 6. The
Court then dismissed the writ as improvidently granted. See 126 S. Ct. 2016
(2006). More recently, the Court denied a petition for certiorari that expressly

presented the question. Microsoft Corp. v. Odom,  S. Ct. _, 2007 WL 2982493

(2007).12

Defendants’ reliance on Cedric Kushner Promotions, L.td. v. King, 533 U.S.
158 (2001), is similarly wide of the mark. King held that a person is legally
“distinct” from a corporate “enterprise” even if he is the president and sole
shareholder of the corporation. Id. at 160. Whether an individual is distinct from
the corporation he controls was not at issue in Perholtz, where the indictment
“charged an association-in-fact composed of individuals, corporations, and
partnerships.” 842 F.2d at 352. The “distinctiveness” issue does not turn on the

same analysis.

C. Alternatively, defendants urge the Court to “limit Perholtz to its facts[.]”

JD Br. 38. They accept that in Perholtz the “individual defendants joined with

each other and formed the corporations to further their common objectives,” 842

2 Defendants miss the point of Perholtz when they note that the
government’s amicus brief in Mohawk “conceded that a corporation is not an
‘individual’ within the meaning of § 1961(4).” JD Br. 33. Perholtz held that the
list of entities in section 1961(4) “is not meant to be exhaustive.” 842 F.2d at 353.
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F.3d at 354, but they insist that a different result should be reached if the enterprise
is composed solely of corporations rather than individuals and corporations.
JD Br. 38.

The fallback does not advance defendants’ position, since the enterprise here
included individuals as well as corporations (which cannot conspire except through
individual agents). As discussed below, the enterprise was orchestrated by
defendants’ high level officers, and the cast of individual actors has demonstrated
remarkable continuity. See, e.g., FF4078 (discussing tenure of Philip Morris

executives); FF4080 (Lorillard); FF4081 (BATCo); FF4082 (RJR)."? Although the

1> See also DN5674_6 n.3; DN3571 Tables 1, 2 (discussing the tenure of
various individuals including Sheldon Sommers, CTR Research Director and SAB
Member, 22 years; Harmon McAllister, CTR Research Director and SAB member,
21 years; Lorraine Pollice, CTR Corporate Secretary and Treasurer, 29 years,
Brennan Dawson, TI Vice President of Public Relations, 11 years and current RJ
Reynolds American Senior VP of Government Relations (with B&W prior to
merger), 8 years, for a total combined employment of 19 years; Walker Merryman,
TI Public Spokesperson, 22 years; Anne Duffin, TI Public Spokesperson, 21 years;
Joseph Cullman, Philip Morris President, 31 years; Thomas Osdene, Philip Morris
Director and Vice President of Research, 28 years; Wayne Juchatz, Senior VP and
General Counsel, RJ Reynolds Tobacco Co, 14 years; Thomas Sandefur, Chairman
and CEO, B&W, 32 years; J. Kendrick Wells, B&W in-house counsel, 29 years;
Alexander Spears, Lorillard CEO, 40 years; Sharon Blackie Boyse, various
positions including Director of Scientific Issues and Head of Strategic Research at
BATCo and B&W, 14 years; and Steven Parrish, Shook, Hardy & Bacon, 15 years,
Current Senior VP of Corporate Affairs for Altria, 15 years).
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individuals are not named as defendants in this lawsuit, that has no bearing on
whether individuals participated in the RICO enterprise.

In any event, defendants’ fallback position is merely an invitation to
overrule precedent in less obvious fashion. The issue before the Court in Perholtz
was whether the introductory term “includes” in § 1961(4) signals an exhaustive
list. The Court held that it does not. That analysis does not support a distinction
between enterprises that consist of corporations and those that also include
individuals. No court has recognized such a distinction, and, as noted above,
Perholtz relied on decisions holding that a “group of corporations may constitute

[an] association-in-fact,” 842 F.2d at 353, a holding reached in subsequent cases as

well. See, e.g., Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1165-66 (3d

Cir. 1989); River City Markets, Inc. v. Fleming Foods West, Inc., 960 F.2d 1458,

1459, 1461 (9th Cir. 1992) (six corporations); Dana Corp. v. Blue Cross & Blue

Shield Mut. of Northern Ohio, 900 F.2d 882, 887 (6th Cir. 1990) (group of

corporations); Atlas Pile Driving Co. v. DiCon Financial Co., 886 F.2d at 986, 995

& n.7 (8th Cir. 1989) (five corporations); United States v. Vogt, 910 F.2d 1184,

1193-94 (4th Cir. 1990) (five corporations).
As this Court stressed, RICO was designed to be “a weapon against the

sophisticated racketeer as well as (and perhaps more than) the artless,” Perholtz,
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842 F.2d at 353, and defendants here have benefitted from the most sophisticated
advice — including advice that helped to determine their organizational form. As
Hill & Knowlton observed at the enterprise’s inception in 1953, the tobacco
manufacturers elected,