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CERTIFICATEASTO PARTIES RULINGS. AND RELATED CASES

A. Parties, Intervenors,and Amici
1.  Digrict Court

Thefollowing isalist of parties, intervenors, and amici that appeared before
the district court.

Parties: Plaintiff, the United Statesof America; defendants, Philip Morris
USA Inc., Altria Group, Inc., R.J. Reynolds Tobacco Company, Brown &
Williamson Tobacco Corp.,' Lorillard Tobacco Company, British American
Tobacco (Investments) Ltd., The Council for Tobacco Research-U.SA., Inc., The
Tobacco Institute, Inc., and Liggett Group, Inc.

Intervenors. Tobacco-FreeKids Action Fund, American Cancer Society,
American Heart Association, American Lung Association, Americans for
Nonsmokers Rights, National African American Tobacco Prevention Network,
Elan Corporation, PLC, GlaxosmithklineConsumer Healthcare, L.P., Impax
L aboratories, Inc., Pfizer, Inc., Pharmacia Corporation, Smithkline Beecham Corp.

Amici: Citizens Commissionto Protect the Truth, Regentsof the

University of California, Tobacco Control Lega Consortium, Essential Action, .

" EffectiveJuly 30,2004, Brown & Williamson Tobacco Corporation's cigarette
and tobacco business was merged with R.J. Reynolds Tobacco Company.
Contemporaneously, Brown & Williamson Tobacco Corporation changed its name
to Brown & Williamson Holdings, Inc., and ceased manufacturing, researching,
selling, or marketing cigarettes.




City and County of San Francisco, Asian-Pacific Islander American Health Forum,
San Francisco African American Tobacco Free Project, Black Network in
Children's Emotional Health, Arkansas, Connecticut, Hawaii, |daho, lowa,
Kentucky, Louisiana, Maryland, Massachusetts, Nevada, New Jersey, New
Mexico, New Y ork, Ohio, Oklahoma, Oregon, Tennessee, Vermont, \Washington,
Wisconsin, Wyoming, District of Columbia.

2. Court of Appeals

Parties. Appellantslcrossappellees, Philip MorrisUSA Inc., Altria Group,
Inc., R.J. Reynolds Tobacco Company, Brown & Williamson Holdings, Inc.,
Lorillard Tobacco Company, British American Tobacco (Investments) Ltd., The
Council for Tobacco Research-U.S.A., Inc., and The Tobacco I nstitute, Inc.;
Appellee/cross appellant, United States of America;

I ntervenors: Tobacco-FreeKidsAction Fund, American Cancer Society,
American Heart Association, American Lung Association, Americansfor
Nonsmokers Rights, and National African American Tobacco Prevention
Network.

Amici Granted Leave: Chamber of Commerceof the United States of
America, Washington Legal Foundation, National Association of Manufacturers,

and National Association of ConvenienceStores.



B. RulingsUnder Review

Therulingsunder review include: the Judgment below, Final Opinion,
United States v. Philip Morrisnc., 449 F. Supp. 2d 1 (D.D.C. 2001), and Order #
1015 (*"Find Judgment and Remedial Order™), entered by Judge Kessler in this
action on August 17,2006, as altered or amended on September 8,2006 and by the
Memorandum Opinion and Order # 1021, entered in this action on September 20,
2006, and Memorandum Opinion and Order # 1028, entered in this action on
March 16,2007, United Statesv. PhilipMorris, 477 F. Supp. 2d 191 (D.D.C.
2007); the Memorandum Opinion and Order # 1028; and any and al antecedent
and ancillary orders, including any and al interlocutory judgments, decrees,
decisions, rulings, and opinionsthat merged into and became part of the Judgment,
that shaped the Judgment, that are related to the Judgment, and upon which the
Judgment is based.

C. Related Cases

The case under review was previously before this Court in the following
appeals and/or petitions:

. USA, et al. v. PhilipMorrisinc., et a.,
Court of Appeals Docket No. 01-5244

USA v. Philip Morrisinc., et d.,
Court of Appeals Docket No. 02-5201



USA v. British American Tobacco, et d.,
Court of AppealsDocket No. 04-5207

USA v. British American Tobacco, €t dl .,
Court of AppealsDocket No. 04-5208

USA v. PhilipMorrisUSA, et al .,
Court of AppeasDocket No. 04-5252

- USA v. PhilipMorrisUSA, et d.,
Court of Appeals Docket No. 04-5358

USA v. PhilipMorrisUSA, et d.,
Court of AppealsDocket No. 05-5129



CORPORATE DISCLOSURE STATEMENTS

Pursuant to Fed. R. App. P. 26.1(a), defendants-appel lantshereby make the
following disclosures:

Philip Morris USA Inc. isawholly owned subsidiary of Altria Group, Inc.
AltriaGroup, Inc., istheonly publicly held company that owns 10% or more of
Philip MorrisUSA Inc.’s stock.

Altria Group, Inc. isapublicly held company. No publicly held company
owns 10% or more of AltriaGroup, Inc.’s stock.

R.J. Reynolds Tobacco Company, a North Carolinacorporation, isthe
successor by merger to R.J. Reynolds Tobacco Company, a New Jersey
corporation. Theexisting R J. Reynolds Tobacco Company isawholly owned,
indirect subsidiary of ReynoldsAmerican Inc., a publicly held corporation. Brown
& Williamson Tobacco Corporation (now known as Brown & Williamson
Holdings, Inc.) holds morethan 10% of the stock of Reynolds American Inc.

Effective July 30,2004, a transaction was completed whereby R J. Reynolds
Tobacco Company became the successor in interest to Brown & Williamson
Tobacco Corporation's U.S. tobacco business. Effective August 2,2004, Brown &
Williamson Tobacco Corporation, a Delaware corporation, changed its nameto

Brown & Williamson Holdings, Inc. Brown & WilliamsonHoldings, Inc. isan
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indirect, wholly owned subsidiary of British American Tobacco, p.l.c., a publicly
traded corporation.

Lorillard Tobacco Company iswholly owned by Lorillard, Inc., whichis
wholly owned by Loews Corporation. Sharesof Loews Corporationare publicly
traded. Other subsidiariesof Loews Corporation that are not wholly owned by
L oews Corporation but have some publicly-held securitiesare CNA Financial
Corporation and Diamond OffshoreDrilling, Inc. In addition, Loews Corporation
indirectly owns100% of the genera partner of Boardwalk Pipeline Partners, LP,
whose subsidiaries, Boardwalk Pipelines, LP and Texas Gas Transmission, L.L.C,,
have issued publicly-owned bonds. Loews Corporation has also issued Carolina
Group stock, a publicly traded tracking stock.

BATCo disclosesthe following parent companiesand publicly held
companiesthat have a ten percent or greater ownership interest in BATCo:

o British American Tobaccop.l.c.,

J British American Tobacco (1998) Limited,

. B.A.T. Industriesp.l.c.,

o British-American Tobacco (Holdings) Limited.

The Council for Tobacco Research-U.S.A.,Inc. isanot-for-profit New Y ork

corporation that provided research funding to scientistsat universities, hospitals
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and other research ingtitutions. Appdlant CTR stopped funding researchin 1998.
It was dissolved under New Y ork law in November 1998, and sincethat time has
been windingup its affairs pursuant to a plan of dissolution that has been approved
by aNew Y ork Statecourt.

TheTobacco Ingtitute, Inc. isadissolved not-for-profit corporation under
New York law. Duringitsexistence, The Tobacco Institute, Inc. did not issue
stock and hed no parent corporation. In addition, sinceitsdissolution, The
Tobacco Ingtitute, Inc. has not issued stock and has had no parent corporation.

STATEMENT REGARDING ORAL ARGUMENT

Defendants-appellantsrespectfully request oral argument.
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JURISDICTIONAL STATEMENT

The district court had subject-matter jurisdiction under 28 U.S.C. §§ 1331,
1345, and 2201, over clams against al defendants except BATCo, seeBrief for
Defendant-A ppellant-Cross-A ppelleeBritish American Tobacco (Investments)
Limited. ThisCourt hasjurisdiction under 28 U.S.C. §§ 1291 and 1292(a) over
defendants timely filed appeals.

PERTINENT STATUTES

Excerptsfrom RICO, 18 U.S.C. §§ 1961, 1962, and 1964; the mail and wire
fraud statutes, 18 U.S.C. §§ 1341 and 1343; and the Labeling Act, 15 U.S.C.
§ 1334, areattached.

STATEMENT OF THE ISSUES

Defendants-appellantspresent four setsof issuesfor review. Thefirst set
raisesfour overarching lega issues:

1.  Whether thedistrict court erred by holding that, under the mail and
wirefraud statutes, a corporate defendant can have specific intent to defraud even
though no agent or employeeof the corporation had such intent.

2.  Whether thedistrict court erred by ignoring the plain language of
RICO in holding that associated-in-fact corporations may constitutean "' enterprise’

under 18 U.S.C. § 1961(4).



3. Whether thedistrict court erred by ruling that thereisa reasonable
likelihood that each defendant will commit future RICO violationsin light of,
among other things, legal restrictionsalready imposed by settlementswith the
States barring such conduct.

4, Whether the district court erred by imposing remedies without
specifically identifyingwhich alleged schemesor racketeering acts violated RICO.

The second set of issues challengesthe specific schemes aleged by the
government:

1. Whether thedistrict court erred by holding that defendants committed
fraud in using low tar descriptorsthat were authorized by the FTC and protected by
the First Amendment and in enjoining the use of low tar descriptorsin foreign
nations.

2. Whether thedistrict court erred by finding that statementsthat were
neither material nor intended to depriveanyoneof money or property could
constitute criminal mail or wire fraud.

3. Whetherthedistrict court erred by finding fraud and imposing
remedies relating to ETS and addiction wheredefendants' statements on those
Issues werelegitimateexpressions of opinion.

4.  Whether thedistrict court's application of the mail and wire fraud

statutes violated the First Amendment wherestatementswere designed either to
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petition government agencies or legidatorsfor relief or to present the industry's
views in ongoing public debates about tobacco.

Thethird set of issuesrelatesto the district court's application of RICO:

1.  Whether the district court erred by finding that defendantshad the
requisite purpose and structure to comprisea RICO enterprise and that defendants
conducted the affairs of an enterprisethrough the alleged predicate acts.

2.  Whether thedistrict court erred by finding that defendants violated 18
U.SC. § 1962(d) whereitsholdingthat defendantsviolated & 1962(c) must be
reversed.

Thefinal set of issuesrelatesto the district court's remedies:

1.  Whetherthedistrict court's order that defendantsissue “corrective
communications" exceedsthe court's jurisdictionunder 18 U.S.C. § 1964(a), and
violatesthe Labeling Act, the First Amendment, and due process and whether
other injunctive decrees viol ate due process.

2. Whether the district court's generalized injunctions against "'false
statements" and "' acts of racketeering™ are too vague to satisfy Federal Rule of
Civil Procedure65, the First Amendment, and due process.

3. Whether the district court erred in applyingitsinjunctionsto non-

party subsidiary corporations contrary to Federal Rule of Civil Procedure 65.



STATEMENTOFTHE CASE

A. TheFiling Of ThisLawsuit And Pre-Trial Proceedings

Thisaction isthe culmination of the federa government's decade-long
effortsto impose sweeping regulation on the tobacco industry. The fundamental
issueraised by thissuit iswhether, after repeatedly failing to achieveitsgods
through the regulatory and legidative processes, the government may exploit
RICO’s civil injunction provision, 18 U.SC. § 1964(a), to achievethrough
litigation what it failed to achieve politicaly.

Thislawsuit wasfiled the very day that the government closed acrimina
RICO investigation of the cigarette manufacturerswithout bringing chargesand
only after (1) the FDA sought unsuccessfully in 1996 to assert regulatory authority
over cigarettes, FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000),
and (2) Congressconsdered and rejected in 1998 detailed legidation that would
haveimposed many of the regulationsand restrictionssought by the FDA (and by
the government here).

Unableto achieveits regulatory goal s through proper channds, the
government filed thislawsuit, urging an unprecedented expanson of § 1964(a) to
convert RICO into a blunt instrument to impose sweeping regul atory requirements
upon alawful industry. The government allegesthat defendants -- virtualy the
entiredomestic cigaretteindustry -- engaged in afive-decades-longRICO
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" association-in-fact enterprise™ both to deceivethe public about (1) the health risks
of smoking, and (2) the nature of defendants' own marketing practices.
[DN_274_2} The government further allegesthat much of defendants
advertising, marketing, lobbying, and public relationsactivitiesover the past fifty
yearswere " predicateacts” of mail and wire fraud. [DN_274_82-89]. Under the
guise of "'preventingand restraining™ RICO violations pursuant to § 1964(a), the
government sought extensive remedies, designed both to fill perceived gapsin
legislation and regulation and to obtain disgorgement of ' profits™ in the amount of
$280 hillion. [DN_274_92]; [Op—13].

In United Statesv. Philip Morris Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005),
this Court held that § 1964(a) doesnot permit disgorgement and confers only
limited jurisdiction on the district court to order forward-looking remedies
designedto ' prevent and restrain® RUCO violations. This Court's decision thus
precluded any remediesin the absenceof findingsthat (1) defendantsviolated
RICO, (2) defendantswould likely violate RICO in the future, and (3) the remedy

would prevent or restrain thoselikely future RICO violations. Id.

? The government also originally sought damagesunder the Medical Care
Recovery Act, 42 U.SC. § 2651(a), and the Medicare Secondary Payer Act, 42
U.S.C. § 1395y(b)(2). [DN_274 49-73]. Thedistrict court dismissed those
claims. See United States v. Philip Morrisinc., 156 F. Supp. 2d 1, 7-8 (D.D.C.
2001); United Statesv. Philip Morrisine., 116 F. Supp. 2d 131,144-46 (D.D.C.
2000).



B. TheTrial
While defendants appeal on disgorgement was pending, the district court

proceeded to trial. Although § 1964(a) allowsonly forward-looking remediesto
address likely future violations, the government's evidence focused
overwhelmingly on conduct that occurred decadesago -- much of which concerned
people no longer employed by the companies(or even aive), trade organizations
that no longer exist, and scientificissuesthat defendants have not disputed for
years.

Wedo not attempt to summarizethe entire massivetrial record here, most of
whichisirrelevant to theissuesraised in thisappea. Specific facts are discussed
as needed throughout the brief. We briefly review below the government's
primary allegations.

The government argued that defendantsconstituted a RICO " association-in-
fact" enterprise, existing over the course of nearly half a century to operate
criminal racketeering schemes. The government aleged that defendants through
this enterprise engaged in seven schemesof fraud. The government elaborated on
each scheme in its opening statement:

° TheHedth Risksof Smoking and ETS. “[Dlefendants have

fraudulently denied that smoking and exposureto smoke causes cancer

and other seriousdiseasesin smokers and nonsmokersand have
fraudulently maintained that whether smoking or exposureto




secondhand smoke causes diseaseis an open question.™
[9/21/04 Tr._42].

) | ndependent Research. "' Defendantsfalsely stated that they would
sponsor independent disinterested researchinto the health effects of
smoking and communicate these resultsto the public.”

[9/21104-Tr -431.

o Addiction. “[D]efendants have fraudulently denied that smokingis
addictive and that nicotineisthe addictivedrug in cigarettesprimarily
responsiblefor that addiction." {9/21/04_Tr._43].

o Nicotine Manipulation. " Defendantshave fraudulently ... denied that
they manipulatenicotine.” [9/21/04_Tr._43].

o Low Tar Cigarettes. " Defendantshave fraudulently marketed filtered
and light or low tar cigarettesas |ess hazardousthan full flavored
cigarettes, despite having substantial evidencethat theselight
cigarettesare unlikely to beany lesshazardous." [9/21/04_Tr._44].

o Youth Marketing. " Defendants have marketed cigarettesto young
people, while fraudulently denying that they do.”" [9/21104—Tr._44].

Suppression of Information. "'[Dlefendants have suppressed evidence
of their misconduct to avoid disclosureof information that could
jeopardizetheir public relations positionsand litigation defenses.”
[9/21/04_Tr._45].

The government claimed that defendants conducted the enterprise over the
course of five decadesand identified 148 discrete Racketeering
Acts" -- individual mailingsor wiringsalleged to violate the fraud statutes.
[Op. _App.111); [DN_2697]; [DN_2698_1-2]. On theeveof trial, the government

sought to add 650 Racketeering Acts, but the district court regjected the addition as



untimely. [DN_2698]. Thegovernment's claim of "'racketeering activity,"
therefore, was limited to the original 148 dleged acts'

After thisCourt issued itsdisgorgernent decision during the tria, the district
court criticized this Court's opinion,4 but noted that this Court had delivered a
"body blow" to thegovernment's case. [DN_4906_2]. The court bifurcated the
presentation of evidenceredating to liability and remediesto providethe
govemment with roughly two additional monthsin the middleof trid to conférrﬁ
Its remedies scheme with the disgorgement decision. [DN_4906_5-6]. The court
also permitted the government to amend its expert reportson remedies.
[DN_4965].

After both sidespresented their liability-related evidence, the remedies
phaseof thetrial commenced on May 2,2005. Yet, it wasonly after thetrid
ended (including the remedies phase) that the government produced the"* find™ list

of remediesthat it was requesting. Defendants objected to the government's

3 Attached as Exhibit |, entitled “Disposition of Evidence Regarding Alleged
RICO Predicate Actsof Mail and Wire Fraud,” isachart that liststhe 148-alleged
RICO predicate acts.

* The court stated that it found itself “in the peculiar and extremely uncomfortable
position of interpreting the scope of an appellate decision which, in the words of
JudgeTatel’s dissent, ‘ignores controlling Supreme Court precedent, disregards
Congress's plain language, and createsa Circuit split -- all in deciding an issuenot
properly before[the gppellatecourt].' [DN_4906_4].



proposed remedieson avariety of grounds, includingthe lack of a hearing, and
submitted an offer of proof outlining the evidence they would have offered if the
government had disclosed those remedies beforethe close of evidence.
[DN_5657). However, the district court held no further hearing on the propriety or
feasibility of the government's belatedly requested remedies.

C. The Didrict Court's Judgment
Fifteen monthsafter thetrid ended, thedistrict court issued a 1,653-page

opinion ruling that defendants had violated 18 U.SC. § 1962(c) and (d). Thegreat
majority of the opinion addressed conduct from decadesago, and the decision
reproduced large sections of the government's proposed findings verbatim,
complete with the government's typographical errors.'  Indeed, over 80% of the
court's findings were simply copied from the government's proposed findings; in
the “enterprise™ section, 90% of the court's findings weretaken verbatim from the

government's proposalss

5 Compare, e.g., [Op_1301(f 3542)], with [USPFF_493(§ 732)]; [Op._1304(Y
3552)], wth [USPFE_497(% 747)).

®To analyzethedistrict court's opinion in comparison to the proposed findings of
fact submitted by the government, defendants utilized a computer program known
as “WCopyfind,” which is described and can be downloaded at
http://plagiarism.phy.virginia.edu/Wsoftware.htm. Thisprogram isdesigned to
“find documentsthat share largeamountsof text," Upon request, defendants will
provide the back-up data applying this software.



Thedistrict court’s word-for-word reproduction of the government's
proposed findingsled to seriousdeficienciesthat the court itself acknowledged.
For example, the court warned that, on “occasions, someindividua factual
findings may appear unclear or incons stent with other factual findings. In those
Instances, the Conclusion to that sectionwill contain the Court's final Findings,
and itsreasonsfor reachingthem." [Op._6]. Remarkably, thecourt also warned in
its Findings of Fact that its use of theword " enterprise” “d[id] not imply that
Defendants' activities meet the statutory definition contained in 18 U.S.C.

§ 1961(4).” [Op. 15 n.B]. Y, initsConclusonsof Law, the court supportedits
holding with respect to the “enterprise” requirement only by citing broad sections
of thosevery findingsof fact. [ 0p.-1530-36].

Thedistrict court found that defendants had engaged in nearly all of the
schemes alleged by the government.” [Op_1501-02]. However, though the court
stated that unspecified statements by defendantswere “false or *'fraudulent,™ it did
not address whether any of the 148 specific predicateracketeering acts alleged by
thegovernment violated the fraud statutes. Nor did the court findthat any

particular schemealleged by the government violated RICO. Rather, the court

" The court found that the government hed failed to proveits daim relating to the
alleged failure to research and devel op less hazardous products-- a subset of the
alleged scheme concerningindependent research. [Op.—. 655-740].
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merely held that the individual schemes™ must be viewed in the context of the
entire schemeto defraud' and that the court need only find "'that the defendant
devised a schemeintended to defraud which included one or more of theindividual
component schemesalleged.” [Op.—1502]. In other words, the court suggested
that it had found that at least one of the alleged “schemes” constituted
"'racketeeringactivity,” but did not anywhereidentify which so qualified or which
of the 148 alleged racketeering actswere the basisfor liability. 1d. The court also
did not identify even a singleemployeeof defendantswho had the specific intent
to defiaud required for mail and wire fraud, instead inferring specificintent based
on “the company's collectiveknowledge." {Op..1580].

Thedistrict court accepted the government's allegation of an enterprise,
“comprised of a group of businessentitiesand individual sassociated-in-fact,
including Defendantsto thisaction.” [Op. 1528]. Thecourt found that the
enterprisehas operated continuoudly since 1953, when its members agreed to issue
an advertisement acknowledging scientific studieslinking smoking to lung cancer
and promising to fund additional research on theissue. [Op._24-26, 1534-35].
The court found that "' the Enterprisecreated and used formal and informal entities,
many with overlapping participants and purposesto serve[its] central mission."

[Op. 1532]. Thecourt did not identify a"* coreof constant personnel** that formed

11



the enterpriseand instead referred to the' organization of the Enterprise” asan’
""amoeba" that "' changed its shapeto fit itscurrent needs™ [Op._1532].

Thedistrict court aso concluded that it could infer from defendants "' past
conduct alone” that they werelikely to violate RICO in the future. [Op._1602].
Notwithstanding the government's burden of proof on thisissue, the court
disregarded consent judgments already imposing extensive injunctions and other
prohibitionson defendantson the ground that they did not makeit ** absolutely
clear that the alegedly wrongful behavior could not reasonably be expected to
recur.”” [Op. 1609 n.46] (emphasisadded). The court concluded that the mere
possibility that defendantsmight have''temptations™ or "' opportunities” to resurrect
the enterpriseor "'take smilar unlawful actionsin order to maximizetheir
revenues," [Op.—1602], sufficed to impose injunctiverdlief, even though the court
failed to find any joint activity (let alone any RICO enterprise) for the past eight
years.

Thedistrict court then imposed broad remedies. Thecourt ordered
defendantsto remove light' and “low tar*' descriptors(that are used to refer to
cigarettesthat measure lower in tar and nicotineaccording the FTC’s standardized
methodology) from cigarette brand names and packages. [Order—3-41, The court
ordered “corrective” statementsregarding ' (a) the adverse health effects of

smoking; (b) the addictivenessof smoking and nicotine; (c) thelack of any



significant health benefit from smoking [low-tar cigarettes]; (d) Defendants
manipulation of cigarettedesign ... ; and (€) the adverse health effects of exposure
to secondhand smoke."" [Order_4]. The court ordered that these statementsbe
published in newspapers and on television, and placed on cigarette packages and
point-of-sale advertising in hundreds of thousands of retail outlets. [Order—5-91.

Thedistrict court also permanently enjoined defendants from:

o "*committing any act of racketeering, asdefinedin 18 U.S.C.

§ 1961(1), relating in any way to the manufacturing, marketing,

promotion, health consequences or sale of cigarettesin the United
States," [Order—2] and

o ""making, or causing to bemadein any way, any material false,
misleading, or deceptive statement or representation, or engaging in
any public relations or marketing endeavor that i s disseminated to the
United States public and that misrepresents or suppresses information
concerning cigarettes.” [Order—31.

By separate post-judgment motion, defendants requested clarification of the
scope of the general injunctiverelief and asked the district court to clarify that its
remedies did not apply to conduct (including by non-party subsidiaries) occurring
wholly in foreign countries. [DN_5743]. Seven months later, the court held that it
did intend to ban defendantsfrom using low tar descriptors even in foreign
countries, irrespective of those countries own policies and regulations, but refused
to clarify the specific meaning of its general injunctions. [DN_5800]. The court

ruled that it needed to leave those injunctions open-ended because it would be



impossibleto foresee what theingenuity and creativity of Defendants cadresof*
sophigticated lawyerscould 'think of next.""* [DN_5800 4].
INTRODUCTION & SUMMARY OF ARGUMENT

Thisapped askswhether RICO providesavehiclefor thejudiciary to
substituteits policy judgmentsfor those of Congressand the FTC by imposing
broad new regulationson the sale and marketing of cigarettes, masked in the form
of "'injunctions” to prevent future RICO violations. Such an unprecedented and
radically expansive use of RICO is precisely what a growing number of courts
have described as' something quite different from the conceptionsof its enactors,
warranting concernsover an unbridled reading of the Satute.”” Scheidier v.
National Organization For Women, Inc., 537U.S. 393,421 (2003).}

Thedistrict court was ableto convert RICO into avehiclefor judicia
regulationonly by, among other things: (1) eiminating the requirement of proving
specificintent to defraud under the fraud statutes, (2) declaring that the major
corporatecompetitorsin alega industry could be an "enterprise,” (3) inferring a

likelihood of fature RICO violationsin the face of existing injunctionsand related

" See also Sedima, S.P.R.L.v. Imrex Co.,473U.S.479,500 (1985) (same). At
least onejudgein this Court has also recognized the dangersfrom an overly broad
interpretation of RICO. Seg e.g., Sentelle, David, Civil RICO: The Judges’

Per spective and Some Noteson Practice for North Carolina Lawyers, 12 Campbell
Law Rev. 145 (Spring, 1990).



prohibitionsenforceable by the Attorneys General of 50 States — prohibitionsthat
aready bar any conduct that could violate RICO, (4) ignoring the FTC's policy of
requiring manufacturersto usethe FTC's own machine method to measure and
report tar and nicotineyieldsand the FTC's approval of the use of the descriptors
"lights' and ""low tar" if substantiatedby that test method, and (5) holding that
defendants statementsamounted to criminal fraud even though they were not
designed to deprive consumers of money or property and were not materia to
consumers' purchasingdecisions. Thesefundamental legal errors-- and others as
set forth below -- distorted RICO beyond anything contemplated by Congressand
require reversal of thejudgment.

First, dthough thealeged “predicate acts” underlying the government's
RICO claim weredl violationsof the mail and wirefkaud statutes, the district
court did not requireany showing of “fraud” a all. Thecrux of any fraud clamis
scienter. To establishthat a corporatedefendant has a specificintent to defraud,
the government must prove that some agent or employeeof the defendant actually
acted with aspecificintent to defraud. Sabav. Compagnie NationaleAir France,
78 F.3d 664,670 n.6 (D.C. Cir. 1996). The court nullified thisrequirement by
hol ding defendants liable without finding that even a single person made any
statement he or she believed to befase. Instead, at the government's express

request, the court cobbled together the alegedly conflicting beliefs of different
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employeesof the same corporation a different timesto create afictional
" collective corporateintent™ to commit fraud -- an intent that was not shown to
have existed in any real person.

Second, the district court converted theleading manufacturersin the United
Statescigaretteindustry into a RICO "enterprise’ by adopting a type of
"association in fact' never contemplated by Congress. RICO definesan
association-in-fact enterprise as""any union or group of individualsassociated in
fact dthough not alega entity." 18 U.SC. § 1961(4) (emphasisadded). An
industry comprised of corporations cannot constitutea"union or group of
individualsassociated in fact," because corporationsare not "'individuals™ within
the meaning of RICO. The court was also unableto explain or establish how these
competing corporationsformed a distinct "enterprisew with a separate, continuous
""organization' and "*common purpose” -- as required by RICO. Thealleged
“common purpose’ was nothing more than to "' maximize profitsfor the tobacco
industry'* -- agoal no different from theindividua objective of each defendant (or
any for-profit corporation for that matter). If thereisto beany limitation at all on
the application of RICO, parald conduct and the existenceof a profit motive
cannot possibly be sufficient to giveriseto a RICO enterprise.

Third, the district court only haslimited jurisdiction under § 1964(a) to

imposeinjunctionsdesigned to "' prevent and restrain reasonably likely future
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RICOVviolations. see 18 U.SC. § 1964(a). Thus, even assuming that there used to
be a RICO enterprise -- and there was not -- the undisputed fact isthat all of the
lobbying and trade associations cited by thecourt as evidence of such an enterprise
were disbanded at |east eight years ago and no similar organizationcan be
reconstituted in light of injunctionsand related prohibitionsthat are enforceablein
every state under thelandmark M SA and other agreements. Furthermore, the
M SA and related agreementsimpose a broad array of additional restrictions
barring fraudulent conduct, and neither the government nor the court explained
how it isreasonably likely that defendantscould violate RICO in thefuturein light
of those restrictions. Because the government did not even try to satisfy its burden
of proof on thisissue, no § 1964(a) remedy ispermissible. See e.g., Gnfiort Lake
Assh v. Dresel Contracting, Inc., 138 F.3d 351 (8th Cir. 1998). In addition,
defendants long ago abandoned the positions that the government contended were
fraudulent, and their public positions simply cannot be undone. Indeed, one
defendant -- BWTC -- has since become the passive holding company, BWH.
Accordingly, thereis no ongoing fraudulent activity -- and no likely RICO
violation -- to enjoin.

Further, even assuming that a future RICO enterprise could somehow exist
in theface of the MSA injunctionsand the government's failureto prove a

likelihood of future RICO violations, all the remediesentered below are still
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facially improper becausethe court's 1,653-page opinion never:identifieswhich of
the various alleged schemes or racketeering acts actually amounted to aviolation
of themail and wire fraud statutesor RICO. Without the identification of any past
or current RUCO violation, acourt cannot determineeither whether thereisa
""causal connection between the conduct enjoined or mandated and the violation
found,” United Statesv. Microsoft, 253 F.3d 34, 104-05 (D.C. Cir. 2001), or
whether any ordered relief is properly tailored to prevent and restrain a future
FUCO violation.

Fourth, initsdisregard of the deference owed to the policy-making authority
of other branchesof government, the district court found that defendants’ use of
thedescriptors™light™ or "'low tar to refer to certain cigarettes' tar and nicotine
yields under the FTC’s mandated measurement methodol ogy was fraudulent even
though the descriptors have been expressy approved by the FTC and, indeed, even
though the FTC determined that the yield measurements were so important to
consumersthat it required thisinformation in al product advertisng. By
penalizing FTC-approved conduct, the court, in violation of well-established law,
used a general statuteto tramplethe specific policy and scientificjudgmentsof an
expert independent agency.

More generally, pursuant to the “specific intent” requirementsdescribed

above and well-established " materidity" requirements, Congresscarefully limited
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the reach of the fraud statutes to instanceswhere defendants' alleged fraudulent .
statementswere made with the purpose and effect of depriving consumers of
money. Y et, the district court dramatically expanded these statutes by interpreting
them as prohibiting the industry's statementsmade, not to induce consumersto
purchase, but in responseto various public and regul atory controversies
surrounding theindustry. Under the court's analysis, an industry's responsesto
privatecriticsor proposed government regulation, even on matters of ongoing
scientific debate (such asthe health effectsof ETS) or mattersthat would not seem
to affect consumers' purchasing decisions(such as denials of marketing to youth),
may be subject to criminal sanctionswithout any evidence that the challenged
statementswere made to deceive consumersor were relied upon by consumers. It
Isclear that Congressdid not enact, and that the First Amendment would not
permit Congressto enact, alaw that so criminalized one side of an ongoing
legislativeand public debate because theindustry's opinionsdiffered from the
government or "*consensus” view.

F nal |y, in additionto theflaws described above, the district court's
remedies were improper for a number of reasons. The court ordered "' corrective™
communicationsthat exceed its remedia powersunder § 1964(a), conflict with
Microsoft’s holding that a defendant hasa due process right to be heard on

potential remedies beforethey are imposed, and violate the First Amendment, the
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Labeling Act, and dueprocess. Thecourt also erred in entering vagueinjunctions
that provide no guidance other than telling defendants not to commit racketeering
or engage in misrepresentations. The court then compounded these errors by
applyingits remedia order to non-party subsidiariesof defendants, violating Fed.
R. Civ. P. 65(d) and due process.

Reversd is necessary because this case presentsan extreme exampleof
judicial overreaching that cannot be squared with the record, precedent, or the
plain languageof therelevant statutes.

STANDARD OF REVIEW

ThisCourt reviewsde novo the digtrict court's rulings on questionsof law,
FEldred v. Reno, 239 F.3d 372,374 (D.C. Cir. 2001), on thelikelihood of future
violations, SEC v. Bilzerian, 29 F.3d 689,695 (D.C. Cir. 1994), and on itsfailure
to providean evidentiary hearing on disputed factsrelating to the government's
requested remedies, Microsoft, 253 F.3d a 101-03. To theextent not predicated on
legal error, the district court's imposition of remediesis reviewed for abuse of
discretion. Id. at 106.

This Court normdly reviewsfactua findingsonly for clear error, but many
of the findingshereinvolve constitutionally protected statements on important
public controversiesor proposed regulation that must be reviewed de novo. In

Bose Corp. v. Consumer's Union d United States, 466 U.S. 485 (1984), the
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Supreme Court stated: "'In casesraisgng First Amendment issues, we have
repeatedly held that the appellatecourt has an obligation to ‘make an independent
examination of the wholerecord' in order to makesure that 'the judgment does not
constitute a forbiddenintrusion on thefield of freeexpression.”' Id. a 499
(citations omitted). In such cases, the' clearly erroneous standard of Rule 52(a) of
the Federal Rulesof Civil Proceduredoes not prescribethe standard of review to
be applied,” and “[a]ppeliate judges... must exerciseindependent judgment.” Id.;
seealso Leev. Dep't d Justice, 413 F.3d 53,159 (D.C. Cir. 2005); United Statesv.
Amirault, 173F.3d 28, 32 (1t Cir. 1999); UnitedStatesv. Scarfo, 263 F.3d 80, 91
(3d Cir. 2001); McCoy v. Stewart, 282 F.3d 626,629 (Sth Cir. 2001).?

Moreover, to the extent that Rule 52's "' clearly erroneous” standard applies,
this Court should review thejudicia findings"with particular, even painstaking,

care," becausethe district court's findings were overwhelmingly adopted verbatim

® InFTCv. Brown & Williamson Tobacco Corp., 778 F.2d 35 (D.C. Cir. 1985),
this Court stated that it was'' reluctant ... to extend Bose'" to the FTC "'false
advertising" claim brought there because" Boseitself suggests that commercial
speech might not merit the same approach asset out therein for libel cases.” Id. a
41. That decisionisinappositehere becausethisisacivil fraud case, not a FTC
false advertising case, and the Bose Court expressly stated that fraud claims have a
direct "kinship" to the type of defamationclaimat issuein Bose, 466 U.S. at 502.
See also Madigan v. TelemarketingAssociates, 534 U.S. 600, 621 (2003).
Moreover, the vast mgority of the speech at issue hereis not commercial speech
like advertising, but involvesstatementson important public controversiesand/or
proposed legidlation or regulation. Seeinfra at |X.
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fromthe government’s proposals. S. Pac. Commc’ns v. AT&T, 740 F.2d 980, 983-
84 (D.C. Cir. 1984); seedl so Valentino v. United States Postal Serv., 674 F.2d 56,
60-61 & n.2 (D.C. Cir 1982). Findly, thegovernment must proveadl the elements
of fraud by clear and convincingevidence. Armstrongv. Accrediting Council Con.
Educ. & Training, Inc., 961 F. Supp. 305,309 (D.D.C. 1997); see also Shepherdv.
ABC, 62 F.3d 1469, 1477 (D.C. Cir. 1995) (“proof of civil fraud in general ...
requiresclear and convincing evidence').

ARGUMENT

PART ONE: OVERARCHING LEGAL ERRORS

To establishaRICO violation, the government was required to provethat
(1) defendantswere either employed by or associated with an " enterprise”; (2)
defendants participated in the* conduct of such enterprise’s affairs”; and (3)
defendantseach did so through a " pattern of racketeeringactivity” -- i.e,, through a
pattern including & least two acts of "'racketeering' (or two "predicateacts™), the
last of which occurred within ten years of a prior racketeering act. 18 U.S.C
§§ 1962(c), 1961(5).

This Court need nat delveinto the district court's lengthy fact-finding
because of four straightforward legal errorswith respect to these requirements,
each of whichwarrantsreversd of the judgment. First, thedistrict court's finding
that defendantscommitted mail and wire fraud is predicated on an erroneous
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""collectiveintent' standard that has been rgjected by this Court aswell as every
appellate court that has addressed it. Second, the court erroneously concluded that
acorporationcan be hdd liable as part of a RICO "association-in-fact™ enterprise
despite the plain languageof the statute. Third, in concluding that defendantswere
likely to commit future RICO violations -- a prerequisiteto theinjunctiverelief
here-- the court applied an erroneouslegal standard and disregarded the
interveninginjunctionsaready in place. Finaly, the court's remediesare not
tailored to any identified RICQO violation.

l. THE DISTRICT COURT ERRED ASA MATTER
OF LAW IN FINDING SPECIFIC INTENT TO DEFRAUD

The only "' racketeering activity" alleged by the government were violations
of the mail and wire fraud statutes, 18 U.S.C. §§ 1341 and 1343.[DN_5606 4.
Asthe district court recognized, an act of mail or wire fraud requiresproof of
specificintent to defraud. [Op._1570]; see also United Statesv. Wingeed, 74 F.3d
1313, 1317 (D.C. Cir. 1996); United Statesv. Lemire, 720 F.2d 1327, 1334-35
(D.C. Cir. 1983). Specific intent requiresthe government to show that the
defendant "' knowingly does an act which the law forbids, intending with bad
purpose, either to disobey or disregard thelaw.” UnitedStatesv. Rhone, 864 F.2d
832,834 (D.C. Cir. 1989) (quoting District of ColumbiaBar Ass’n Crimina Jury

Instructions, No. 3.01, a 115 (3d ed. 1978)). Good faith negatesany specific
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intent to defraud. See, e.g., UnitedStatesv. Young, 470 U.S. 1,32 (1985)
(Brennan, J., joined by Marshall and Blackmun, JJ., concurring in part and
dissentingin part); S Atl. Ltd. P'shipd Tem,, L Pv. Riese, 284 F.3d 518, 531 (4th
Cir. 2002). Therefore, the government must prove"'a plan to obtain money by
making knowingly false, materia statementswith theintent to defraud.”” United
Statesv. King, 257 F.3d 1013, 1021 (9th Cir. 2001); seealso Williams v. Aztar Ind.
Gaming Corp., 351 F.3d 294,299 (7th Cir. 2003); UnitedStatesv. Mann, 884 F.2d
532,536 (10th Cir. 1989); ¢f- Day v. Avery, 548 F.2d 1018, 1025 (D.C. Cir. 1976)
(*"conscious misrepresentation of amaterial fact™ required for common law fraud).
The government did not even attempt to prove that any agent or employee of

defendants had such intent. Instead, the government took the tactical position that
the speaker's intent was" immateria’* because specificintent could be proven
through defendants' " collective knowledge':

[OJur proof will not focus on whether, if wearelooking

a aparticular statement which we are alleging to be

falsely and knowingly made, we are not going to focus

on evidencethat that particular [corporate] representative

knew or bdieved the statement to be fal se becausethat's

immaterial. Rather, the government's proof will rest on

the collectiveknowledge of the defendants corporations
officers, employees, agents and representatives.

[9/21/04_Tr._39].
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Thedistrict court adopted the government's approach, concluding that each
defendant acted with specific intent based on the erroneous belief that ** specific
intent may be established by the collective knowledge of each defendant and of the
enterpriscsasawhole” [Op._1577]. Indeed, a timesthe court used the
“knowledge” of other employeeslong after the challenged statement was made.""
The court's specificintent conclusioniserror, and the government's failure of
proof under the correct standard requiresthe entry of judgment for defendants.

Where, as here, the defendants are corporations, this Court and others have
consistently held that the required mens rea must residein a specific corporate
employee:

Within either corporation, of course, the negligent acts of
employees can befairly imputed to the corporation.
Individual acts of negligenceon the part of

employees -- without more -- cannot, however, be
combined to createawrongful corporateintent. In
United Statesv. Bank of New England, 821 F.2d 844 (1st
Cir.), cert. denied, 484 U.S. 943 [] (1987), for example,
corporate knowledgeof certain facts was accumulated
from the knowledgeof variousindividuals, but the

proscribed intent (willfilness) depended on the wrongful
intent of specific employees.

" For example, the only evidence cited by the court that a 1975 " Quit or smoke
True'™ advertisement (RA 37) was fraudulent was a statement by an employee 26
yearslater. [Op._793].

13



Sabav. Compagnie Nationale Air France, 78 F.3d 664,670 n.6 (D.C. Cir. 1996)
(emphasis added).

Other circuit courts agree that, to establish acorporation's specific intent, it
is" appropriatetolook to thestate of mind of theindividual corporate official or
officialswho make or issuethe[alegedly fraudulent] statement ... rather than
generdly to the collective knowledgeof al the corporation’s officersand
employees.” Southland Sec. Corp. v. INSpire Ins. Solutions Inc., 365 F.3d 353,
366-67 (5th Cir. 2004); seealso Dana Corp. v. Blue Cross & Blue Shield Mut., 900
F.2d 882,886 n.2 (6th Cir. 1990); Nordstrom, Inc. v. Chubb & Son, Inc., 54 F.3d
1424, 1435-36 (9th Cir. 1995); Woodmont, Inc. v. Daniels, 274 F.2d 132, 137 (10th
Cir. 1959)." Sabaisaso consistent with the common-law rulethat the state of
mind necessary for liability ""must actualy exist in the individual making (or being
acause of the making of) the misrepresentation, and may not simply be imputed to

that individual on general principlesof agency." Southland, 365 F.3d at 366."

"' See also AIG Global Sec. Lending Corp. v. Bane of Am. Sec. LLC, 2006 WL
1206333, *3 (S.D.N.Y. May 2,2006); Inre Apple Computer, Inc., Sec. Litig., 243
F. Supp. 2d 1012, 1023 (N.D. Cd. 2002); Lind v. Jones Lang LaSalle Ans. Inc.,
135 F. Supp. 2d 616,622 n.6 (E.D. Pa. 2001); Cutter v. E.I. du Pont de Nemours,
124 F. Supp. 2d 1291, 1311 (SD. Fa. 2000); Louisiana Power & Light Co. v.
United GasPipe Line Co., 642 F. Supp. 781,803 (E.D. La 1986).

12 See also Inre Alpharma Inc. Sec. Litig., 372 F.3d 137, 149-53 (3d Cir. 2004);
Kushner v. Beverly Enters,, Inc., 317 F.3d 820,827-30 (8th Cir. 2003).
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A few caseshave suggested that, when corporate Knowledgeis at issue, it
can be shown through the cumul ative knowledge of the corporation's employees.
Seg, e.g., United Statesv. Bank of New England, 821 F.2d 844,856 (1st Cir. 1987)
(cited by the district court, see [Op._15751). Even assuming thosedecisionsare
correct, afraudulent intent cannot be" crested" or "*inferred’ where nonein fact
existsmerely by combining the knowledge of different employees; a least one
employee mus be shown to have acted with the specific intent to defraud. Saba,
78 F.3d & 670n.6. Indeed, Bank of New England itself recognized that corporate
intent could be found only if aspecific employee hed the requisiteintent: “ftThe
bank is deemed to haveacted willfully if one of its employeesin the scope of his
employment acted willfully." 821 F.2d a 855 (emphasisadded)."

It isespecially inappropriateto relax the™ specific intent™ requirement under
criminal statutessuch as mail and wirefraud or RICO. “RICO, becauseit has
crimina aswell ascivil applications, must possess the degree of certainty required

for criminal laws™ Yellow BusLines, Inc. v. Drivers, Chauffeurs & Helpers Local

1 See also Woodmont, 274 F.2d & 137 ("'whilein some cases, a corporation may
be held congtructively responsiblefor the compositeknowledgeof all of itsagents
... weareunwillingto apply theruletofix liability where, as here, intent isan
essential ingredient of tort liability.") (emphasesadded); First Equity Corp. v.
Standard & Poor ’s Corp., 690 F. Supp. 256,260 (SD.N.Y. 1988) (same), aff"d,
869 F.2d 175 (2d Cir. 1989); United Statesv. LBS Bank-N.Y., Inc., 757 F . Supp.
496,501 n.7 (ED. Pa. 1990) (same).
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Union 639,913 F.2d 948,956 (D.C. Cir. 1990) (en banc), overruled on other
grounds, Revesv. Ernst & Young, 507 U.S. 170 (1993). Therule of lenity requires
that the intent requirement applies' only to conduct clearly covered.” United
Statesv. Lanier, 520 U.S. 259,266 (1997).

Here, thedistrict court acknowledged that *'the courts, including our Circuit,
have uniformly rejected the theory of collectiveintent that the Government
advocates." [Op._1579]. Nonetheless, it erroneoudy concluded that *'a company's
fraudulent intent may be inferred from all of the circumstantia evidenceincluding
the company s collectiveknowledge™ [Op. 1580] (emphasisadded). The court
expressly held that it could infer corporate™ intent” from collectiveknowledge
"evenif it isimpossible to determinethe state of mind of theindividua agent or
officer at thetime." Id. Indeed, the court went even further and found intent based
on the"' collective knowledge" of theentire "' enterprise," by imputing the
knowledgeof an employee of one defendant to the employeeof another defendant.
[Op._1577-78]. However, there issimply no differencebetween the court's
approach of "inferring™ fraudulent intent from *' collective knowledge' and the
theory of collectiveintent repeatedly rgected by this Court and others.

Becausethe government madethe tactical decision not to pursue proof of
any individual corporate employee's specificintent, thedistrict court did not

identify any agent ax employeeof any defendant who acted with specific intent.
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Surely afew such specificexamplescould have been readily establishedif
defendantstruly had embarked on a50-year-long pattern of ** consciously deceiving
the American public," particularly sincethealleged " authorsof the fraudulent
statements™ were"high level™ executiveswho "*would reasonably be expected to
have knowledge of the companies interna" contradictory statementsthat the
executivesallegedly believed. [Op._1581-82]. Lackingsuch proof, the court

instead pointed to, for example, TI's statementsthat there was an**'open question'’
regarding whether smoking or nicotineisaddictive” [Op. 1581]. But theonly.
thing that made defendants' executives approva of these Tl statements fraudulent,
according to the court, was that *'their companieshad [collective] knowledgeboth
that smoking and nicotineareaddictive.” 1d. (emphasisadded). Thisisjust a
restatement of the flawed " collective intent™ standard.

Thedistrict court's rulea so conflictswith basic principlesof respondeat
superior.™ Under that doctrine, if al elementsof thecrimeor tort arenot proven
asto an employee, nothing can be attributed to the principal. Jordan v. Medley,
711F.2d 211,217 (D.C. Cir. 1983) (Scdlia, J.) (“[VJicarious liability of the

principal can hardly besustained if the agent was not properly found to have

“ |t isan open question as to whether the doctrine of respondeatsuperior even
appliesto RICO. Cedric Kushner Promotions, Ltd. v. King, 533 11.5. 158, 165-66
(2001) (reservingissue of whether respondeat superior appliesto RICO).
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committed thetort."). Here, the court’s gpproachto" specific intent” violated the
respondeat superior doctrineby attributing intent to the corporation not based on a
single employee's intent but by (1) aggregatingal theknowledge of al employees
of all the aleged participantsin the enterpriseand then (2) inferring from this
fictitiouscollectiveknowledgeafictitious"intent." That is, the court imputed the
knowledgeor beliefs of one employeeto another employee -- the public speaker --
to manufacturethe proscribed intent. It isgrossy improper, and aviolation of due
processand the First Amendment, to attributeto a public speaker theinconsistent
views of another cherry-picked employeein order to createa fictional proscribed
intent for which the corporationisliable. Seeinfra a 113-14.

Thedistrict court stated that its™ collectiveintent™ standard was necessary to
prevent a corporate defendant from “avoid[ing] liability by smply dividing up
duties to ensurethat fraudulent statementswere only made by ... uninformed
employees." [Op.—1580]. Thisconcern isunfounded; specificintent can be
established by showing that oneindividua knowingly or through reckless

disregard caused another to makea misrepresentation. See Southland, 365 F.3d &
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366 n.8. Thus, if someoneat a corporation manufactured willful blindnessin this
way, it would satisfy specificintent."

Nor isthereany merit to the district court's fear that following the orthodox
rule “would createan insurmountable burden for a plaintiff in corporatemail and
wirefraud cases" [Op. 1579-80]. Plaintiffshave long beenrequiredto prove
corporate liability by showingthat a specific employee or agent acted with
fraudulent intent, yet no court has suggested that this requirement created an
""insurmountable burden." Thefact that the government alleged the existence of a
five-decade, ongoing criminal enterprisewholly unprecedented under RICO
certainly does not relieveit of the evidentiary requirementsimposed on those
seeking to establishadiscretecorporate fraud.

Thedistrict court's rulewould, conversely, evisceratethe specific intent
requirement for corporate defendants. These defendants, like many corporations,
have tens of thousandsof employeeswith differing knowledgeand differing

opinions. A plaintiff will amost always be able to splicetogether statements by

' The court also found a" recklessdisregard for the truth of [defendants] public
statements,"" but that finding was “evidence[d]” only by defendants " statements™
themselves, which the court conclusorily .asserted wereincons stent with the

"* collective knowledge' of the defendant corporations. See, e.g., [Op. 1582-83].
This, of course, smply assumesthe conclusionthat defendants spokespersons
knew of, agreed with, and disregarded the allegedly inconsistent statementsand is
just another way of stating the legally erroneous ' collectivecorporateintent™
standard.
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company personnd to create aconflict between theinternal statementsof one -
employee and the public statements of another, from which acourt could infer a
""collectiveintent™ to defraud. But asthe Seventh Circuit recently recognized,
""that one or more subordinates reached one or another conclusion does not
demonstratethat '[a corporation] thought' anythingin particular.”” R.J. Reynolds
Tobacco Co. v. Cigarettes Chegper!, 462 F.3d 690,701 (7th Cir. 2006).
Becausethereis no finding or proof that any individua acted with specific
intent to defraud, thedistrict court had no basisto imputeany "'indictable'™ acts of
mail or wire fraud to any defendant to satisfy the requirementsunder § 1962(c).

II. DEFENDANTSCANNOT BE PART OF
AN ASSOCIATION-IN-FACT RICO ENTERPRISE

Thejudgment aso should be reversed becausethe district court erredin
ruling that defendant-corporationscould constitute an "' associated-in-fact
enterprise”  [Op._1528-30]. RJCO providesthat an “‘[e]nterprise’ includes
[1] any individual, partnership, corporation, association, or other legal entity, and
[2] any union or group of individuals associated in fact athough not alegal entity.”
18 U.SC. § 1961(4). Thecourt concluded that the enterprise requirement was met
here because defendants condtituted an association-in-factenterpriseunder the

second clauseof § 1961(4). Thisholding misreadsthe statute:  because defendants
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areall corporations, they cannot comprisea ' union or group of individuals
associated in fact."

Thisconclusioniscompelled by comparing the plain language of thetwo
clausesof § 1961(4). Thefirst clauseseparately lists"any individual, partnership,
corporation, or other legal entity." Because' corporation' islisted separately from
"individual," a corporation cannot bean "'individua'" under the statute. Asaresult,
the second clause's referenceto a**group of individualsassociated in fact™ --
without any referenceto corporations-- cannot |ogically encompass
“corporations.”™® Indeed, for this reason, in a case recently argued beforethe
Supreme Court, the government conceded that a corporation isnot an “individual”
withinthe meaning of § 1961(4). SeeBrief for the United States asAmicus Curiae
Supporting Respondentsat 6, Mohawk Indus., Inc. v. Williams, 126 S. Ct. 2016
(2006). And whilethe Court in that case ultimately declined to addressthe issue,
at oral argument a majority of justicesexpressed skepticismthat aRICO
"enterprise’ could include an association-in-factof corporations, and no justice
expressed a contrary view. SeeTranscript of Oral Argument, Mohawk Indus., Inc.

v. Wl ians, 126 S. Ct. 2016, 28-54 (Apr. 26,2006) ["'Ord Argument Transcript"].

 SeealsoIn reNorth, 12 F.3d 252,254 (D.C. Cir. 1994) (*'In common usage,
'individual' describesa natura person.) (citing dictionary definitions); Dictionary
Act, 1 U.SC. § 1 (distinguishing between “individuals” and “corporations”); 18
U.S.C. § 1961(3) (distinguishing between "individuals" and "' entities").
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Instead, the government argued in Mohawk that an association-in-factof
corporationscan be aRICO "enterprise’ because the statutory enumerationin §
1961(4) beginswith theword "includes" and thereforeis not exhaustive. Thistoo
Iswrong.

First, it is clear that here Congress, asit often does, used the term "includes”
tointroducean exhaustivestatutory definition. See, e.g., Helveringv. Morgan's
Inc., 293 U.S. 121, 125-26 (1934) (the term “includes™ introduced an exhaustive,
not illustrative, statutory definition). That it did so is confirmed by the catch-all
phraseor other legal entity"” inthefirst clauseof § 1961(4). Thisphrase captures
al thelegal entitiesthat are not “individual[s], partnership[s] [0r] corporation[s]”
and thereforemakesthelist in the first clauseexhaustive. 1t would be redundant to
use theword " includes” illustratively to capture dl entitiesnot specifically
enumerated, when the catch-all "'or any other legd entity" doesjust that. And
becausethe word "'includes” is exhaustivewith respect to thefirst clause, it is
obvioudly exhaustive for the second clauseas well, as the sameword in one
sentence cannot have different meanings.

Second, identical wordsused in different parts of the same statute are
presumed to have the same meaning. /BP, Inc. v. Alvarez, 546 U.S. 21, 29 (2005).
Here, Congressused the words™' includes’ or "including' five other timesin the

RICO statute, and all of these uses confirm that the word *'includes" is meant to
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introduce an exhaustivelisting. For example, three other subsectionsof § 1961 use.
"Includes™ to introducea statutory enumeration, and ineach one, "'it is
unquestionabl €' that the term "'includes” introducesan exhaustivelist. See 18
U.S.C. §§ 1961(3); Ord Argument Transcript at 48 (Scalia, J.) (noting that the
government "'did not refute[thig point™). And finaly, in the one placewherethe
word "including” isused to introducea non-exhaugtivelist, it isfollowed by the
phrase “but not limitedto." 18 U.SC. § 1964(a) (emphasisadded).

Third, a contrary understanding of the term 'includes” would strip
Congress’s careful Satutory definition of meaning. If "'includes’ encompasses
anything a court could arguably regard asan "' enterprise,'' then Congress
definition would be essentialy pointless-- something that Congress cannot be
presumed to have done, particularly in a crimina statute and with respect to an
unfamiliar concept like" enterprise.”

Fourth, any ambiguity in the scopeof § 1961(4) must be resolvedin favor of
defendantsunder therule of lenity, seesupraat 28, since § 1961(4)'s use of
"includes" is"a least ambiguous.” Ord Argument Transcript at 47 (Scalia, J.).

Finaly, Congresss excluson of a"'group of corporations” from the
definition of an association-in-fact “enterprise” isfully consistent with the
purposesof RICO. AsJustice Alito has explained, RICO had "'two ams™: ""to

make it unlawful for individuasto function as members of organized criminal
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groups” and "'to stop organized crime's infiltration of legitimate businesses.”
Samud Alito, Jr., RacketeeringMade Simple(r), in The RICO Racket 1, 3-4 (G.
McDowell ed., 1989) (emphasesadded). The plain language construction of
section 1961 (4) furthersthese purposes. Thefirst clausedefinesan ' enterprise’ to
include any “individual, partnership, corporation, association, or other legal

entity." It thus prohibits organized crime from infiltrating these legitimate
businessesor from starting apparently legitimate bus nessesto mask criminal
activity. And the second recognizesthat organized crimealso actsthrough loose
associationsof individua srather than the corporateform. 1t thus capturesa “union
or group of individualsassociated in fact™ -- athough not alega entity.

Nothingin RICO’s text, legidativehistory, or purposes, however, suggests
that Congresswas concerned about confederationsof corporations banding
together into a RICO "enterprise” To the contrary, Congress'*had no reason
whatsoever [for criminalizing] associations... of corporationswith each other” and
thus “RICO-1z[ing] ... vast amountsof ordinary commercid activity." Ord
Argument Transcript a& 44 (Breyer, J.). In other words, " Congressdid not enact
FUCO because it was concerned that criminal conspiracy law applied to
corporations... The whole point isthat [Congress] had something significantly

differentin mind." Id. & 36 (Roberts, C.J.).



Theonly casecited by thedistrict court for the propositionthat corporations
could comprise an associ ation-in-factenterprise was United Statesv. Perholtz, 842
F.2d 343,357 (D.C. Cir. 1988), but that caseis both based on arationalethat has
since been rgjected by the Supreme Court and distinguishable. In Perholtz, two
individuals-- not corporations-- were convicted of criminal RICO charges based
on fraudulent bidding on government contracts. Seeid. a 346. Theindictment,

however, charged that the enterprise consisted of '*'a group of individuals,
partnerships, and corporationsassociated in fact.”” Id. at 351 n.12,352. Because
""none of the appellantsobjected at tria to the wording of the indictment, [the
Court] review[ed] [this] claim under the plain-error standard" and affirmed the
convictions. Id. a 352. In so holding, it stated "'that individuals, corporations, and
other entities may constitute an association-in-fact.” 1d. a 353."

ThePerholtz Court justified thisinterpretation of § 1961(4) because it feared
that a contrary rulewould lead to the bizarre result that only criminalswho falled

to form corporate shells... could bereached by RICO." 1d. Thecourt was

concerned that a criminal defendant conducting the affairsof an "' enterprise™ that

' Other circuits have reached similar conclusions. See, e.g., United Statesv.
London, 66 F.3d 1227, 1243 (1st Cir. 1995); United Statesv. Huber, 603 F.2d 387,
394 (2d Cir. 1979). Noneof these decisions, however, containsany extended
anaysisof theissue, as the government conceded in Mohawk. See Ora Argument
Transcript at 50-51 ("'l would agreewith [opposing counsdl] that the analysis [ of
these cases| doesn't tend to be lengthy(.]”).
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was his own closely held corporation, would be so closely tied to the enterprise.
that hewould escape RICO liability. 1d. at 353. But thisunderstanding of RICO --
that criminalscould avoid liability by forming corporations-- was recently
repudiated in Cedric Kushner Promotions, Ltd. v. Ki ng, 533 U.S. 158, 165-66
(2001). There, the Supreme Court held that the president and sol e sharehol der of
the alleged corporation-enterprisecan be held liable under RICO becauseheis
"distinct from the corporation itself, a legdly different entity with different rights
and responsibilitiesdueto its different legd status.” 1d. at 163. Thus, Cedric
Kushner eliminated the rationalefor the Perholtz ruling sincea criminal acting
through a corporateshell would be sufficiently distinct from the enterpriseto be
subject to prosecution. Consequently, Perholtzis no longer binding on this Court.
See Tri-State Dev., Ltd. v. Johnston, 160 F.3d 528, 532 n.5 (9th Cir. 1998).

At the very least, this Court should limit Perholtz to itsfactsand not extend
it beyond "itsactual holding." United Statesv. Kemp, 12 F.3d 1140, 1142 (D.C.
Cir. 1994); see also Gersman V. Group Health Ass'n, Inc., 975 F.2d 886,897 (D.C.
Cir. 1992). Becausethe only defendantscharged in Perholtz were natural persons,
Perholtza most held that natural personswho form an association-in-fact
enterprisecannot escapeliability merely becausethey added corporate entitiesto
their association. Here, however, all defendantsare corporationsand are not

covered by thisholding.
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In short, judgment should be entered for defendants because the corporations
here cannot comprise an association-in-factenterprise.
111 THE DISTRICT COURT APPLIED AN ERRONEOUS

LEGAL STANDARDTO HOLD THAT DEFENDANTS
WERE LIKELY TO COMMIT FUTURE RICO VIOLATIONS

In this civil action for aninjunction, thedistrict court hasjurisdiction only to
"prevent and restrain future RICO violations. 18 U.SC. § 1964(a).
Consequently, the government was required to provethat defendantsare likely to
engagein “RICO violations... in thefuture United Statesv. Philip Morris USA
Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005) (emphasisin original). Here, the
court's conclusionthat defendants are likely to commit future RICO violations was
premised on aflawed legal standard, which alowed it to disregard thearray of
injunctionsand other prohibitionsagainst future violationsimposed by the M SA --
a"'landmark agreement" entered between defendantsand the Statesto settle
lawsuits brought against the tobaccoindustry. Lorillard Tobacco Co. v. Reilly, 533
U.S. 525,533 (2001). At a minimum, asa result of the M SA, the government was
required to demonstrate exactly how futureviolationscan belikely in the face of
these existing injunctions-- which it plainly did not do.

A. TheDigrict Court Applied The WrongLegal Standard

To obtain injunctiverelief, the government must prove that "'a reasonable

likelihood of future violationsexist[s}.” SEC v.First City Fin. Corp., Ltd., 890
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F.2d 1215,1229 (D.C. Cir. 1989); seealso SECv. Commonwedth Chem. Sec.,
Inc.,.574 F.2d 90, 100 (2d Cir. 1978) (Friendly,J). “No singlefactoris
determinative; instead, the district court should determinethe propensity for future
violationsbased on the totality of the circumstances.” First City, 890F.2d at 1228.
However, “[t]o obtain injunctiverdlief,” the government ' needs to go beyond the
merefact of past violations" and "' offer positive proof of thelikelihood that the
wrongdoing will recur.” SECv. Blatt, 583 F.2d 1325, 1334 (5th Cir. 1978); see
also Commonwedth Chem., 574 F.2d at 100 (same); SEC v. Kentorn Capital, Ltd.,
69 F. Supp. 2d 1, 15 (D.D.C. 1998) (same).

Here, thedistrict court applied an erroneouslega standard in holding that
""the requisite 'reasonable likelihood' of future violationsmay be established by
inferences drawn from past conduct done™ [Op._1602]. It then held that, once
those past violationsare established, the burden shiftsto the' defendant seeking to
escapea permanent injunction’ to “demonstrat[e] that 'subsequent eventsmadeit
absolutely clear that the allegedly wrongful behavior could not reasonably be
expected to recur."™' [Op._1609 n.46] (emphasisadded). The court deemed the
MSA relevant only if defendantscould provethat it madeit "' absolutely clear' that

future violationswere impossible.



Thisstandard isdoubly flawed. Frst, caselaw makesclear that, where an
existing consent decree already proscribesfuture violations, a court cannot rely on
"inferencesdrawn from past conduct done," [Op._1601], sincethe existing decree
imposes alega barrier to the repetition of such conduct in the future. Section
1964(a) and the law generally presumethat an existing decree or injunction will
alter future behavior -- not, asthe district court presumed, that past misconduct will
be repeated in defiance of an existing and enforceableinjunction. SeePhilip
Morris, 396 F.3d at 1198; seealso id. at 1204-05 (Williams, J., concurring)
(injunctions plus contempt penalties’ materially alter [a defendant’s] readinessto
persist in violations'™).

For example, in Comfort Lake Assn, Inc., v. Dresel Contracting, Inc., 138
F.3d 351 (8th Cir. 1998), a citizen's association sued to enjoin alleged lake
pollution. A state government agency subsequently commenced enforcement
actions against the same defendants, resulting in a stipulation agreement and the
termination of a permit that resolved the alleged Clean Water Act violations and
prevented future ones. The Eighth Circuit held that the existence of this separate
relief meant that the plaintiff could not rest on allegationsof past misconduct
alone, but rather had to demonstrate how future violationswere likely

notwithstanding the intervening relief:
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In these circumstances, we agree with the Second Circuit
that the claim for injunctiverelief is moot unless Comfort
Lakesproves'thereisaredistic prospect that the
violationsalleged in [its] complaint will continue
notwithstanding' the permit termination and Stipulation
Agreement. Atl. StatesLegal Found., Inc. v. Eastman
Kodak Co., 933 F.2d 124, 127 (2d Cir. 1991).

Comfort Lake, 138 F.3d at 355; see also United States v. Jones, 136 F.3d 342,348
(4th Cir. 1998); Ellisv. Gallatin Sted Co., 390 F.3d 461,475-76 (6th Cir. 2004);
Duboise V. U.S. Dep’t of Agric., 20 F. Supp. 2d 263,269 (D.N.H. 1998). These
cases reflect the common sense''fact ... that oneinjunction isas effectiveas 100,
and, concomitantly, that 100 injunctionsare no moreeffectivethan one™ Hawaii
v. Standard Qil Co. of California, 405 U.S. 251, 261 (1972).

Second, theintervening M SA injunctions and other prohibitionsalso render
erroneous the district court's decisionto shift the burden to defendantsto prove
that RICO violationswill not occur in the future-- and then to impose on
defendantsthe requirement that they satisfy this burden under the'* absolutely
clear' test. Asthetwo casesthecourt cited for that test show [Op._1609 n.46],
that test applies only to mootness clamsbased on adefendant’s voluntary and non-
binding cessation of the allegedly illegd conduct. See United States v.

Concentrated Phosphate Export Assn, Inc., 393U.S. 199,203 (1968); United
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Statesv. W.T. Grant Co., 345 U.S. 629,632 (1953)."* Theobvious purpose of this
test is"'to prevent defendantsfrom defeating a plaintiff’s effortsto haveitsclaims
adjudicated simply by stopping their challenged actions, and then resuming their
‘old ways oncethe case[becomes| moot.”" Boston Teachers Unionv. Edgar, 787
F.2d 12,16 (1st Cir. 1986). But, as Comfort Lake explains, thistest has no

applicationwhere, ashere, adefendant's future conduct isalready governed by
legally binding relief:

[ The plaintiff] argues that [defendants] must proveitis
"*absolutely clear that the alegedly wrongful behavior
could not reasonably beexpected to recur.” But thatis
the test when a defendant claimsthat its voluntary action
has mooted a controversy ... There was nothing
voluntary about [defendants] complianceactivitiesin
this case.

8 W.T. Grant Co. itsdlf establishesthat thereisa basic differencein the tests for
determining whether defendant's voluntary cessation rendersthe case moot and
whether a plaintiff isentitled toinjunctiverelief  The Court held that the case was
not moot because a defendant's " protestations of repentanceand reform, especially
when abandonment seemstimed to anticipatea suit,” do "'not sufficeto makea
casemoot.” 345U.S. a 632-33 & n.5. At the sametime, however, the Court
rejected the claim for injunctiverelief because the plaintiff had not demonstrated
the likelihood of futureviolations. Seeid.
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138 F.3d at 355 (emphasisin the eriginal},”” Because defendants future conduct is
governed by theMSA, the sameistrue here.*”

More generally, thedistrict court also erred in holding that “the requisite
'reasonable likelihood' of future violationsmay be established solely by inferences
drawn from past conduct alone™ without regard for current conditions.

[Op._1602]. Thecourt's holding contradictsthe established rulethat “[t]o obtain
injunctiverelief,” even in caseswherethere isno extant decree, the government

" needs to go beyond the merefact of past violations™ and "' offer positive proof of
the likelihood that the wrongdoing will recur.” Blatt, 583 F.2d at 1334; seealso
Commonwedth Chem., 574 F.2d a 100. Likewisg, it is“[t]he moving party [Who]
must satisfy the court that relief isneeded,” W.T. Grant Co., 345U.S. at 633
(emphasisadded), not, asthedistrict court believed, the defendant (much lesswith

"* absoluteclarity).

" The cases cited by the court for the contrary conclusion, see[Op._1601-21
(cross-referencing United States v. PhilipMorris, 316 F. Supp. 2d 6, 11 n.3),
merely acknowledge that, absent a consent decree like the MSA, a defendant's past
violationsare relevant to determining the likelihood of future violations under the
totality of thecircumstances. See, e.g., UnitedStates v. Local 30,871 F.2d 401,
409 (3d Cir. 1989); First City, 890 F.2d at 1228-29; SEC v. Bilzerian, 29 F.3d 689,
695 (D.C. Cir. 1994); SEC V. Gruenberg, 989 F.2d 977,978 (8th Cir. 1993).

20 Because the"" absolutely clear" test only applieswhen mootnessstems from
voluntary cessation, it would not apply to BWH’s claim of mootness, which is
predicated on the fact that BWH isincapable of futureviolationsdueto its post-
merger status asapassive holding company. Seeinfra at [1.B.3.
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As demonstrated immediately below, under the appropriatelegal standard,
the government did not establish therequired likelihood of futureviolations.

B. TheGovernmentFailed To
DemondrateA Likdihood Of FutureViolations

1. TheGovernment Failed To DemonsrateHow Future
RICO ViolationsAreLikely NotwithstandingTheM SA

In November 1998, defendantsRIR, PMUSA, Lorillard, and BWTC entered
into the MSA with the States to settle numerous lawsuits.” Defendants agreed to a
variety of marketing restrictionsand other obligations, and to pay billionsof
dollarsto the Settling States. [US_12391_18-48, 55-57]. TheMSA isenforced
through judicially enforceableconsent decrees and related agreementsentered in
every state.

The government failed to satisfy its burden of showing how areasonable
likelihood of future RICO violationspersstsin theface of theM SA. Specificaly,
the government failed to prove that (1) there was an ongoing or likely future
"enterprise,” or (2) defendantswould likely conduct the affairsof that enterprise
through a "' pattern of racketeeringactivity." Judgment should therefore be entered

for defendants.

? The MSA was entered into with 46 states, the District of Columbia, Puerto Rico,
and four U.S. termtories. Defendantshad previoudly entered into separate but
similar agreementswith the four other states.
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a TheMS3A ProhibitsA RICO" Enterprise’

Defendants cannot be reasonably likely to commit future RICO violations
without a future RICO enterprise. In enacting RICO, Congressdid not seek *'to
outlaw the commission of the predicateacts. It sought rather to outlaw the
commission of predicate acts only when those acts were the vehicle through which
adefendant ‘conduct[ed] or participat[ed] ... in theconduct of [the] enterprise’s
affairs.”” Ydlow BusLines, 913 F.3d at 954-55 (emphases added). Furthermore,
this enterprise needs to be morethan a mereloose association of individualswho
purportedly committed or agreed to commit “predicate acts.” Instead, the
enterpriseneedsto have a defined " organization' or "' structure,” an element that
this Court has emphasized 'is the most difficult to show." Perholtz, 842 F.2d a
362; seea so United Statesv. Richardson, 167 F.3d 621,636 (D.C. Cir. 1999).

Here, the MSA’s wide-ranging bans on joint activity by defendants made it
incumbent upon the government to demonstrate exactly how such arequisitefuture
RICO enterprise-- and hence future RICO violations -- could exist in spiteof those
bans. The government and district court completely failed to do so.

To thecontrary, the district court found that "'in terms of formal

organization," the purported " enterprise’ operated through TIRC, which later
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became CTR and TI. [Op._1532-33].2 The court further ruled that various
committees and subcommitteesof theseorganizationsprovided ' structures of
varying degrees of formality"* through which the “{e]nterprise [] respondfed] as
new threatsto theindustry arose." [Op.-1533-34].

But asthedistrict court also recognized, becauseof the MSA, these
organizationsno longer exist: “TIRC/CTR, which was created in 1954, existed
unti| 1998, and the Tobacco Institute, which was created in 1958, existed through
2000" [Op.-1535] (emphasesadded). They weredissolved pursuant to the MSA.
[US_12391_32-35]. Thesameistrueof all theother entitiesthat the district court
pointed to assupport for its" enterprise” ruling. CIAR was disbandedin 1999
pursuant to the MSA. [US_12391 33]. Theso-called' committee of Counsd,""
the College of Tobacco Knowledge, the Research Liaison Committee, and the ETS
Advisory Committeeweredl part of TI, now dissolved. [Op. 94, 151, 168-69,
1535]. Indeed, the Collegeof Tobacco Knowledgehas not existed since the 1980s,
and the Research Liaison Committeedisbanded in 1978. [Op.—103]. Thelndustry
Technical Committee has not existed sincethe1970s. [Op._154-57]. Itisnot

surprising, therefore, that neither the government nor the district court identified

% T was an industry-funded organi zation engaging in public relations and
lobbying. [Op. 66-67]. CTR wasan industry-funded organization that funded
scientificresearch. [Op._29].
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any aleged joint activity by defendantssincethe MSA was entered into in 1998 --
let donejoint activity amounting to aformal, structured " enterprise.”

Thedistrict court stated that these organi zations and the enterprise’*can be
readily re-activated.” [Op._1534, 1602]. But neither it nor the government offered
any evidencefor thisipse dixit assertion. The expresstermsof the M SA preclude
defen antsfrom “reconstitut[ing] CTR or itsfunction in any form™ and from
participatingin any tobacco-relatedtrade associationsthat **act in any manner
contrary to" the provisionsof'the MSA, including the MSA’s provisions
forbidding any ""material misrepresentation of fact regarding the health
conseguencesof using any Tobacco Product.” [US_12391_36]. The MSA also
contains detailed procedura checksto ensurethat any future tobacco-related trade
association will operateindependently of defendants. [US_12391_34]. Finally,
the MSA expresdy enjoins defendants from joint activity that in any way hasthe
"purposeor effect'™ of limiting the production or distribution of informationto the
public about the health hazardsof smoking or of limiting or suppressing research

into smoking and health. [US_12391 _35-36].

48



The district court nonethel essfound that defendantsmight have unspecified
"'temptations and “opportunities” to re-form the defunct alleged enterprise.”
[Op._1534]. But nowheredid the court explain how it is reasonably likely that
defendants could re-form the enterprisein theface of the MSA’s prohibitions.

b. TheMSA ProhibitsDefendants
From CommittingPredicateActs

The MSA also imposes scores of injunctions and related prohibitionsthat
bar any continuation or repetition-of the core wrongdoing aleged by the
government and found by the district court. For example, the MSA:

o Enjoinsmateria misrepresentationsof fact regarding the health
consequences of smoking, [US_12391 36];

o Enjoinstargeting youth in the advertising, promotion, or marketing of
tobacco products, [US-12391_18-19];

o Bans the use of cartoon charactersin the advertising, promotion,
packaging, or labeling of tobacco products, [US_12391 19];

. Bans billboardsand virtually dl other outdoor advertisingof tobacco
products, [US_12391 22-23];

° Bansappard or other merchandise bearing a tobacco brand namef(e.g.,
caps, jackets or bags with a tobacco brand name), [US_ 12391 25-26];

and

2 The only specific " example'" offered by the district court of these supposed
“opportunities” is that ** Philip Morriscurrently has PMERP (Philip Morris
External Research Program).” However, the PMERP, asits name conveys, is
administered by PMUSA and no other defendant. [Op._1534,16021.
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o Sharply restricts tobacco brand-namesponsorshipsof events or teams
both in number and in type, with aflat banon sgmnsorshi p of athletic
eventsin themajor sports, [US_12391_19-211.

Aseven the district court acknowledged, "'the M SA has made significant strides

towards preventing Defendants' [allegedly] fraudulent activities."” [Op._1619].
Y et, the district court offered no explanation of how the* fraudul ent sub-

schemes™ could possibly continue into the future consistent with the M SA. For

example:

o The court found that defendants misrepresented the health effects of
smoking and by making fal se statements about addiction, nicotine
manipulation, and low tar products. [Op. 1500-02]. But theM SA
enjoinsthe signatories from making misrepresentations regarding the
health consequencesof using any tobacco product, including
statementswith regard to tobacco additives, filters, paper or other
ingredients. [US-12391_36].

. The court found that defendantsagreed to suppresssmoking and
health research into smoking and health. [Op. _1500-02]. But the
MSA enjoins the signatories from agreeing to limit or suppress
research into smoking and health. [US_12391 35-36].

. The court found that defendants marketed to youth, [Op._1500-02],
and designed advertisementsthat " gppedl to and target youth,"
[Op.—1519]. But the M SA prohibitsthe signatoriesfrom taking any
action, directly or indirectly, to target youth in the advertising,
promotion, or marketing of tobacco products, or taking any action, the
primary purpose of which isto initiate, maintain, or increase the
incidenceof youth smoking. [US-12391_18-19].

** Notably, the MSA did not ban the use of any low tar descriptors, such as
"lights."" Asdiscussed below, becausethe FTC has authorized the use of such
descriptors, they cannot form the basisof aRICO violation. Seeinfra at V.
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Thedistrict court nonethel essdisregarded the MSA becauseit doubted the
States ability to enforce theseinjunctions. [Op.—1610]. But the"'facts” relied
upon by the court relating to the States' ability or willingnessto enforce the MSA
are nowhereto befound -- either in the opinion or intherecord. For example, the
district court cited nothing for its repeated assertions that the States have devoted
""limited resources™ to MSA enforcement. [Op._1488, 1492]. Thisassertionis
belied by the court's own finding that that the States have instituted numerous
enforcement measures against defendants. [Op. 1619-10].

Thedistrict court also asserted that ** Defendantshave not fully complied
with the letter or spirit of the MSA.” [Op._1609]. But leaving asidethat the court
falled to cite even asingle violation of the MSA that was not dealt with by the
States, failure to comply with all the detailsor the spirit" of the MSA does not
even begin to approach a RICO violation. Indeed, the six examples cited by the
court asviolationsof the " |etter or spirit™ of the M SA confirm beyond doubt that
the States arevigorously enforcingit. Of thesix:

One example ssimply noted that Lorillard had not changed its

"Pleasure” advertisingcampaign. [Op. 1609]. But the MSA did not
requireit to do so. Nor doesthis advertising violate RICO.

. Another noted that PMUSA and Altna's international subsidiary each
sponsor motor sports teams when the MSA limits each signatory to
one sports sponsorship. But the court never states that this violates the
MSA, becauseit plainly doesnot. [Op._1610]. And the court does
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not even begin to explain how sponsorship of a motor sportsteam by
an Altria subsidiary violatesRICO.

Onecharged that “[e]ven though the M SA required defendants to shut
down and disband CIAR, Philip Morrishasrecongtituted it at the same
address and with thesame director, under the name of the Philip
Morris External Research Program.” [Op. 1610]. But nothing in the
MSA barred PMUSA individually from operating a research program
and, indeed, PMUSA would be criticizedif it were nat undertaking.
research. Nor doessuchindividual activity in any way suggest that
PMUSA will engagein RICO violations,

A fourth accused defendantsof “increas[ing] price promotions' -- i.e.,
reducing prices-- noting that "'youth are particularly vulnerable to"
pricereductions. Id. But it isabsurd to charge that defendants
competitive pricereductionsviolated FUCO (or even the MSA or its
"quirit") merely becauseyouth -- likeal rational consumers-- prefer
lower prices.

Thisleavesjust two other purported instancesof failure to “compl[y] with

theletter or spirit of the MSA." [Op.—1609]. Asthedistrict court itself

acknowledges, in one, the State brought an enforcement action to end the conduct,

see Peopleex rel V. Lockyerv. R.J. Reynolds Tobacco Co., 11 Cal. Rptr. 3d 317

(Cal. Ct. App. 2004) (alleged youth targeting), and, in the other, PMUSA

voluntarily ended the conduct after a State Attorney General protested.

[Op._1609-10] (limiting sponsorship of asingle motor sports team to only one auto

racing league per year). In other words, in the only instances arguably worthy of

the States’ attention, the Statesdid, in fact, successfully protest the conduct at
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issue® Indeed, thefact that the court was ableto point to only two such instances
in the eight yearsof the MSA’s enforcement -- each of which wasresolved to the
satisfaction of the States -- establishesthe efficacy of the MSA.*® Theseinstances,
moreover, were actionsby individual companies, not any " enterprise” governed by
RICO.

In short, far from demonstrating that the MSA isineffective, the evidence
relied upon by thedistrict court confirmsthat the government failed to discharge
its burden of showing alikdihood of futureRICO violationsin theface of the

MSA.

?® The court also asserted that “[t]he states Attorneys Genera have complained to
Philip Morristhat more then forty typesof activitiesviolatethe MSA.”
[Op._1489]. But thetestimony relied on by the court was not testimony at all, but
across-examination question. Theactua testimony smply points out informal
Inquiries made by the Attorneys Genera -- each of which wasresolved to the
States' satisfaction. See[JD_041836_ 26-28].

?® The court also held that the MSA could not prevent future violations, because
defendants Altria (a holding company that owns PMUSA and other companies)
and BATCo were not subject to the provisionsof theMSA. [Op. 1612].
However, Altriadoes not manufacture, sell, market, or advertise cigarettes, see,
e.g., [1/26/05_Tr._11184-85,111891; [Szymanczyk WD 13]; and BATCo does
not manufacture, sell, market, or advertisecigarettes in the United States, see, e.g.,
[JD_013318 850275059]; [JD_013295 003]; [Op._1613n.47]. Moreover, the
MSA’s elimination of any potential “enterprise” structure makes RICO violations
by any defendant unlikely, regardiess of whether that defendant isa party to the
MSA.
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2. Defendants Current Public
PositionsPreclude FutureRICO Violations

Apart from the MSA, defendantsyearsago radically transformed their
business practices and public positionson issues relating to smoking and health.
Defendants' revised public positionswith respect to causation, addiction, and low
tar simply cannot be undone.”

a. DefendantsHave Admitted For
Y earsThat Smoking CausesL ung Cancer

Theprincipal fraud found by thedistrict court was defendants' denial of a
causal link between smoking and disease. [Op.—1501]. However, asthe
government's experts conceded, defendants have publicly admitted fox years that
smoking causes disease. Seg, e.g., [10/14/04_Tr._ 2513] (by 1999, defendants had
made "' direct and explicit admission{s] that cigarette[] smoking caused disease™).
PMUSA states on its website that it ' agreeswith the overwhelming medical and
scientific consensus that cigarette smoking causes|ung cancer, heart disease,
emphysema and other serious diseasesin smokers." [JD 053199]. RJR statesthat
"*smoking, in combination with other factors, causes diseasesin someindividuals."

[¥D_068012]. Lorillard haslikewise" stated publicly that we agree with and accept

2" \With respect to the remaining alleged schemes (ETS, nicotine manipulation,
youth marketing, and suppression), thedistrict court erred in finding any RICO
violation, as discussed infra a VI, VII, and VIIL.
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the Surgeon General's and other public health authorities' views, which includes
any diseesg"" [10/13/04_Tr._2303], and its website encouragesthe public to rely
on public health authorities fox information about the hazardsof smoking.
[Orlowsky_WD 90-92].

Thedistrict court nonethel essconcluded that defendantswerelikely to revert
to past denials of adverse health effects because defendants' concessions were
"half-hearted,” faulting RJR for stating that smoking causesdisease"'in
combination with other factors'™ and Lorillard for similarly stating that smoking is.
a''risk factor" for disease. [Op.—1604-05]. Of course, both statementsare
accurate. Moreover, this semantic quibbling does not even remotely demonstrate
that defendantsare likely to deny in the futurethat smoking causesdisease. In any
event, it isimpossible to understand how defendants could reversepositions on this
Issue in away that would be fraudulent, because no rationa consumer would
believe them (particularly after four decadesof mandated health warnings). See
infra & V1 (statement must be material to be fraudulent).

b. DefendantsHave Admitted For
YearsThat Smoking Is Addictive

Thesameistrueof thedistrict court's finding that defendants are reasonably

likely to deny that smoking is"addictive.”” Although defendantsdispute the court's
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conclusion that defendants' past statementswere fraudulent, see’infra at VIII, al'
defendants now agree that smoking is addictive.
PMUSA, for example, has publicly admitted the addictiveness of smoking
for years:
Philip Morris USA agreeswith the overwhelming
medical and scientific consensusthat cigarettesmoking is
addictive. It can be very difficult to quit smoking, but

thisshould not deter smokerswho want to quit from
trying to do so.

[JD_053199]. Other defendants have donethesame. [Op._455-56] (RIJR
acknowledged that “‘[mJany people believe that smoking isaddictive, and as that
term iscommonly used today, it is™'); [Op.—460-61] (BWTC posted adocument on
its website that stated, "*'by some definitions, including that of the Surgeon General
in 1988, cigarette smoking would be classified as addictive™’). And, although the
court'criticized the content of a 2003 press release regarding a litigation verdict
that Lorillard posted on its website, (Op.—1605] (stating that "' willpower istheonly
smoking cessation aid that awaysworks"), the fact of the matter isthat, since May
2000, Lorillard has also agreed that cigarette smoking isaddictive.
[Orlowsky WD].

The district court acknowledged these statements, but criticized defendants
for not "*publicly inform[ing] consumersthat nicotineis addictive, much less that
smoking isanicotine-driven addiction." {Op. 1607] (emphases added). But the
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important thing for smokers to know is that snmoki ng isaddictive; Certainly, this .
" omission" does not constitute fraud, much lessaRICO violation. [Op. 1618].*

c. DefendantsHave Disclosed To Consumers
That Low Tar CigarettesMay Not Be Safer

Thedistrict court also found that defendants' statements about low tar
cigarettes were fraudul ent because defendantsdid not inform low tar cigarette
smokers that they may " compensate” -- i.e., change the way that they smokein
order to obtain more nicotine -- and thus may get the same amount of tar and
nicotine from low tar cigarettes as they would from a higher tar cigarette.
[Op._864-77, 1514-16]. Again, defendants vigorously dispute that they have ever
misled consumerson thisissue (seeinfra at V), but, in any event, therecord is
clear that defendantstoday provide consumers with precisely the information that
the court found previously lacking. See[Op._915-16, 929-30].

For example, in a November 2002 package'* onsert™ (a brochureenclosed in
the cellophane wrapping) that PMUSA included with approximately 130 million
packages of non-full flavor (light, ultralight, low tar, and medium tar) cigarettes,

PMUSA told consumersthat "*the tar and nicotine yield numbers are not meant to

% Denise K eane, the General Counsel of PMUSA, did not testify -- asthe court
reported -- that "'it ismaterial for peopleto know that Philip Morris agrees that the
nicotine deliveredin cigarette smoke is addictive.” [Op._1607]. Instead, she
testified only that ""the fact that snoki ng is addictive' is material to consumers.
{1/18/05_Tr._10458] (emphasisadded).



communicate the amount of tar or nicotineactually inhaled by any smoker, as
individual s do not smoke like the machine used in the government test method."
[JD_041096]. PMUSA further advised:

The amount of tar and nicotineyou inhalewill be higher

than the stated tar and nicotineyield numbersif, for

example, you block ventilation holes, inhale more

deeply, take more puffsor smoke more cigarettes.

Similarly, if you smoke brands with descriptorssuch as

"UltraLight,”" "Light," “Medium,” or ""Mild," you may

not inhale lesstar and nicotine than you would from
other brands. It depends on how you smoke.

Id. Inthefourth quartersof 2003 and 2004, PMUSA again enclosed similar
onserts in more than 100 million packagesof cigarettes. [Szymanczyk WD_97];
[Keane WD_60-61]; [JD_041096]; [JD_052910]; [JD_ 550421. PMUSA also has
disclosed the onsert and additiona information about low tar cigarettesand
compensation on its publicly accessible website since October 1999.

[JD_053199]; [Szymanczyk_WD_74-76].

Other defendants have provided similar information to consumers. RIR has
informed consumersthat *'thereis no such thing as a safe cigarette” and that the
use of descriptors does not mean that a cigaretteissafer. [Beasley_WD_71];
[JD_068012]. RJR aso has publicly described compensation and communicated
thefindings of the National Cancer Institute’s Monograph 13, to which it directed

consumers viaalink on itswebsite. See RJ ReynoldsTobacco Company, Smoking
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and Health, Guiding Principlesand Beliefs,
http://www.rjrt.com/smoking/summaryCover.asp. Likewise, Lorillard has advised
consumersthat "dl cigarettesare dangerous” and has stated that low tar cigarettes
do not present aclear reduction in risk. {Orlowsky WD_93-94,109]. In short,
there smply is no basisfor finding that defendantsare engaged in current, or likely
to commit future, RICO violationsrelating to low tar cigarettes.

3. BWH’s Recongtituted Status And TI/CTR’s

Dissolution Preclude Future RICO Violations
And Render ThisCaseMoot AsTo These Entities

Thedistrict court also erred in finding that BWH is likely to commit future
RICO violations because, after the amended complaint wasfiled, BWTC was
reconstituted as a passive holding company. On July 30,2004, the entirety of
BWTC’s domestictobacco operations, assets, and liabilitieswere merged with
Reynolds Tobacco. See[US_89456_53-55]; [JD _013296_310-73]; [JD_—
013295_3]. BWH owns no facilities, manufacturesno tobacco or tobacco
products, and engagesin no advertisng or selling of tobacco productsat all. See
(JD_013295 146-220]. Further, it haswithdrawn from al domesticand
International trade organizations and no longer maintainsa website. See, e.g.,
[1/7/04Tr._9318]; [Ivey_WD_1]; [1/24/05_Tr_ 10818-19]; [Beasley WD _66-
67]; [11/16/04 Tr. 6078-79]. Asaresult of the merger, "'the challenged conduct
[has] cease[d] such that ‘there is no reasonableexpectation that the wrong will be
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repeated,’ [and thug] it becomesimpossiblefor the court to grant ‘any effectual’
relief whatever' to [the] prevailing party.” Ciry of Eriev. Pap's4.M., 529 U 5.
277,287 (2000).

In reaching the conclusion that the prescribed remedieswere necessary to
prevent and restrain future RICO violations, the district court failed to make any
findings, nor was any evidence presented, that the post-merger BWH, as
reconstituted, manufactures, sells, or marketstobacco products. Such a finding,
supported by evidence, isaprerequisiteto establishing a reasonable likelihood of
future RICO violations. Accordingly, BWH’s fundamental reconstitutionand
corresponding complete withdrawa from any tobacco operations -- combined with
the court's failure to make any findings to the contrary -- compelsthe conclusion
that there is no reasonablelikelihood that BWH will commit any future violations
of RICO.

Thisrecongtituted status al so renders the government's case against BWH
moot -- depriving thedistrict court of Article1l1 jurisdiction. SeeLewisv.
Continental Bank Corp., 494 U.S. 472,477-78 (1990); Friends of the Earth, Inc. v:
Laidlaw Envil. Servs., Inc., 528U .S. 167, 189-91 (2000); Deakensv. Monaghan,
484 U.S. 193, 199 (1988); Wyoming Outdoor Council v. United States Forest
Sew.,165F.3d 43, 47 (D.C. Cir. 1999). Where, as here, adefendant isa

reconstituted entity that has completely withdrawn from, and shows absolutely no
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propensity to return to, the challenged conduct, a court lacks subj ect-matter
jurisdiction to enjoin that defendant. County of Los Angeles V. Davis, 440 U.S.
625, 632-34 (1979)

These principlesalso requirereversal asto CTR and Tl. Thedistrict court
recognized that no relief could be avarded against these entities because there was
no likelihood that they would violate RICO in the future. [Op. 1614-19]. More
fundamentally, however, because CTR and Tl no longer exist, the entire case
against these entitiesshould be dismissed as moot.

V. BECAUSETHE DISTRICT COURT FAILEDTO IDENTIFY THE

RICO VIOLATIONS,ITSREMEDIESWERE NOT PROPERLY
TAILORED TO PREVENT AND RESTRAIN FUTURE VIOLATIONS

Nowhere in its1,653-page opinion did the district court ever identify which
alleged racketeering acts -- or even which fraudulent "schemes’-- supposedly
formed the" pattern of racketeering' Rather, the court stated only that
“defendant[s] devised a scheme intended to defraud which included one or more of
the individual component schemesalleged,' [Op.—1502] (emphasis added), without
identifying which scheme or schemesso qudified. Thelega requirement that the
court identify which alleged racketeering acts actualy constituted RICO
racketeeringis not ameretechnicality. Without theidentification of any past or
current RICO violations, this Court obviously cannot determine whether any
defendant's conduct constituted a "' pattern of racketeering activity" or whether the
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ordered relief isproperly tailored to " prevent and restrain™ afuture RICO violation.
See United Statesv. Philip Morris USA, Inc., 396 F.3d 1190, 1198 (D.C. Cir.
2005). If, for example, the only "'scheme™ found to violate RICO related to long-
ceased denialsthat smoking causes disease, thiswould not support a prospective
Injunction against such ancient denials, much lessinjunctions relating to the other
alleged frauds.

This omission is dispositive because, as this Court explained in Microsoft, a
remedial order may stand only wherethereisa' causa connection between the
conduct enjoined or mandated and the violationfound." 253 F.3d at 105 (emphasis
added); seealso Dayton Bd. d Educ. v. Brinkman, 433 U.S. 406,420 (1977) ("'the
scope of the remedy"* must be™'tailored" to the* violationfound); Milliken v.
Bradley, 418 U.S. 717,738 (1974).

The need for aclear articulation of which aleged schemes and predicate acts
were found to violate RICO isunderscored by several deficiencies in the district
court's findingsand conclusions. First, every one of thefive aleged predicate acts
relating to nicotine manipulation (RA 109-113), came from testimony before
Congress, see[Op._1513 n.15]; [Op.—App.II1_25], which, as the court expressly
found, is protected speech under the Noerr-Pennington doctrine, [Op._1564]; see
alsoinfra at IX(A). (Asnoted, the 148 alleged predicate acts are the only potential

groundsfor RICO liability here. Seesupraat 7.)
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Second, the government alleged just one ETS-related predicateact,

(RA 42) -- a1977 statement that “[tJobacco smoke does not harm nonsmokers.”
[Op._App.lIL._10]. Thedistrict court did not (and could not) find that statement to
be an act of racketeering because, as explained below, the court itself ruled that
statementsdenying ETS’s health effectsonly became fraudulent when ascientific
consensusemerged in 1986, nine yearslater. Seeinfra at 102-03; see also

[Op. 1232, 1406).

Third, only four of the nineteen alleged predicate acts under the “addiction”
schemetook place after December of 1988, the date on which -- according to the
district court -- denials of "'addiction™ became fraudulent because the Surgeon
Genera determined then for thefirst time that smoking was'' addictive.”” See
[Op._341-45, 1508 n.12]; seealso infra at 106-07. Two of these statements were
made during testimony before Congress(RA 109, 110), and one was a letter from
one of the defendantsregarding the same congressional testimony (RA 114),
[Op._ App.I11._25]; thesethree statements, thus, are protected under Noerr-
Pennington. The fourth statement (RA 116), which appeared on onedefendant's
website, acknowledgesthat smoking isaddictive, but further opinesthat the key
Issue is whether "' consumers are aware that smoking may be difficult to quit (which
they are) and whether thereis anything in cigarette smoke that impairssmokers

from reaching and implementingadecision to quit (which we believethereis

63



not)." [Op._App.II1._26] (emphasisadded). That opinion isneither material nor'a
RICO violation.

Fourth, of defendants eight allegedly fraudulent statementsregarding the
relative health benefitsof low tar cigarettes(RA 36, 37, 39, 47, 48, 53, 119, 124),
the most recent was made 25 yearsago. [Op._1515 n.16]; [Op._App.Ill. 9-13, 27-
28]. A statement must be fraudulent when made; yet, at thetimeall of these
statementswere made -- indeed, until the publication of the National Cancer
Institute's Monograph 13 in 2001 -- the public health community was generally of
the view that low tar cigaretteswere less hazardousthan regular cigarettes. See
infraa 67-72; [2/15/05_Tr._13373-74] (prior to the publication of Monograph I3
the consensuswas that smokersof low tar and nicotinecigarettesfaced lower risk
of disease); [US_58700_65] ("Prior reviews(U.S. DHHS, 1981; NClI, 1996) of
changesin diseaserisk with switching from unfiltered or higher yield to filtered or
lower yield cigarettes concluded that switching probably reduced lung cancer risk
somewhat ....”"). Thereis no factual or lega basisfor concluding that these
statementswere fraudulent. |

Ultimately, thedistrict court justified itsfailure to specify which acts or
schemes constituted fi-aud by citing cases upholding criminal sentencesif at least
one of the alleged schemes satisfied the elementsof mail or wire fraud. See

[Op. 1502]. But thosecrimina cases areinappositebecausetheremedy --
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imprisonment -- would have been the same regardless of the number of schemes.™
In acivil case, by contrast, any remedy must be linked to the violation. Where, as
here, the court failed to identify the conduct a issuethat actually violated RICO --
or would do so in the future-- the remedies cannot be upheld becausethereis no
basisfor concluding that they would prevent or restrain a RICQ violation.
Microsoft, 253 F.3d a 104-05.

PART TWO: ERRORSWITH RESPECT TO SPECIFICSCHEMES

The district court committed numerouserrors with respect to its conclusion
that defendantsengaged in fraudulent activity. First, any conclusion that
defendants committed fraud by marketing and selling light and low tar cigarettes
cannot stand because, among other reasons, that very conduct was approved by the
FTC. Second, with respect to the remaining schemes, therewas no evidence that
defendants statementswere material or intended to deprive persons of money or
property, as the mail and wire fraud statutesrequire. Third, with respect to the
alleged ETS scheme, the court erred in finding that good faith and scientifically
supported statements about the health effectsof ETS amounted to criminal fraud.

Fourth, with respect to the alleged addiction scheme, the court likewise erred in

#n criminal caseswhere thelength of the sentence would differ depending on
which particular RICO violation occurred, courts do insist on "' specific findings"
identifying which "underlying offense’ supportsthe sentence. See United Statesv.
Tocco, 200 F.3d 401,428-31 (6th Cir. 2000).



converting asemantic debate over whether cigarettes are better described as
"addictive" or " dependence-producing' into criminal fraud. FH nal |y, even if the
fraud statutes themsealvesdid not foreclosethe court's conclusions, the First
Amendment would.

V. THE DISTRICT COURT ERRED ASA MATTER OF LAW IN
FINDING FRAUD RELATING TO LOW TAR CIGARETTES

Thedistrict court committed lega error with respect to the specificalleged
"scheme™ of fraud relating to defendants’ use of descriptorssuch as*' low tar,”
"light,” or "ultralight" to refer to reduced-yield cigarettes(as measured by the
FTC Method) compared to full-flavor cigarettes. AstheFifth Circuit recently
held, 'the use of FTC-approved descriptors cannot constitutefraud' because
“[cligarettes |abeled as'light' and 'low-tar' do deliver lesstar and nicotine as
measured by theonly government-sanctioned methodology for their
measurement." Brown v. Brown & W |1 anson Tobacco Corp., 479 F.3d 383,392
(5th Cir. 2007). Thedistrict court's judgment with respect to low tar cigarettesis
thus legally erroneous becauseit (1) improperly usesageneral statutory standard
to override the FTC’s specific authorization of the descriptorsas part of an
Integrated regulatory program, (2) ignoresthe well-established principlethat

government-approvedconduct cannot be the target of government prosecution,
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(3) improperly finds the descriptorsfraudulent, (4) violates the First Amendment,
and (5) appliesto the sale of cigarettes wholly outside of the United States.

A. TheFTC’s Regulatory Policies
1. TheFTC’s Three-Pronged Regulatory Program

The FTC has the authority to protect consumersfiom "unfair or deceptive
practices,” see Pub. L. No. 75-447, 52 Stat. 111 (1938) and hasexercised this
power with respect to cigarette advertisingsince the 1940s. Congress confirmed
this regulatory power in the Labeling Act. There, Congress mandated specific
health warningson al cigarette advertisng and packaging. 15U.SC. § 1332. As
the Supreme Court has recognized, “to the extent that Congresscontemplated
additional targeted regulation of cigaretteadvertisng' beyond thesewarnings, “it
vested that authority in the FTC." Reilly, 533 U.S. a 548 (emphasisadded).

Asthedistrict court found, the FTC has focused much attention on low tar
cigarettesover thelast haf century. [Op._742-46]. In responseto pressure from
the public health community, the FTC adopted two policy "'gods" in this
area. (1) to"" provideconsumerswith an incentiveto smoke thelower tar/nicotine
cigarettes rather than the higher tar/conventional cigarettes;” and (2) to""give
manufacturers acompetitiveincentiveto produce cigarettes with low levelsof tar

and nicotine." [Op._748]. Consstent with these goals," the FTC developed a
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three-pronged regulatory program concerningthe measurement, disclosure, and'
marketing of tar and nicotineyields.

Firg, the FTC developed a standardized test methodology for measuring tar
and nicotineyields, now known asthe"FTC Method." [Op._746-47]. In 1966, the
FTC notified defendantsthat **they would be permitted to advertisetar and nicotine
yields" based on FTC Method measurements. [Op._747]. In 1967, the FTC began
testing cigarettesunder the FTC Method in itsown laboratories and periodically
published the results. [Op._749].%°

The FTC concluded that the FTC Method provided a*' reasonable
standardized method" that was'* capable of being presented to the publicina
manner that is readily understandable.”” [JD_061264 1-2]. The FTC aso
concluded that the'' public interest requiresthat all test results presented to the
public be based on auniform method" because “fu]se of morethan onetesting
method ... would only serveto confuse or misead the public.” [JD_ 004348 2].
Asaresult, the FTC advised that "' statements or representations” of tar and
nicotineyields' based on non-standardized tests having no official or

governmental sanction would tend to confuseand misead the public.”

*'1n 1987, the FTC delegated testing responsibility to the Tobacco Industry Testing
Lab, which has since conducted thetesting under FTC supervision.
[US_51957_73
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[JD_001493_3]. Indeed, in 1978, the FTC rgected arequest to use a method other
than the FTC Method, even if the method would producehigher yidds:

In the Commission’s view, it would be deceptiveto

advertiseatar figure which is higher than the latest

applicable FTC tar figure. If the headlined tar level

differs from thetar figure disclosed in accordancewith

thecigarette industry's voluntary disclosure agreement,

consumer confusion might be generated. ... Therefore, in

the Commission's opinion, tar values which are set forth

In cigarette advertisementsmust be consistent with the
latest applicable FTC tar number.

In re Lorillard, 92 F.T.C. 1035, 1035 (1978).

Second, in 1970, to encourage' greater interest in obtaining alow tar and
nicotinecigarette’ and to facilitate' competition among the cigarette companiesto
meet that interest,” the FTC compelled the tobacco industry to include FTC
Method resultsin dl advertising. [JD- 000444_15]. The FTC initially sought to
implement this requirement through a Trade Regulation Rule, but allowed the
manufacturers to submit instead a proposal that was published in the Federd
Register and subject to noticeand comment. [Op._749]. The FTC regjected the
manufacturers initial proposal, but adopted arevised version of the proposal ""asa
substitutefor itsproposed traderegulation.” [Op. 749-50].

Third, the FTC mandated that any statement regarding tar and nicotine
yields -- including descriptors-- must be substantiated by FTC Method results. In
1967, the FTC announced its “enforcement policy" with respect to "' representations
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relating to tar, and nicotine content of cigarettes,” indicating that it would " not
challenge' representationssubstantiated by the FTC Method results.
[JD_001493.3]. The FTC repeated this statement in its Annua Report to
Congress. [US_64287_18].

Consstent with thispolicy, the FTC entered into a consent decreein 1971
with American Brands, in which the FTC announced that it would permit the use
of shorthand descriptorssuch as “low,™ 'lower," "' reduced" or "'like qualifying
terms,"" so long as the statement was substantiated by FTC Method results.
[JD_003674_ 2-31. TheFTC reaffirmed this position in a more recent consent
decreethat explicitly provided that statementsin advertisements communicating
FTC Method results"'with or without an expressor implied representation that
[the] brand is'low," ‘lower," or lowest,' in tar and/or nicotine™ would be
permissible. In reAm. Tobacco Co., 119 F.T.C. 3, 11 (1995).

2.  TheFTC’s AwarenessOf The
LimitationsOf The FTC Method

From the beginning of its program, the FTC knew that its standardized test
method could not accurately predict how much tar and nicotine any particular
smoker would inteke. [Op._750-52]. Asthedigtrict court found, defendants
repeatedly told the FTC that its testing method **would not measure the tar or

nicotine that a human being would ingest from smoking any particular cigarette™
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because ‘“[nJo two human smokerssmokein thesameway."' [Op._751]. Asthe
court acknowledged, “[t]he FTC’s press releaseannouncing itsdecision clearly
described the limitationsaof the standardized tes method it was adopting.”
[Op._751-52] (emphasisadded).

Furthermore, the FTC repeatedly investigated chargesthat its method was
midleading because it could not account for " compensation,'* the tendency of some
smokersto changethe way that they smoke to obtain more nicotine from low tar
cigarettes-- for example, “by taking more frequent puffs, inhaling smoke more
deeply, holding smokein their lungslonger, covering cigarette ventilation holes
with fingersor lips, and/or smoking more cigarettes” [Op._741,786-818]. On
each occasion, however, the FTC decided to retain its method. 1n 1977, for
example, the.FTC investigated claims that its measurements were misleading
becausesome smokers might cover ventilation holesthat are used on many low tar
cigarettes. See 42 Fed. Reg. 21,155 (April 25, 1977); 43 Fed. Reg. 11,856 (March
22,1978). TheFTC recognized that smokersmay "' compensate’ by covering
ventilation holes and thereby increasethe amount of tar inhaled, but nonethel ess
decided to retainits method. 1d.;seealso [US 51957 3-4].

In 1981, the FTC began investigating whether auniquefilter design used in
BWTC’s Barclay cigaretteswas producing mideadingly low numbersinthe FTC

Method's machine. [US _51957_5]. Throughout theinvestigationand in
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subsequent litigation, BWTC argued that, because of compensation, the FTC
Method wasflawed and deceptive. [US-51957_4-71; 48 Fed. Reg. 15,953 (April
13, 1983); 49 Fed. Reg. 23,121 (June 4, 1984). In response, the FTC undertook a
broad-based study of low tar cigarettesand compensation, consulted with experts
in smoking and health -- including expertsthat testified for the government here --
and considered other testing methods. In theend, it decided not to changeits
method. [US_ 51957_4-71

In declining to changeits program, the FTC relied on epidemiol ogical
studies showing that peoplewho smoked cigarettesthat measured lower in tar
under the FTC Method werelesslikely to get certain smoking-related diseasesthan
peoplewho smoked higher yidding cigarettes. [JD_63324]; [US_ 58700_82]
(collectingand summarizing.studies); [9/29/04_Tr._1146]; [US_51957_7]. Asthe
government's own witnesses have acknowledged, because these sudies compared
therisksincurred by actud smokers, grouped accordingto FTC Method yields, they
inherently accounted for any tendency to compensate by smoking individual
cigarettesmoreintensvey. [9/29/04_Tr._1161-62, 1176, 1178].

Thepublic hedlth view that low tar cigaretteswere safer continued at |east
until 2001, when the Nationa Cancer Institutepublished Monograph 13.
[US_58700_81-82]. After anew review of theavailableepidemiological

literature, Monograph 13 concluded that therewas''no convincing evidence that
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changesin cigarette design between 1950 and the mid-1980s haveresulted in an
Important decreasein the disease burden caused by cigarette use either for smokers
asagroup or for thewhole population.” [US_58700_146]. Nonetheless,evenin
light of Monograph 13, the FTC has adhered to its low tar cigarette policy and has
not revoked its authorization of defendants marketing of low tar cigarettes. See
[Langenfeld_WD_92, 128-29].*!

B TheJudgment Conflicts With The FTC's
Specific Regulatory PoliciesAnd Must Be Rever sed

Thedistrict court's conclusionthat low tar descriptorsare fraudulent, its ban
on those descriptors, and its required correctivecommunications, are
Impermissi ble because they inescapably conflict with the FTC’s policiesdescribed
above. SeeBrown, 479 F.3d at 392. Asamatter of law, defendants conduct could
not violate RICO becauseit was subject to and authorized by the FTC's regulatory
regime.

It isaxiomatic that, where an agency has taken specific action pursuant to its
statutory authority, a court should not upset this regime by applying a generd

statute. Rather, any conflict between agenerd statuteand specific regulatory

' The district court acknowledged that many studies continueto suggest that low
tar cigarettesare safer and the government's expert, Dr. Burns, conceded that his
personal beliefsabout “low tar' cigarettesdo not represent the scientific
consensus, eventoday. See e.g., [Op._761-62,7641; [2/15/05 Tr. 13392-93].
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action must be resolved in favor of the regulatory action, unlessCongress has
demonstrated a contrary intent. See, e.g., Hughes Tool Co. v. Trans World
Airlines, Inc., 409 U.S. 363,387 (1973); Middlesex County Sewage Auth. v. Nut
Sea ClammersAss’n, 453 U.S. 1, 20 (1981). Thisdoctrinea so followsfrom
separation of powersand administrativelaw principles, which require the district
court to defer to the agency's expertise. See Chevron U.S.4., Inc. v. Natural Res.
Defense Council, Inc., 467 U.S. 837,844 (1984); Pawley v. BethEnergy Mines,
Inc., 501 U.S. 680,696 (1991); Troy Corp. v. Browner, 120 F.3d 277,283 (D.C.
Cir. 1997).

For instance, in Pan American World Airways, Inc. v. United States, 371
U.S. 296 (1963), the Supreme Court rgected the government's Sherman Act
challengeto conduct that was already governed by a regulatory scheme
administered by the Civil AeronauticsBoard. The Court reasoned that “[i]t would
be strange, indeed, if [conduct] that met the requirements of the [specific Civil
Aeronautics Act] would be held to be antitrust violations.” 1d. & 309; seealso id.
a 305. That being 0, "'if the courts wereto intrudeindependently with their
conception of the antitrust laws, two regimesmight collide™ Id. at 310

Similarly, in Credit Suisse Securities (USA)LLCv. Billing, 127 S. Ct. 2383
(2007), the Supreme Court recently held that the antitrust laws could not be used to

challengecertain underwriting practicessubject to SEC regulation wheretherewas
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(1) “the existence of regulatory authority,” (2) "' exercise[of] that authority," and
(3) "a resulting risk” of “conflicting guidance, requirements, duties, privileges, or
standards of conduct.” Id. at 2392. Thiswastrueeven though the “SEC has
disapproved ... the conduct that the antitrust complaints attack,"" becausethere was
“a serious line-drawing problem' differentiating the permitted or precluded
conduct and it would thus'' provedifficult for ... many different courtsto reach
consistent results.” Id. at 2394-95 (emphasisin original). Afortiori, asthe United
States itself acknowledged, approval of conduct by the specific regulatory agency
Immunizesit from attack under a general statute. See Br. of United States as
Amicus Curiae, Credit Suisse Securities (USA) LLCv. Billing, 2007 WL 173649,
at ¥12-13 (Jan. 22,2007); seeaso Haddad v. Crosby Corp., 533 F.2d 1247,1249
(D.C. Cir. 1976).

Consistent with these principles, this Court and others have held that RICO
does not apply where the challenged conduct was specifically regulated by a
federal agency acting withinitsauthority. In Danielsen v. Burnside-Ott Aviation
Training Center, Inc., 941 F.2d 1220 (D.C. Cir. 1991), this Court held that RICO
could not be used to challenge conduct specifically regulated under the Service
Contract Act (“SCA”). The Court therefore dismissed a RICO action challenging
allegedly fraudulent wage classifications by government contractors becausethe

SCA vested the Secretary of Labor with the authority to make decisionsregarding
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applicable wage rates and these specific regulatory provisionssupplied the relevant
standards and enforcement mechanisms. Seeid. at 1228-29. Sincethe SCA’s
comprehensivescheme foreclosed an implied cause of action under the SCA itself,
it also foreclosed a RICO action because “fram[ing] the action ... in terms of RICO
addsnothing." 1d.at 1228.

Tamburéelov. Comm-Tract Corp., 67 F.3d 973 (1st Cir. 1995), isto like
effect. There, the Firgt Circuit held that an employee could not maintain a RICO
action to challengeconduct specifically governed by the Nationa Labor Relations
Act ("NLRA"). Despitethefact that the “[p]laintiff’s alegations arguably
establish[ed] violationsof both RICO and the NLRA,"" the court held that RICO
could not be applied in amanner that would interferewith the enforcement
mechanismsestablished under the NLRA. Id. a 978; see also Brennan v.
Chestnut, 973 F.2d 644,647 (8th Cir. 1992) (rgecting attempt to use RICO in a
claim “involv[ing] conduct protected and prohibited by the NLRA"); Bridges v.
Blue Cross & Blue Shidd Ass’z, 935 F. Supp. 37, 41 (D.D.C. 1996) (applying
Danielsen to hold that the Federal EmployeesHedth Benefits Act **leaves no room
for aremedy under RICO).

Finaly, inSun City Taxpayers® Association v. Citizens UtilitiesCo.,45F.3d
58, 61-62 (2d Cir. 1995), the Second Circuit held that the filed-ratedoctrine, which

recognizesthe authority of regulatory commissionsto consider and set utility rates,
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required dismissal of a RICO action alleging fraud during the rate-setting process.
As the court explained, any rate that is" approved by the governing regulatory
agency' is"'per sereasonable’” and cannot form the basisof a RICO action. /d. at
62; seeal'so Wegoland, L«d. v. NYNEX Corp., 27 F.3d 17, 22 (2d Cir. 1994)
(same).

In a similar context, numerous courts have dismissed state consumer
protection claimschallenging the use of low tar descriptors becausethe FTC has
authorizedthem. SeePricev. PhilipMorris, 848 N.E.2d 1, 50 (Ill. 2005) (FTC
" specificaly authorized" use of low tar descriptors), cert. denied, 127 S. Ct. 685
(2006); Flanagan v. dltria Group, Inc., No. 05-71697,2005 WL 2769010, & *2, 7
(E.D. Mich. Oct. 25,2005) (useof descriptorswas" specifically authorized" by the
FTC). And, in recently holding that the Labeling Act preempts similar state-law
clamsof light-cigarettefraud, the Fifth Circuit emphasized the FTC’s approval of
low tar descriptors, explaining:

[T]he used FTC-approved descriptorscannot constitute
Jfraud. Cigaretteslabeled as“light” and "'low tar' do
deliver lesstar and nicotineas measured by the only
government-sanctionedmethodol ogy for their
measurement. |n fact, the Manufacturersare essentially
forbidden from making any representationsasto thetar
and nicotinelevelsin their marketing about tar that are
not based on the FTC method. Theterms™light™ and

"lowered tar and nicotine' cannot, therefore, be
inherently deceptiveor untrue.

7



Brown, 479 F.3d at 392 (emphasisadded); see also Watson v. Philip Morris Cos.,
420 F.3d 852,862 (8th Cir. 2005) (recognizingthat the FTC has determined that
theuse of a"'low tar descriptor in conjunction with its cigarettes FTC rating' is
"not ... deceptive') (emphasisin original), rev’d on other grounds, 127 S. Ct. 2301
(2007); Clinton v. Brown & WilliamsonHoldings, -- F. Supp. 2d --, 2007 WL
2181896, at *11 (SD.N.Y., July 24,2007) ("thereis no disputethat the FTC has
declined to disallow [the] terms]['light' or 'lowered in nicotineand tar'] in
response to severd invitationsto do s0"') (emphasisin original).

The conflict between thedistrict court's order and the FTC's regulatory
policies goes beyond the mere authorization of descriptors; it constitutesa full-
scaleassault on the FTC’s policiesin two fundamental respects. Fr<t, the court
. held that defendants use of descriptors based on the FTC method was fraudulent.
However, the FTC warned the industry that it would be deceptive to publish the
resultsof any other testing method. In re Lorillard, 92 F.T.C. 1035. Thus, the
very action that the court held to be deceptive-- basing descriptorson the FTC
Method -- was the very action the FTC requires so that the use of descriptors
would not be deceptive. Asthe Fifth Circuit recognized, such aclaim threatensthe
very existenceof the FTC’s regulatory program: “To hold that the Manufacturers
use of the FTC-gpproved terms relating to the FT C-gpproved measurement system

constitutes affirmative misstatement ... would directly undermine theentire
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purposed thestandardizedfederal labelingsysem.” Brown, 479F.3d at 392
(emphasis added).

Second, the district court's judgment isadirect attack on the FTC’s
requirementto disclosein al cigarette advertisementsthetar yield information that
Isbeing characterized by the descriptors. The tar and nicotinefigures serve
precisely the same purposeas the descriptors-- i.e., to facilitate“mak[ing]
comparative assessments'”* based on the tar and nicotineyields produced by the
FTC Method. Brown & Williamson, 778 F.2d a 39, 41. Theaccurate descriptors
can befalse or mideadingonly if thetar yields produced by the FTC Method are
themselvesfalseor mideading. Yet the court did not prohibit the disclosureof the
tar yieldsthat the FTC requires, presumably becauseit recognized the absurdity of
deeming a govergment-compelled disclosure “fraudulent.” Since the disclosureof
FTC Method resultsis not and cannot be fraud, the description of those results

likewise cannot be fraud.™

* The FTC itself indicated that lawsuits like this one would disrupt itslow tar
policieswhen, in 1988, it opposed proposed legidation that would have repealed ..
the Labeling Act's preemption provision and exposed tobacco companiesto '
liability for advertising and promoting low tar cigarettes. [JD_ 004410 8];
[JD_001992]. The FTC warned that it could generate' significantly incons stent™
obligationson the cigarette companiesand subject cigaretteadvertisersto an
""irreconcilableconflict."? See [JId_004410_8]; [JD-001992].
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The district court summarily brushed these conflictsaside by stating, in a
footnote, that the''the FTC does not impose, regulate, or require” low tar
descriptors. [Op.—1631 n.52]. Asathreshold matter, the question is not whether
the FTC “require[d]” descriptors. Asdiscussed above, agenera statutesuch as
RICO may not be used to imposeliability for conduct that was approved by an
expert federal agency. Seesupraat 73-75.

Beyond that, thedistrict court's assertion that the FTC never “regulate[d]”
descriptorsiswrong. The statement appearsto be based on thefact that the FTC
never issued a formal Trade Regulation Rule addressing the use of descriptors.
But the critical issueis the substance -- not the form -- of agency action. Likedl
agencies, the FTC often acts and setsregulatory policiesthrough a variety of
regulatory tools other than formal rulemaking.® Indeed, numerouscourts have

held that agency actions other than rulemaking can evenpreempt dams™*

% Seg, e.g., Holloway v. Bristol-MyersCorp., 485 F.2d 986, 997-99 (D.C. Cir.
1973) (explaining FTC’s long history of using informal meansto secureadherence
to itspolicies); seealsoPricev. PhilipMorris, Inc., 848 N.E.2d 1, 49-50 (111
2005); Testimony of FTC Chairman Oliver in Hearing Before the Subcomm. on
Transportation, Tourism, and HazardousMateriasof the H. Comm. on Energy and
Commerce, 100th Cong. at 17-19 (1987); [DN_3312_1_212-13] (rulemaking iS
“only one means by which the FTC can obtain industry-wide compliance™).

¥ See, e.g., Gen. Motors Corp. v. Abrams, 897 F.2d 34, 39 (2d Cir. 1990)
(rgjecting the argument that an FTC consent decree cannot preempt state law as
“an exaltation of form over substance™) (citationsomitted and emphasisadded); <f.
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In short, thedistrict court's ruling that accurate descriptionsof tar and
nicotineyields produced by the FTC Method congtitute misleading hedth
informationisirreconcilablewith the FTC's considered judgment that the FTC
Method produces meaningful heath information that should be provided to
consumers. Thecourt's ban on descriptorswould unavoidably frustratethe FTC’s
regulatory objectivesand create precisaly the “collid[ing]” regulatory *'regimes"
that Pan American and similar casessought to avoid. Pan 4Am., 371 U.S a 310.

C. TheFTC’s Authorization of
Descriptor sDefeats SpecificIntent To Defraud

The FTC’s authorization of descriptorsalso defeats as a matter of law any
showing that defendantsacted with "' specific intent' to defraud. Courts have
consistently regjected prosecutionstargeting conduct approved by the government
because to do otherwise would "' sanction an indefensiblesort of entrapment by the
State -- convictinga citizen for exercisinga privilegewhich the Stateclearly had
told him was availableto hm." Raley v. Chi 0, 360 U.S. 423,439 (1959); see also
Cox v. Louisana,379 U.S 559,571-72 (1965).

For example, in United Statesv. Levin, 973 F.2d 463 (6th Cir. 1992), the

Sixth Circuit refused to allow a mall fraud claim becauseemployeesat HHS had

Price, 848 N.E.2d at 46 (concluding that FTC may authorizeconduct through
informal regulatory means).
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approved the challenged activities. The court held that, given such approval, the.
government was legally ""incapable of proving beyond a reasonabledoubt the
intent required to convict" and the prosecution violated “fundamental notions of
fairnessembodied in the Due Processclause.” Id. & 468-69; seealso, e.g., United
Statesv. Laub, 385 U.S. 475,487 (1967) ("' Ordinarily, citizensmay not be
.punishedfor actions undertaken in good faith reliance upon authoritative assurance
that punishment will not atach.™). Applyingsmilar principles, this Court has held
that approval expressed in an advisory opinionissued by a Congressional ethics
committee could provideagood faith defenseas a matter of law to afalse
statements charge pursuant to 18 U.S.C. & 1001: since''good faith reliance upon
adviceof counsd would establish adefenseagaing § 1001 ... relianceupon a
specifically authorized pronouncement of one of the designated committees would.
afortiori do 0" United States v. Hansen, 772 F.2d 940,947 (D.C. Cir. 1985)
(emphasis added).

Asthislineof authority makesclear, therecan be no specificintent here
because the very action challenged as fraudulent was approved by the FTC.

D. TheDescriptorsWereNot Fraudulent
Thedistrict court's judgment with respect to the alleged low tar scheme

must also be reversed because the descriptorswere not ** fraudulent™ as a matter of
law. Under the mail and wire fraud statutes, the government ** bears the burden to
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negate any reasonableinterpretationsthat would make a defendant's statement
factually correct.” United Statesv. Migliaccio, 34 F.3d 1517, 1525 (10th Cir.
1994). |n other words, the government must affirmatively disprove' any
reasonableinterpretation of an ambiguousstatement™ under which it would not be
fraudulent. United Statesv. Race, 632 F.2d 1114, 1120 (4th Cir. 1980); seealso
United Statesv. Diogo, 320 F.2d 898,905-07 (2d Cir. 1963) (*'it is incumbent upon
the Government to negative any reasonableinterpretationthat would make the
defendant's statement factually correct™). In United Statesv. Dale, 991 F.2d 819
(D.C. Cir. 1993), thisCourt cited these cases favorably and found a violation of 18
U.SC. § 1001 only " because[defendant's] statementswerenot literally true under
areasonableinterpretationof the[statements].” Id. at 832-33 & n.22.

Here, the government did not even attempt to satisfy this standard (nor could
it). Indeed, thedescriptorsareliterally true-- “[t]here is ... no dispute that the
allegedly mideadingterms|['light' and 'lowered in nicotineand tar'] accurately
describethe results of the FTC testing method." Clinton, 2007 WL 2181896 at
*11. Notably, the government did not, and could not, even allegethat defendants
ever expressly stated that light cigarettesare safer -- at most, the alegation was
that the use of the descriptorsimplied a health benefit.”* [Op._878] (emphasis

added).



Moreover, under the government's theory, light cigarettesare as unhealthy
as regular cigarettes only when smoked in a manner or in numberssufficient to
produce " complete compensation.” Seeg, e.g., [Op._7355] ("' Becausecompensation
Isessentially complete, low tar cigarettesmokersinhale essentially the same
amount of nicotineand tar asthey would from full flavor cigarettes, thereby
eliminating any purported health benefit from low tar cigarettes.); see also
[Op._755-56]. Thisisbecause, as the government acknowledged and the district
court found, thereisa" dose-response’ rel ationshi p between smoking and diseass;
the less tar and nicotineto which smokers are exposed, the lower the associated
lung cancer risk. [Op._753]; [11/1/04_Tr._4521]; [Townsend_WD_80].

Consequently, the descriptors can be deemed "'fdse” only if oneinterprets
thoseliterally truestatementsas implying that light cigarettes are alwayshealthier,
even for smokerswho compensate completely (by, for instance, smoking more
cigarettes). But defendants never said anything remotely like that, and thereis not
ascintillaof evidencethat consumersunderstood the descriptorsto imply that light
cigaretteswould dways be safer, regardless of how the cigarettesare smoked or
how many cigarettesare smoked. Far from the only "' reasonabl€” interpretation,
such an interpretation would not be "' reasonable™ at all; it would defy common

Sense.
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Beverage companieswould not be making an implicitly fal se statement -- or
deceiving consumers-- if the companiesdescribed their productsas'low cal™ or
"low caffeine” even if consumers generally increased their consumption to
""compensate’ for lower levels of the sugar and caffeinethey crave. Thesameis
true here. For example, if an individual compensates by smoking more light
cigarettes, such an individua cannot reasonably expect to obtain the same benefits
that he or she would have otherwise obtained by not smoking more. In short, the
government hasascribed to a literaly true statement a meaning that is compl etely
counter-intuitiveand unsupported by the evidence -- and thus has not come close
to negating ' any reasonableinterpretation that would make the defendant's
statement factually correct.™ Indeed, the descriptors can hardly be deemed
unequivocally false when the Fifth Circuit recently declared that they ** cannot

congtitutefraud.” Brown, 479 F 3d at 392.

% Even under theless onerous provisionsof thecivil FTC Act, where, as here, the
challenged statementsare” literaly true,"* there must be™* evidenceof substance,”
usually consumer survey evidence, about what **the person to whom the
advertisement is addressed find[s] to be themessage.” Brown & Williamson, 778
F.2d at 40 (interna quotation marks omitted). Here, thereis no evidencethat
anyone interpreted descriptorsto convey the message that light cigaretteswill
alwaysbe safer even if they are smoked in away that producesthe same amount of
tar and nicotineas full flavor cigarettes.
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E. TheDidrict Court's Liability FindingsAnd Injunction With
Respect To" Low Tar" DescriptorsViolateThe First Amendment

Thedistrict court's judgment with respect to low tar descriptorsal so violates
the Firt Amendment. Under Central Hudson Gas & Electric Corp. v. Public Sew.
Commn., 447 U,S. 557 (1980), the" entire regulatory scheme'" governing a
commercia speech restriction must be evauated to determine
(1) "whether the State's interestsin proscribing [the speech] are substantial,™
(2) "whether the chalenged regulation advances these interestsin adirect and
materid way," and (3)"whether the extent of the restriction on protected speech is
In reasonable proportionto theinterestssarved.”” Edenfield v. Fane, 507 U.S 761,
767 (1993) (setting forth Central Hudson test); see also Greater New Orleans
BroadcastingAss'n, Inc, v. U.S., 527 U.S. 173,183 (1999). The government bears
the burden both of identifying a substantia interest and justifying the challenged
restriction. 7d.™

1. Thegovernment cannot demonstratea substantial interest™ in

banning descriptors because there has been no governmental policy decision that

% Althoughinherently misleading” commercia speechis not entitled to
protection, the descriptors obvioudy cannot be'*inherently mideading." Asnoted,
the descriptorsare true under a reasonableinterpretation of them and the FTC
determined that such statementsare not deceptive. AstheFifth Circuit held, "the
terms 'light' and 'lower tar and nicotine' cannot ... be inherently deceptive or
untrue." Brown,479F.3d a 392.
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thedescriptors are misleading or otherwise harmful. Seesupra at 70-73. Indeed,
as noted, the FTC approved the descriptors as used by defendantsbecause they are
based on the FTC’s own test methodology. Seesupraat 67-70.

Nor can the district court or Department of Justiceclaim authority or
expertise to determine whether descriptorsshould be banned. Thejudiciary has no
authority to imposeits own speech restrictionin theface of a policy judgment by
the expert agency authorizing use of the challenged speech. See Turner Broad.
Sys, Inc. v. FCC, 520 U.S. 180, 195-96 (1997) (it is" beyond the competence of
the Court of Appealsitself to assesstherelative risksand benefits” of the speech-
restricting policy). Thesameistrueof the Department of Justice, particularly
because the FTC -- the agency vested by Congressin the Labeling Act with
tobacco-consumer. regulatory authority -- isan independent agency, not subject to
the policy supervision of the President. Humphrey's Executor v. United States,
295 U.S. 602,625 (1935). Thus, allowing the Department of Justiceto establish
governmental policy on descriptors would undermineCongress' decision to vest
such important public interest determinationsin an agency free from executive
influence.

No court hasever upheld a restriction on commercia speech where the
legislature or regulatory agency has authorized (Iet alone encouraged) such speech

asinthe publicinterest. Indeed, with respect to commercia speech that
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encouragesharmful activity such as gambling or drinking, the Supreme Court has
frequently held that aregulatory or legidativedecisionpartially to permit the
alegedly ""harmful* speech by some speakersor in certain mediadirectly
underminesany assertion tha the government's interest was'* substantia™* or that it
was " directly advanced" by the challenged restriction. Greater New Orleans
Broad. Ass'n, 527 U.S. at 193-94; Rubin v. Coors Brewing Co., 514 U.S. 476,488
(1995). Similarly, this Court partially struck down an otherwiseconstitutional ban
on indecent speech before midnight because the regulatory scheme permitted such
speech on some public stationsafter 10 p.m. SeeActionfor Children’s Tdevison
v. FCC, 58 F.3d 654 (D.C. Cir. 1995) (en banc). If thisistheeffect of partial
permission to use the challenged speech, it inexorably followsthat alegidative and
regulatory decision completely to permit.the use of descriptorstotally undermines
any assertion that the district court's prohibition advancesa substantial
governmental interest, much less does so materialy or narrowly.

2.  Thegovernment also cannot prove that thedistrict court's ban on
descriptorswould " directly and materially" eliminatethe alleged ""harm™ because
defendantsstill would be required to disclosethe FTC tar ratingsin
advertisements. In Rubin, the Supreme Court found that a ban on disclosing the
alcohol content on beer labels could not ** materially advance' the substantial

interest in preventing consumers from buying beer on the basisof acohol content
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precisely becausethe federal government sometimes permitted such information in
advertising. See514 U.S. at 488. Afortiori, the court's limited ban on
""descriptors” cannot materially advanceits god of denying consumers information
about low tar cigaretteswhen the basisfor the descriptors-- the FTC Method
results-- must beincluded in all cigaretteadvertisements.

3. Thedidtrict court's ban isalso plainly ""more extensivethan is
necessary" to serve any interest in avoiding consumer confusion. In addition to the
fact that any restriction beyond that imposed by Congressor the FTC is overbroad
as amatter of law, thereisaless redtrictive alternative that advances any
conceivable governmental interest: requiring defendantsto make additional
disclaimersin their advertising. Thisvery issueiscurrently pending beforethe
FTC. See[US_458231 Indeed, the court's speech ban is based on nothing more
than itsfacially impermissible assumption "that the public is better kept in
ignorance than trusted with correct but incompleteinformation.” Pearson v.
Shalala, 164 F.3d 650,657 (D.C. Cir. 1999) (quoting Batesv. State Bar of Ariz.,
433 U.S. 350,374-75 (1977)); see also Bates, 433 U.S. a 375 ("we view as
dubious any justificationthat is based on the benefitsof public ignorance™); 44
Liquormart, Inc. v. Rhode Island, 517 U.S. 484,503 (1996) (plurality) (""The First
Amendment directsusto be especially skeptical of regulationsthat seek to keep

peoplein thedark for what the government perceivesto betheir own good.”). In
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Pearson, this Court rejected as "' amost frivolous” the government’s “paternalistic™
contention that explicit" hedth claimslacking 'significant scientificagreement' are
inherently mideading because they have such an awesome impact on

consumers... ” 164 F.3d at 655.

In light of the strong presumption in favor of correcting, rather than banning,
potentially ""mideading' speech, the Supreme Court has'' repeatedly point[ed] to
disclaimersas constitutionally preferableto outright suppression.” Pearson, 164
F.3d at 657 (internal quotation marksand citationsomitted); see al so Bates, 433
U.S. a 375 ("'the preferred remedy is more disclosure, rather than less™); Peel v.
Attorney Registration And Disciplinary Com'n, 496 U.S. 91, 109 (1990)
(discussing “presumption favoring disclosureover concelment™). Here, any
perceived consumer confusion would necessarily be more than eliminated by
disclaimersdisavowing any health benefits (like those communi cated by
defendantsafter Monograph 13). Pearson, 164 F.3d a 657.

For these reasons, the district court’s judgment with respect to descriptors
cannot survive Central Hudson.

F.  TheDidrict Court Erred In Enjoining Defendants From
Usng “Low Tar™ And Other Descriptorsin Foreign Nations

Thedistrict court's ban on using low tar descriptorsisnot limited to salesin

the United States. Rather, in section ITII{A)(4) of its Order, the court extended the
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ban to cigarettessold anywherein theworld. [DN_5800_6-71. Thus, the court
purported to determine how cigarettes could be marketed in Germany, Argentina,
China, and scores of other countriesaround the world, irrespectiveof each
country's own domestic policies. The court attempted to justify this breathtaking
assertion of global judicia power by invokingthe effects” test. [DN_5800_6-
ny

The district court's reasoning does not withstand scrutiny. Under § 1964(a),
the use of descriptorsin foreign countries cannot be enjoined unless such an
Injunctionwould "*prevent and restrain™ afuture RICO violation. However, the
sale of cigaretteswholly outside the United States cannot violate RICO. Federal
statutesare presumed not to apply extraterritorially unless Congressexpressesa
contrary intent, see, e.g., EEOCv. Arabian Am. Oil Co.,499 U.S. 244,248 (1991),
and Congress has expressed no such intent here. See North South Fin. Corp. v. Al-
Turki, 100 F.3d 1046, 1051 (2d Cir. 1996) (""The RICO statuteissilent asto any
extraterritorial application.”).

To be sure, some courts haveapplied the effects test™” to RICO, under
which a statue can apply extraterritorially to conduct abroad provided that conduct

hasa" substantial effect" in the United States. See, e.g., Alfadda v. Fenn, 935 F.2d

*T Thisis theonly provision of thefina judgment that purports to have
extraterritorial application with respect to defendants other than BATCo.
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475,479 (2d Cir. 1991). However, nothingin RICO or itslegidativehistory
reflectsacongressiona intent to reach conduct that occursoutsideof the United
States. SeeJosev. M/V Fir Grove, 801 F. Supp. 349,357 (D. Or. 1991) (rejecting
effectstest as contrary to congressiona intent). However, even assuming -- which
this Court has never held -- that the" effects” test applies, the worldwide ban on
descriptors would fail that test, The' effects” test requiresa showing of
"substantial effectswithin the United States™ as*'a direct and foreseeableresult of
the conduct outsidethe territory of the United States.”" Consol. Gold Fields PLC.
Minorco, S.A.,871 F.2d 252,261-62 (2d Cir. 1989). The"effects" test is not
satisfied by transactionsthat “have only remoteand indirect effectsin the United
States™ Id. at 262. Here, the government offered absolutely no evidence that the
use of descriptorsin other countrieswould have any impact on the United States--
much lessthe direct, foreseeable, and substantia effect required by the ' effects”
test -- and thedistrict court failed to make any such finding.

Furthermore, the ban on the use of descriptorsin foreign markets would aso
impermissibly intrude on the sovereignty of foreign nations. Thedistrict court
declared that there was' no justification,either legal or ethical,” for permitting
anywherein the world the use of descriptorsthe court had prohibited in the United
States. [DN_5800_8]. Thecourt, however, should not be allowed to arrogate to

itself the power to decide the domestic policiesof foreign States, especially when
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the court itself acknowledged that studies continueto suggest that low tar
cigarettesare safer. Seg, e.g., [Op.—761-62,7641. The court's lega and mora
convictionsdo not empower it to legidatefor the rest of theworld. Seg e.g.,
Microsoft Corp. v. AT&T Corp., 127 S. Ct. 1746, 1758 (2007) (“Foreign conduct is
[generdly] thedomain of foreign law [which] may embody different policy
judgments...”) (citation and internal quotationsomitted); K Hornan-La Roche
Ltd. v. Empagran SA., 542 U.S. 155, 165 (2004) (**Why should American law
supplant, for example, Canada's or Great Britain's or Japan's own determination
about how best to protect Canadian or British or Japanese customersfrom
anticompetitive conduct engaged in significant part by Canadian or British or
Japanese or other foreign companies?*); N. S Fin. Corp. v. Al-Turki, 100 F.3d
1046, 1052 (2d Cir. 1996).

VI. THEDISTRICT COURT ERRED BECAUSE THE ALLEGED

FRAUDULENT STATEMENTSWERE NEITHER MATERIAL NOR
INTENDED TO DEPRIVE ANYONE OF MONEY OR PROPERTY

Thedistrict court aso committed reversible error with respect to the alleged
schemesother than low tar (which failsfor the reasons stated in Section V)
becauseit failed to apply two essentia prerequisitesto any violation of the fraud
statutes: that the defendant must have intended to deprivesomeone of " money or

property" and that the aleged fraudulent statement must have been ' materia."
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To show aviolation of the mail and wirefraud statutes, the government had
to provethat defendants statementswere designed fraudulently to deprive tobacco
consumersof their money. See McNally v. United States, 483 U.S. 350, 360
(1987). Even knowingly falsestatements(and these were not) designed to mislead
the government or to deceivethe public to secure support for forestalling anti-
tobacco regulation are not actionable under the mail and wire fraud statutes. See
Clevelandv. United States, 531 U.S. 12, 19 (2000); seea so Reynoldsv. East Dyer
Dev. Co., 882 F.2d 1249 (7th Cir. 1989).

Moreover, afraudulent statement not only must be made with the intent to
deceive, but must be" materid" -- i.e., " of importanceto a reasonable person in
making a decision about a particular matter or transaction.” United States v.
Wingtead, 74 F.3d 1313, 1320 (D.C. Cir. 1996); seea so Neder v. United States,
527 U.S. 1, 25. Thereasonableperson for these purposesis presumed to bea
person of " ordinary prudenceand comprehension.” Corley v. Rosewood Care
Center, Inc. d Peoria, 388 F.3d 990, 1009 (7th Cir. 2004).

Thedistrict court did not address materiality in connection with any specific
scheme(other than low tar cigarettes, discussed supraat V'), or with respecttoany .
of the aleged predicateacts, but made two general observationsabout it. First, the
court said that the question of materiaity "' answersitself' because defendants

annually spent "*millions upon millionsof dollarsin advertisng.” [Op._1585].
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But, theproduct advertising that defendantsspent millionson is not the source of
the alleged misrepresentations. Rather, the alleged public falsehoods werelargely
contained in representationsto government agencies or the genera public that
focused on issuessuch as ETS or addiction. Moreover, alarge mgority (about
79%) of the statementscited in the district court's opinion wereinternal
communications, which were never made available to the public and thus could not
have been intended or likely to defraud consumers. Seeinfra a 112 n.43.*
Second, the district court assumed materiality based on the unsupported and
counter-intuitive contention that, "*for much of the period,” defendants, rather than
the "' public health community," were" the primary source of information regarding
cigarette smoking and tobacco addiction™ and it was therefore“reasonable ... for
consumersto believe that the Defendants' statements accurately reflected the
current knowledgeabout thedangersof smoking." [Op._1584]. Thecourt's only
support for this assertionisthe part of its opinion describing the public health
community's struggleto determinethe essentially semantic issue of whether
smoking should be described as an " addiction™ prior to 1988. See[Op._336-46,

1584]. But if consumersrelied on tobacco companies view of addiction during

* Approximately 751 of the822 documentsthe district court cited on addiction
(91%) wereinternal communications, [Op._332-514], aswere 522 of the 610
(86%) ETS documents, [Op.—1210-14071].
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the " period" prior to 1988, there would be no fraudulent misrepresentation
because, according to the court, those pre-1988 statements comported with the
views of the public health community and only became fraudulent in that year. See
infra a 106-07. And, after 1988, when the Surgeon General and public health
community repeatedly told the public that smoking is addictive, thereis no
evidence or finding to support the implausible notion that consumers would look to
the financially motivated views of defendants, rather than the™ consensus' of the
public health community.

Finally, the complete absence of evidence that any consumer anywhere
actually took defendants' statements into account in deciding whether to purchase
cigarettes wholly belies the notion that a “reasonable person' would think these
statements important. Even though the government need not prove actual reliance
to establish aviolation of the fraud statutes since they reach “schemes to defraud,"
not just completed frauds, the absence of evidence of actual consumers' views here
isvirtually dispositive, particularly given that the alleged fraud occurred over
decades during which millions of cigarette purchasers received mandated health
warnings.

A more detailed review of the specific fraudulent "' misrepresentations™

further reveal sthedeficienciesin thedistrict court's analysis.
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A.  Youth Marketing
The government alleged -- and the district court found -- that defendants

committed fraud not by targeting youth with cigaretteadvertising (which is not a
RICO violation), but rather by denying that they targeted youth with their
advertising. But defendants' statementsdenying youth marketing cannot constitute
indictable mail or wire fraud crimes because they were neither material nor
intended to deprivesmokersof money or property.

First, thedistrict court never found that defendants' statementsdenying
youth marketing were material. Thisomissionishardly surprising. Neither logic
nor evidence supportsthe bizarre notion that any person, young or old, would have
stopped or refrained from smoking if defendants ™ admitted" that they marketed to
youth. Seeln re Tobacco Cases/I, 20 Cal. Rptr. 3d 693,714 n.21 (Cd. Ct. App.
2004) (dismissing similar claimsof fraud in denying youth marketingon
materiality grounds; it was" implausiblethat™ such statements " factored into
[plaintiffs] decision tosmoke™), aff’d, -- Cal. Rptr. --, 2007 WL 2199006 (Cal.
Aug. 2,2007).

Second, thereis no evidenceor finding that defendants' denialswere
intended to deprive consumersof money or property. Indeed, thedistrict court

found, and the government’s own witnessconceded, that defendants' statements
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were motivated by a desireto " avoid regulation by the FTC.” [Op_1174];
[12/15/04_Tr._8608-11].

B. Nicotine Manipulation

Defendants denial sconcerning nicotine manipulationwere not "' materia to
a reasonable consumer's purchasing decisionsfor the simple reason that thereisno
evidencethat tobacco consumption would be different if defendants(contrary to
the evidence and their own beliefs) admitted that they deliberately increased or
manipul ated the levelsof nicotine.

In any event, thedenidsweretrue. Defendants, when denying nicotine
mani pul ation, were denying allegationsthat they spiked or increased nicotine
levels. [Op._639,646-47,649-521. Thedigtrict court, however, found defendants
denialsfalse only by defining " nicotinemanipulation' so broadly asto include
design changesthat reduced nicotinelevels. [Op._567-69]. But defendantsnever

denied reducing nicotinelevels, and the court never found to the contrary.™

* Moreover, defendantswere correct in denying that the use of ammoniaduring
their manufacturing processesraisesthe pH leve of nicotineor its rate of
absorption into the blood. The government’s expertsuniformly testified that there
was insufficient evidence to concludethat defendants use of ammoniacaused an
increasein the pH level of nicotineor had any effect on the rate of nicotine
absorption into the bloodstreamor brain. [11/29/04_Tr. 7156-58,71641; [11/2/04-
_Tr._4792-93]; [11/29/04 Tr. 7165-66]; [11/2/04 Tr. 4804-08, 4810-12];
[10/72004_Tr._2017-18].
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C. TheHealth EffectsOf Smoking

The "adverse hedth consequencesof tobacco [are] well known.” Brown &
Williamson Tobacco Corp., 529 U.S. at 138. Indeed, Congress explicit warnings
concerning these negative health effects have been prominently displayed on every
cigarette packagesince January 1, 1966. Thus, “[n]o jury could findthat a
reasonabl e [person] would be mided by [a] statement ... when the truth was under
his nose in black and white (many timesover)." Assocs. in Adolescent Psychiatry,
S.C. v. HomelLife Ins. Co., 941 F.2d 561,570 (7th Cir. 1991); seealso, e.g., Blount
Fin. Sews., Inc. v. Wdter E Heller & Co., 819F.2d 151, 153 (6th Cir. 1987);
United Statesv. Brown, 79 F.3d 1550, 1559 (11th Cir. 1996).

Here, thedistrict court found only that, *'in theearly days" smokers'did not
want to believe... that smoking was disastrousfor their hedth." [Op._1584-86].
Of course, many courts have dated common knowledge of the hedlth risksand
addictivenessof smoking to the 1950sor even earlier. See, e.g., Insoliav. Philip
Morrisinc., 128 F. Supp. 2d 1220, 1221 (W.D. Wis. 2000); Estated Whitev. R.J.
Reynolds Tobacco Co., 109 F. Supp. 2d 424,433 (D. Md. 2000). Certainly, by the
mid-1970s, the public was aware of smoking's adverse hedlth consequencesand

thusany incons stent assertion by defendants could not be materia to areasonable



person. [JD_002701 000092].*" At aminimum, smoking's adverse health
consequences have been universally recognized for at least the last ten years, and
defendants have not denied those consequencesduring that same time period.
Thereis, therefore, no basisfor prospectiverelief. Seesupraat 54-55.

D. ETS, Addiction, And Suppresson
Finally, the government did not establish, nor did thedistrict court find, that

defendants’ statementsabout the health effectsof ETS and addiction, or their
alleged suppression of research, were material or intended to deprive consumers of
money. Asto ETS, only one act wascharged (RA 42). [Op.—App.II1_10]. It
concernsa 1977 statement and is not even mentioned in the district court's findings
or conclusions regarding ETS. The evidence concerning statements not charged as
predicate acts suggestsat most that defendants' statements were designed to ward
off government regulation, such as prohibiting smoking in restaurants, not to
induce individual sto purchase cigarettes. The sameistrueregarding thealleged
suppression of documents. See[Op._1407-08] (suppression to “protect their public
positions ... avoid or limit liability ... in litigation, and prevent regulatory
limitations™). Asto addiction, thereissimply no basisto conclude that the

semantic debate over whether cigarette smoking causes “addiction” or

0 See also [9/28/04_Tr._850]; [TD_012297]; [JD_063736_3]; [JD_002698_24-25];
[JD_080031].
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""dependence," seeinfra at 106-07, would be materia to a reasonable person since'
both clearly convey the same important information to consumers-- that smoking

can bedifficult to quit.

ViI. THEDISTRICT COURT ERRED IN FINDING FRAUD
RELATING TO ENVIRONMENTAL TOBACCO SMOKE

Thedistrict court concluded that, when defendants asserted that the available
scientificevidencehas not established that ETS causes disease, they violated
criminal fraud statutesbecausethis view was contrary to a scientific'' consensus'”
that developed in 1986. See, e.g., [Op._1525-26].

However, good faith is a complete defense to alegations of mail fraud.
United Statesv. Young, 470 U.S. a 31-32. Relatedly, a'' statement of opinion
cannot constitute fraud, except in unusua circumstances.”” de Magno v. United
States, 636 F.2d 714,720 n.9 (D.C. Cir. 1980); seeaso United Statesv. Amlani,
111 F.3d 705, 717-18 (9th Cir. 1997) (misrepresentation cannot be based on
expression of opinion); Migliaccio, 34 ¥.3d at 1524 (**inaccurate, incorrect or
wrong' opinionsnot actionable).

These principlesapply with particul ar force with respect to an ongoing
scientific debate about the health effects of products. Courts have repeatedly ruled
that "takingone side of amedical or scientificdisputeis[not] ‘fraud.""" Luckey v.

Baxter Healthcare Corp., 183F.3d 730,733 (7th Cir. 1999); Singer v. Am.
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Psychological Ass’n, 1993 WL 307782, a *11 (SD.N.Y. Aug. 9, 1993) (when
parties are' engaged in heated debate as to the scientific validity of [a] theory ...
[expressing] their views to others over thetelephone and through the mails... does
not transform those actsinto fraud congtitutinga RICO conspiracy™); Senart v.
Mobay Chem. Corp., 597 F. Supp. 502,506 (D. Minn. 1984) (*'taking a particular
view in ascientific debate™ is protected by the First Amendment).

Thus, adefendant's viewson a complex scientific debate about its products
will rarely, if ever, be deemed ' fase," a least unlessit isclear that the defendant
did not subjectively believethe assertion or that it is entirely devoid of legitimate
support. See Ollman v. Evans, 750 F.2d 970,975-76 (D.C. Cir. 1984) (en banc)
(There isnosuchthingasa'false’ opinion.). Any other rulewould severely
restrict valuabl e contributionsto the marketplace of ideas by criminalizing any
input from commercia entitiesthat runs counter to the mgjority or ** consensus™
view. Such aresult isforeclosed by both the rule of lenity, supra at 28, and, given
the obvious First Amendment implications, the doctrine of constitutional doubt.
See PennsylvaniaDep’t & Corr. v. Yeskey, 524 U.S. 206,212 (1998).

Here, there was alegitimate basis for defendants viewsthat thelink
between ETS and disease had not been definitively established.

1.  Asaninitia matter, it isundisputed that, before 1986, defendants

statementswere not contrary to any **consensus,” even under the district court's
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view of thefacts. Before 1986, the Surgeon Genera, whose reportsthe court
found to " represent the scientific consensus on smoking and health topics,”
[Op._1232], had not concluded that ETS exposurecausesdisease, [Op._1215-30,
1406]. Indeed, in late 1984, one of the government's ETS expertsfound that there
was a''paucity of data* linking ETSto lung cancer in non-smokersthat
“contrastfed] sharply with theliteraturecited in the 1964 Surgeon Genera's Report
which characterized active cigarettesmoking as a cause of lung cancer."

[JD _067821_236]. In January 1986, Surgeon Genera Koop wrotethat 'the ...
statement that the 'currently availabledatado not support aconclusion that
exposureto [ETY) representsa hedlth hazard' is supportable, given theexisting
evidence" [JD_023486 _2]. Thus, accordingto the court's own findings,
defendants' pre-1986 statementsaccurately reflected the state of the scientific
evidenceat thetime.

Nor wasthere any basisfor concluding that any defendant uniquely
possessed relevant scientificevidencethat was unavall aBI eto thescientific
community. Although thedistrict court referred to defendants supposed **internal
acknowledgment of the hazardsof secondhand smoke,” [Op._15231, theonly type
of “acknowledgment” identified was that ETS contains substances that could be
carcinogenic or toxic and that afew published studies had found awesk statistical

correlation between spousal smoking and lung cancer. [Op—1239-58]. The
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Surgeon Genera and public health scientists were well aware of thesefacts, see,
e.g., [Op.—1215-30], but also had not concluded that ETS exposure causes disease.
[Op._1406].

2.  Thedistrict court aso had no groundsto conclude that defendants
post-1986 ETS statementseither lacked alegitimatebasisor did not reflect thetrue
beliefsof the personswho made the statements. Indeed, in 1998, afederd district
court found that the EPA, using methodol ogiessimilar to that employed by the
Surgeon Generd and government expert. here, did not have “sufficient evidenceto
conclude ETS causes cancer in humans” becausethere wasa'* significant number
of studies and data which demonstrated no associ ation between ETS and cancer™
and becausethe" EPA did not demonstrate a statistically significant association
between ETS and lung cancer.” Flue-Cured Tobacco Coop. .Stabilization Corp. v.
EPA, 4 F. Supp. 2d 435,438,463 (M.D.N.C. 1998), vacated on other grounds, 313
F.3d 852 (4th Cir. 2002). Standingaone, this 1998 finding by a federal court
demonstratesthat defendants expression of similar opinions was not fraud.

Moreover, notwithstanding the alleged "' consensus,” independent scientists
shared defendants' judgment about ET'S and disease causation after 1986.
[9/29/04_Tr._1104, 1142]. For example, scientistscontinued to question the
Surgeon General's conclusion becauseof the" limits of its methodology,"

"substantial gapsin theavailabledata," and ' substantial differencesin opinionon
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how to interpret thedata™ See[JD_002889]; [JD_002890]; [TD- 042153 164]
(recognizing that there " are till uncertainties associated with the assessment of
ETS"). Likewise, in 2003, theeditor of the British Medical Journal stated that
“[wle must beinterested in whether passive smoking kills, and the question has not
been definitively answered. It's a hard question, and our methods are inadequate.”
[JD_ 024502_505]. Thedistrict court provided no explanation of how defendants
opinionscould have lacked a legitimate scientificbasisin light of smilar post-
1986 statements by non-industry scientists.

3. Nor was there any evidence that defendants believed that ETS had
been shown to cause seriousdiseasein otherwise hedthy adult non-smokers. Al
of defendants' current and former employees and consultants consistently testified
that they believed that ETS had not been shown to cause chronic diseasein healthy
adult non-smokers. See[11101/04..Tr._4440]; [10/26/04_Tr._3892];
[Ogden_WD_41- 42]; [1/26/05 Tr._11266-11272]. Theexistence of two industry-
sponsored studies by outsde scientists finding a correlation between ETS exposure
and disease, [Op._1257-58], does not congtituteevidence of defendants beliefs.

At mog, these studiesare consistent with the conclusion that by the 1990°s many
outsidescientist. thought that ETS causation had been established -- apoint no one -
denies. They do not suggest that theminority view is"'fdse" much lessthat it was

not believed by defendants or devoid of alegitimatebasis.
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VIII. THE DISTRICT COURT ERRED IN
FINDING FRAUD RELATINGTO ADDICTION

Thedistrict court's ruling regarding " addiction™ transformsa semantic
debateinto a criminal fraud case. Unquestionably, smoking isdifficult to quit.
The question here, however, is which [abd to affix to thisdifficulty -- "addiction™
or "'dependence.”” Defendantsdid not commit aRICO violation by arguing against
the use of the word " addiction.”

Fraud requiresa misstatement of fact. A "'fact" issomethingthat is
" objectively capableof proof or disproof.” Ollman, 750 F.2d a 982. A statement
Isfactually “false,” therefore, only if it aversor clearly impliesan event or
characteristicthat is disproved through objectiveevidence. Id. a 981. Thus,
statementsconcerning or using "' indefiniteterms," id., amost inherently cannot be
"fase'" because, by definition, they are vague and imprecise. Seeid. at 979-80.
Morespecificaly, as noted, a “facial[ly] ambigu[ous]” term cannot be fraudulent
unlessthe government affirmatively disproves' any reasonableinterpretation of
[the] ambiguous statement™* under which it would not be fraudulent. Anderson,
879 F.2d at 376 (emphasisadded); seesupraa V(D).

Here, asthedistrict court acknowledged, “[t]he scientific and medical
community has struggled with the choiceof the proper nomenclature to describe

the human affinity for nicotineand has moved from 'habituation’ to 'dependence
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to 'addiction.”” [Op._349-50]. In 1964, the Surgeon Generd, applying accepted
scientificdefinitions, determined that smoking was not addictive, but was a habit.
[Op._338]. It wasnat until 1988 that the Surgeon Generd said that smoking was
"addictive" -- indeed, that smoking met "*the same criteriafor addiction that apply
to heroin, morphine, and cocaine' -- and, even then, he was able to do so only by
significantly redefining the criteriafor determining addiction. [Op._341-42] (new
criteriaused in 1988); [Op.—343-44] (intoxication, withdrawa, tolerance
eliminated); seealso [11/12/04_Tr._4641-44] (describingsame). Government
expertsinvolved in the decision to change the definition conceded that the label
"addictive' was' pgorative," a''loaded term," and had ' antisocial connotations."
[11/2/04_Tr._4636]; [JD_04596.38S].

Moreimportantly, an ambiguousterm cannot cause consumer deception
unlessit isactually contrary to consumers understanding of that term -- regardless
of the technical definition given by the scientific community. Asthe government's
expert wrote in connection with the 1988 Surgeon Genera's report, " highly
technical terms"” are not always accurately communicated to, or interpreted by, the
"public” [JD -004593_2027]. And herethereisno evidencethat thepublic's
understanding of the term " addiction' would be the same as the Surgeon General
or would encompasscigarettesmoking -- i.e., that the publicwould call a

dependent smoker a" drug addict.” Indeed, that the Surgeon General altered the
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definition of addictionin 1988 to encompasstobacco products confirmsthat the -
term isinherently ambiguousand its application to cigarettes was novel and
controversial. See[11/23/04 Tr. 6952]; [11/29/04_Tr. 7091-92].

Thus, the government did not prove through clear and convincing evidence
that defendantscommitted criminal fraud at the time they took issue with the
characterization of cigarettes as"' addictive."

IX. THEDISTRICT COURT'S APPLICATIONOF THE
*FRAUDSTATUTESVIOLATESTHE FIRST AMENDMENT

A substantial mgjority of defendants allegedly fraudulent statementswere
either desgned to persuade government agenciesor legidatorsto reject more
severeregulation of tobacco products or to present the industry's viewsin the
ongoing public debates about tobacco. (After al, speech directed & consumersto
Induce acommercia transaction would not focuson, for example, denying that the
adverse hedth effectsof ETS have been firmly established or debating whether
tobacco produces™ dependence’ or "'addiction™ -- these are plainly statements
designed for the regulatory or public policy context.) Statementsto rgject more
severeregulation enjoy immunity from statutory penaltiesunder Noerr-Pennington
even if they aredeemed false or mideading. And statementspresenting viewsin
ongoing public debatesmay not, as the United Statesitself has recognized, be

penalized unlessit isdemonstrated that the speaker knew, or must have known,



that the speech congtituted a fal se statement of fact and that the statement was
actually material to consumers. See Brief for the United Statesas Amicus Curiae
Supporting Petitionersat 17-19, Nike, Inc.v. Kasky, 539U.S. 654 (2003) ("U.S.
Nike Brief"). Becausethe judgment restson statementsprotected by the First
Amendment, it must be reversed in itsentirety.*'

A. Many Of The Alleged 148 Racketeering Acts
AreProtected By The Neerr-Pennington Doctrine

Since''the whole concept of representation depends upon the ability of the
peopleto maketheir wishesknown to their representatives,' the Noerr-Pennington
doctrine immunizes speech that “attempt[s] to persuadethelegidatureor the
executiveto take particular action,” Eagern RR. Presidents Conferencev. Noerr
Motor Freight, Inc., 365 U.S. 127, 136 (1961), or otherwise" genuingy seeksto
achieve[d governmentd result." Allied Tube & Conduit Corp. v. Indian Head,
Inc., 486 U.S. 492, 507 n.10 (1988); see also United Mg Workersof America v.
Pennington, 381U.S.657,669 (1965).

The doctrineprotectsnot only speech made directly to the government, but
also speech that is"'incidenta to a vaid effort to influencegovernmental action,"

including, for example, a" publicity campaign directed at the genera public,

*! This section addressesthe First Amendment with respect to all of the alleged
schemes except for low tar, whichisdiscussed supraat V(F).
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seeking legidation or executive action.” Allied Tube, 486U.S. at 499; see id, at
503; Sosav. DIRECTV, Inc., 437 F.3d 923,934 (9th Cir. 2006). Accordingly, the
Noerr-Pennington doctrine protects speech that “advocate[s] ... causesand points
of view respecting [the] resolution of ... businessand economicinterests.”
CaliforniaMotor Transp. Co. v. Trucking Unlimited, 404 U.S. 508,511 (1972).%
The Supreme Court has also made clear that Noerr-Penningtonimmunizes
even false statements from statutory sanction. See, e.g., Allied Tube, 486 U.S. at
499-500; Boone v. Redevelopment Agency of San Jose, 841 F.2d 886,896 (9th Cir.
1988); Davric Maine Corp. v. Rancourt, 216 F,3d 143, 147 (1t Cir. 2000). In
Noerr itsdf, the defendant allegedly engaged in activitiesthat fell ** fa.short of the
ethical standardsgenerally approved in this country," including planting
misleading newspaper and magazinearticles, generating biased research results
that fal sely appeared to emanate from independent sources, and grosdly distorting
empirical datain order to dant the conclusionsin favor of the railroads. 365 U.S.

at 139; seealso Eadern R.R. Presdents Conj” v. Noerr Motor Freight, Inc., 155 F .

s

*2 Noerr-Pennington immunity extendsto avariety,of statutory and common law
actionsin addition to the antitrust laws, including RICO, which wasmodeled after
theantitrust laws. SeeInternational Brotherhood of Teamstersvy. PhilipMorris,
Inc.,196 F.3d 818,826 (7th Cir. 1999); Sosa, 437 F.3d at 931; Sedima, S.P.R.L .v.
Imrex Co., 473U.S.479,489 (1985).
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Supp. 768, 774-816 (E.D. Pa. 1957) (exhaustively detailingthe alleged activities),
rev'd on other grounds, 365 U.S. 127 (1961).

The district court paid lip serviceto Noerr-Pennington but decreed, without
explanation or citation, that the doctrineapplied only to six communications' made
directly to legidativebodies” -- i.e., the “testimony” of fiveof defendants CEO's
"' before the Waxman Subcommittee” in the House and a™ | etter from Philip Morris
to Rep. Waxman” concerning that testimony. [Op. 1562-64). Limiting Noerr-
Pennington immunity to only direct statements before Congressisplainly wrong.
Asnoted, the Supreme Court has made clear that the doctrineextendsto speech
that is" incidental to a valid effort to influence governmental action,” includinga
" publicity campaign directed at the genera public, seeking legidation or executive
action," and Noerr itself involved precisaly such a publicity campaign. Allied
Tube, 486 U.S. at 499.

Here, defendants statementsconcerning ETS, addictiveness, nicotine
manipulation, and youth marketingwere designed to respond to potentia
regulatory and legidativeinitiativeshby legislators, the Clinton Administration, the
FDA and similar agencies, aswedl as the torrent of regulatory and litigation
Initiativesby state and municipa governments. For example, under a proper
Interpretation of Noerr-Pennington, almost 60% of the public communications

cited by the district court in itsfindingsof fact regarding the addiction and
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mani pul ation sub-schemeswere petitioning or incidental to a petitioning campaign.
[Op._332-6551. Regarding ETS, it wasjust over 30%. [Op._1210-14071.*" If
Noerr-Pennington Sandsfor anything, it isthat an industry cannot be denied its
right to participatein this typeof "*political arend”" debate in order to influence
legidation or regulation™'in the very instancesin which that right may be of most
importanceto them." Noerr, 365 U.S. a 139.

Thedidtrict court's judgment appears predicated on statementsthat are
protected under Noerr-Pennington (it isimpossibleto know for sure becausethe
court failed to identify which schemes or racketeering acts formed the basis of
liability,seesupraat V). Thiserror requires that the judgment be reversed.

B. TheDistrict Court's Judgment
| mper missibly I nfringes Free Speech

It isa bedrock free speech principlethat the government ""may [not] impair

the effectiveexerciseof theright to discussfredy industria relationswhich are

® These statementsinclude testimony concerning pending or anticipated
legidlation, regulation, governmental reports, or public commentary regarding the
same. Thedistrict court cited atota of approximately 3,511 statementsby
defendantsin the discussion of the alleged RICO sub-schemes. The vast mgjority -
- roughly 2,777 -- were purely internal communicationsand hence not made to the
publicat all. Of theremaining 734, approximately 156 were protected by Noerr-
Pennington; approximately 26 were public opinion advertisements; approximately
373 were commentarieson public issues(e.g, a statement made by a defendant to a
public audiencein a pressrelease, letter to a consumer, annual report, newsl etter,
website, or quoted in a publication); and only about 179 were brand
advertisements. [Op._219-1478].
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mattersof public concern.” Thornhill v. Alabama, 310 U.S. 88,104 (1940). As
the Supreme Court has frequently noted, " erroneous statementsof fact™ are
"inevitablein freedebate.” Gertzv. Robert Wddh, Inc., 418 U.S. 323, 340 (1973);
seealso Time Inc. v. Hill, 385 U.S. 374,389-90 (1967) (same). Consequently,
“punishment of error runsthe risk of inducing a cautious and restrictiveexerciseof
the constitutionally guaranteed freedom of peech.”” Gertz, 418 U.S. at 340.
Therefore, in light of the “profound national commitment to the principlethat
debate on publicissues should be uninhibited, robust and wide-open," the Supreme
Court, in the libd context and elsewhere, has “require[d] that we protect some
falsehoods' to ensure the ' breathing space’* demanded by the Firss Amendment.
New Yok Times Co. v. Sullivan, 376 U.S. 254,270 (1964); Gertz, 418 U.S a 341-
42.

Thedistrict court's judgment violated these necessary speech protections
both through (1) its substitution of itsfictional " collective company intent'
doctrinefor the" specific intent" requirement and (2) its unsupported presumption
that the speech at issue was material to consumers. Theseerrorsapplied to al of
the alleged schemes other than low tar (addressedsupraat V) and therefore require
reversal of the judgment.

Frst, with respect to defendants’ non-commercia speech, even if thedistrict

court's "' collectiveintent” holdingssomehow complied with statutory

113



requirements, those holdings would still run afoul of the First Amendment, which
does not permit eliminating thescienter requirement. For example, athough the
New Yok Timesand Time magazine were ultimately responsiblefor their
reporters falsehoodsunder respondeat superior principles, acourt could not find
that alibelousor "' faselight™ statement was deliberately or recklessy false unless
the personsactually involvedin preparing the challenged article knew thefacts
werefalseor recklesdy disregardedtheir falsity. See New Yok Times Co., 376
U.S. at 287 ("' The mere presenceof storiesin thefilesdoesnot, of course, establish
that the Times'knew' the advertisement wasfase, since the state of mind required
for actual malicewould haveto be brought hometo the personsin the Times
organization having responsibility for the publication of the advertisement.”). But
thedistrict court's " collective corporate intent™ doctrine does worse than that by
attributing to the defendants' speakersnot only the beliefs of other employeesat
their corporation, but also the beliefsof thoseat competing corporations. Seg, e.g.,
Bose Corp v. Consumers Union, 466 U.S. 485,505 (1984) (comparing libel to
fraud cases for purposes of scienter requirement under First Amendment);In re
Grand Jury Matter, 764 F.2d 983,987-88 (3d Cir. 1985) (explaining that in both
libel and fraud, ban is permitted because of scienter requirement).

Second, and equally important, the district court's expansivedefinition of

what is" materid" greatly chills protected speech on mattersof publicinterest. As
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noted, the court essentialy presumed materidity. Indeed, the court expressly held
that defendants' representationswere' materia'* even if a* reasonable person™
would not regard them as important in determining whether to purchase tobacco.
[Op. 1583-87).

Based on thisreasoning, defendants' viewson a host of matters such as
youth marketing and nicotine manipul ation were deemed to influenceconsumers
purchasing decisions, even though therewas no evidencethat any consumer was
actually influenced by those statementsor that the purpose of those statementswas
to induce purchases, as opposed to responding to concerted attacksin the politica
or regulatory arena. Under thisdangerousdoctrine, any time an industry speaksin
the political arenaabout the effects of its products on health or the environment, it
can be charged under RICO or the fraud statuteseven though thereis no showing
either that the challenged speech wasintended to induceacommercia transaction
or that anyonetook such speech into account in making their purchasing decisions.
For example, executives from transportation or energy companies could be
imprisonedif they opinedin good faith that the link between carbon dioxideand
globa warming has not been established, because such views would purportedly
be" materid" under the fraud statutesand would be inconsistent with the

""consensus” pogition articulated by 2,500 international scientistsin a recent United
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Nationsreport. See Elisabeth Rosentha & Andrew C. Revkin, Science Pand Calls
Global Warming " Unequivocal,” N.Y.TIMEs, Feb. 3,2007, a Al.

The United States itself has correctly acknowledged that afar lessdraconian
Californiaconsumer protection law prohibiting "'fase and mideading' statements
by acompany " about its own productsor its own operations” violated the First
Amendment, regardless of whether those statementsconstituted” commercia* or
"non-commercid™ speech. U.S. Nike Brief a 28-29. The government argued that
the consumer fraud statute impermissibly chilled speech about commercial
products becauseliability could be imposed without a showing of actual and
detrimental consumer reliance on the falsestatements. the ' traditional principles
that govern judicia actionsfor commercia misrepresentationshave always
required a substantial link between the challenged statementsand the resulting
injury ... [to] eliminatethe prospect that ... a misrepresentation respecting a
commercial product or transactions might chill protected speech.” U.S. Nike Brief
a 9-10 (emphasesadded).

The government correctly observed that a** traditional suit for
misrepresentationis directed & what isessentially conduct -- the inducement and
execution of apurchaseor sale -- rather than the content of the speech itsalf,” thus
posing a" diminished risk of chilling protected expression.” Id. In contrast,

genera statutes alowing actionsagaingt misrepresentation’* based on no morethan
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athreshold showing of materiality ... unacceptably chill[] speech, particularly
unpopular speech that islikely to becomethetarget of such lawsuits." /d. at 23;
seealso Gertz, 418 U.S. a 349 (since recovery was allowed "without evidence of
actual loss" a higher showing of scienter was required); Madigan, 538 U.S. at 620
(upholding afraud prosecution against First Amendment challengein part because
liability attached only if a"knowingly false™ representation was made “with the
intent to midlead the listener, and succeeded in doing s0'™*) (emphasis added)).

To be sure, the Solicitor General argued in Nikethat, while the First
Amendment prohibited statutesallowing suits by private litigants absent reliance
and actual injury, such statutes would be permissiblewhere thegovernment hasthe
""exclusiveauthority to prosecute™ because" ingtitutional constraints™ insure that
public enforcement will beneutral and not chill unpopular speech. U.S. Nike Brief
at 22-23 (emphasisadded): Putting thiserroneousdistinction aside," " it istrue that
the focus of government-filed suits often istoprevent deceptive and fraudul ent
practicesand thereforea strict showing of reliance would be impractical;

nonethel ess, as the Solicitor General pointed out, even in such cases, the

* Thereisnothing to the government's contention that the First Amendment is
somehow morethreatened by private rightsof action than government
prosecutions. To the contrary, the" government's direct enforcement of itsown
laws'"" was the most basic concern*'of the First Amendment, which by itsterms
appliesonly to governmental action." Philadel phia Newspapers Inc. v. Hepps, 475
U.S 767,777 (1986).
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government must demonstrate that the challenged clamsare "' important to
consumersand, hence, likely to affect their choice of, or conduct regarding, a
product.” Id.at 16 (quotationsomitted). Where, as here, thealleged fraud was
ongoing for decades, and tobacco's dangers have also been a matter of mandated
warningsand overwhelming public awarenessfor decades, the compl eteabsence
of any evidenceof consumer reliance defeats any potential showing that the
statementsherewere materid. Thisisparticularly true becausethe FTC -- the
agency charged with protecting tobacco consumers against deceptive
practices-- never found or alleged that any of the statements condemned by the
district court mided consumers. Thus, under the government's own analysisin
Nike, the judgment violatesthe First Amendment becauseit penalizesand
prospectively prohibits speech about a commercia product without any showing
that the speech made any difference, or even waslikely to makeadifference, to
consumer choice.

Asthe government explained in Nike, these First Amendment protections
apply to both “commercial” and “non-commercial” speech. Id. at 14. Inany
event, the vast mgjority of statements found to be fal se hereare more than mere
“commercial” speech, thetest for which is whether the statement ** does no more
than proposea commercid transaction.”” Bolger v. Young Drug Products Corp.,

463 U.S. 60, 66 (1983); seealso Board of Trustees v, Fox, 492U.S. 469,473-74
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(1989) (reaffirmingthat thetest is"whether it proposesacommercia
transaction'); Kansasv. United States, 16 F.3d 436,442 (D.C. Cir. 1994)
(commercial speechis' speech which does no more than proposea commercial
transaction™) (quotationsomitted). Here, the vast mgority of the speech at

Issue-- for example, the press releases relied upon by the district court -- did not
propose acommercia transaction or even focuson specific cigarette brands. See
supra a 56, | X. Rather, most of the speech was directed at the public and
lawmakers, and did not request consumersto purchasecigarettes. Central Hudson,
447 U.S. at 561.%

PART THREE: ERRORSRELATING TO THE APPLICATION OF RICO

Thedistrict court erred in applying the specific stricturesof RICO.
Specifically, thedistrict court failed to make the findings necessary to support the
existenceof a structured RICO “enterprise” or that defendants conducted the
affairsof any enterprisethrough the alleged racketeeringacts. Thecourt also erred

in holding that defendants conspired to violate RICO under 18 U.SC. § 1962(d),

* At aminimum, the noncommercia speech hereis' inextricably intertwined"
with commercial speech and, asthe United States recently acknowledged, the
Supreme Court has held "'that the exacting First Amendment standards applicable
to noncommercia speech apply aswdll to ... limitationson commercial speech”
when the two forms of speech areso "' intertwined." Brief of United Statesas
Amicus Curiae Supporting Vacatur a 14, Credit Suisse Secs. v. Billing, 127 S.Ct.
2383 (quoting Riley v. Nat'l Fed'n ¢ Blind, 487 U.S. 781,796 (1988)).



and thusthe portion of the judgment relating to that section aso.should be
reversed.
X. THEDISTRICT COURT ERRED IN FINDING A RICO

"ENTERPRISE" AND THAT DEFENDANTSCONDUCTEDITS
AFFAIRS THROUGH THE ALLEGED RACKETEERING ACTS

To imposeliability under § 1962(c), a person must associate with an
"enterprise’ and operateor manageits affairs through a pattern of racketeering
activity. SeeReves 507 US a 185. “[T]he enterpriseisestablished by (1) a
common purposeamong the participants, (2) organization, and (3) continuity."
United Statesv. Richardson, 167 F.3d 621,625 (D.C. Cir. 1999). The
"enterprise’s” "'centrd role... under RICO cannot be overstated.” Unitedv.
DeFries, 129 F.3d 1293, 1310 (D.C. Cir. 1997). “[W]hen [as here] the prosecution
isbased on an illegitimateassociation in fact, the proof must establish|[it]." United
Statesv. Neapolitan, 791 F.2d 489,499 (7th Cir. 1986). Thiseement, moreover,
Isthe*most difficult to show" becauseof the' proper attention [that must be] given
to the organization and continuity requirement..” Perholtz, 842 F.2d a 362-63.

Here, thedistrict court never identified the RICO "enterprise.”" Although the
district court used the term "' enterprise’ fifty-threetimesin its findings of fact, it
expresdy stated that **these Findings[do] not imply that Defendants' activities
meet the statutory definition™ of that term. [Op.~151n.9]. And initsconclusionsof
law, the district court's congtantly shifting definition of the' enterprise™
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encompassed no lessthan the entirety of the tobacco industry and thusthe actions
of every one of the tensof thousandsof employeesin that industry. The court, for
example, at times characterized the enterpriseas "' individua Defendantsworking
together ... through TIRC/CTR, the Tobacco Institute, and an array of other
overlappingentities." [Op._1536]. At other times, however, thecourt called it "'a
group of businessentitiesand individual sassociated-in-fact, including Defendants
to thisaction, their agents and employees, and other organizationsand
individuals." [Op._1528]. But the court's most telling characterization of the
"enterprise’ isthat it is “[1]ike an amoeba' that constantly **changed its shape to fit
itscurrent needs.” [Op._1532]. Thisamorphousconcept of ' enterprise”
essentially eliminates the requirement of aseparate™ enterprise” Because no
distinction was made between defendants and the'" enterprise," the court
erroneoudly treated any purported act by any defendant as furthering the
enterprise's affairs. Thisapproach cannot be squared with the requirementsfor
proving.a RICO “enterprise.”*

Indeed, here, thedistrict court defined the enterpriseentirely in termsof an
asserted "' overarching scheme to defraud existing and potential smokers.™

[Op._1501]. By doing s, it effectively eliminated the requirement that the

“*® To the extent the"" enterprise’” hereisdeemed to be Tl and CTR, they no longer
exist, so thereisno basisfor thecourt's injunctiverdlief. Seesupraat 61.
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government prove the existenceof an " entity separateand apart from the pattern of
[racketeering] activity in which it engages” United Statesv. Turkette, 452 U.S.
576, 583 (1981) (emphasisadded). By collgpsing the concept of "' enterprise” with
the concept of the alleged joint *'scheme'” to engagein variousfrauds, the,district
court effectively reduced RICO to acivil enforcement mechanism for an aleged
mail and wire fraud conspiracy Smpliciter. But an enterprise requires.” some
structure, to digtinguish [it] from amere conspiracy.” Richardson, 167 F.3d 621 at
625. "

A review of the basic ementsof a RICO "enterprise’” demonstratesthe
seriousflaws in thedistrict court's anayss.

First, thedistrict court defined the enterprise's **common purpose” a such a
level of generdlity as to render it meaningless. " Requiring that membersof an
enterprisehavea'common purpose limitsthe potentialy boundlessscope of the

word 'enterprise’; it distinguishesculpable, from non-cul pable, associations.”

*" The district court erroneously believed that Perholtz supportsthis amorphous
conception of "enterprise.’ [Op. 1529-30]. Perholtz merdy holdsthat the
evidence used to prove the “enterprise” requirement may overlap "with the proof
of thepattern." 842 F.2d a 362-63. To theextent that Perholtz wereto be read as
supporting thedistrict court's extraordinarily flexible concept of "' enterprise,
defendantsrespectfully submit that the Eighth Circuit’s stricter definition of
"enterprise” isthe correct one. See Asa-Brandt, Inc. v. ADM Investor Sews., Inc.,
344 F.3d 738,752 (8th Cir. 2003); ¢f. Odom v. Microsoft Corp., 486 F.3d 541,
549-51 (9th Cir. 2007) (en banc) (noting that thereis & least a4-4 circuit split on
thisissue).

122



Ryan v. Clemente, 901 F.2d 177, 180 (1st Cir. 1990) (Breyer, 1.); seealso First
Capital Asset Mgmt. Inc. v. SatinwoodlInc., 385 F.3d 159, 174 (2d Cir. 2004)
(RICO "requiresthat a nexus exist between the enterpriseand the racketeering
activity .... [T]he individuas must sharea common purposeto engagein a
particular fraudulent courseof conduct and work together to achieve such
purposes.”). The Supreme Court has thus repeatedly **sad that [RICO] liability
‘depends on showing that the defendants conducted or participated in the conduct
of theenterprise's affairs, not just their own affars.'"" Cedric Kushner, 533 U.S. a
163 (quotingReves, 507 U.S. at 185) (emphasisin original); seealso Ydlow Bus
Lines, 913 F.2d at 954 (RICO sought 'to outlaw the commission of the predicate
actsonly when those actswere the vehicle through which a defendant ‘conduct[ed]
or participat[ed] in the conduct of [the] enterprise's affairs.””) (emphasisadded).
Here, however, thedistrict court found a'* common purpose™ in defendants
overarching god to ""maximize the profits of the cigarette company Defendants”
and thefact that defendantsengagedin similar conduct (e.g., al sold "' light"
cigarettes) [Op._1530-31]. But because“[a]ll for-profit corporations... havea
motiveto ... increase profits,” thisfact cannot possibly ** excludeindependent
behavior." In reManaged CarelL.itig., 430 F. Supp. 2d 1336, 1354-55 (S.D. Ha
2006). Similarly, mere parald conduct cannot establish an " enterprise’ where, as

here, such conduct is*'in line with awide swath of rational and competitive
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business strategy unilaterally prompted by common perceptions of the market."” .
SeeBdll Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1959 (2007); seed so, e.g.,
Begala v. PNCBank, Ohio, N.4., 214 F.3d 776, 781-82 (6th Cir. 2000); Libertad
v. Welch, 53 F.3d 428,443 (1st Cir. 1995); United Statesv. Bledsoe, 674 F.2d 647,
666-67 (8th Cir. 1982); /n reManaged CareL.itig., 430 F.Supp. 2d a 1345. No
one, for example, contends that Coke and Pepsi market similar diet colasthrough a
joint "enterprise.” In other words, since each defendant corporation seeks to
maximizeitsown profits, behavior designed to “maximize profitsfor the tobacco
industry" is not areasonable ground for distinguishing between actionsdone on
behalf of the “enterprise’s affairs" and those furthering their "own affairs." Cedric
Kushner, 533 U.S. at 163 (emphasisin original). Indeed, under the court's
rationale, any industry could be found to beaRICO "enterprise” sincethe
participantsin every industry am to maximizetheir profitsand engagein parallel
busi ness conduct.

Second, to show the requisite** continuity** and **organization,” **there [must]
be acertain core of constant personnd** demondtratingthat the'*'associates are
bound together ... [in] acontinuing unit.'" United Statesv. Hoyle, 122 F.3d 48, 51
(D.C. Cir. 1997) (quoting Perholtz, 842 F.2d at 362). Thisis necessary to
determine whether "'a nexus exist[s] between the enterpriseand the racketeering

activity." First Capital Asset Mgmt.,385 F.3d a 174; seealso Bachman v. Bear,
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Stearns, & Co., 178 F.3d 930,932 (7th Cir. 1999) (Posner, C.J.). A corporationis
an inanimate object that cannot itself decideto commit crimes, divide
responsibilities, or establish achain of command; it can do such thingsonly
through its agents and employees. See UnitedStatesv. White, 116 F.3d 903,925
(D.C. Cir. 1997); UnitedStatesv. Vida 35F.3d 37,43 (2d Cir. 1994). A
corporation’'s employees, however, obvioudy undertake many activitiesthat arefor
the sole benefit of the corporation, not somejoint "' enterprise’ comprised of the
corporation and its competitors. Thus, absent identification of theindividualswho
either committed the predicate acts or managed the enterprise,” it is, again,
Impossible to discern whether the aleged frauds were undertaken in **the conduct
of the 'enterprise's affairs, not just [each corporate-defendant’'s] own affairs.™
Cedric Kushner, 533 U.S. & 163 (emphasisinorigind). Here, however, the
district court never identified any specific individualswhose acts were purportedly
attributableto the enterprise.

The absenceof any " continuity™ or " organization™ or **common purpose” IS
also demonstrated by thelack of findings on theenterprise's goals or structureafter
December 1953. Thedistrict court claimed that, in a December 1953 meeting,
""executivesof five defendants” purportedly "' agreed to launch their long-term
campaign to deceiveand midead.” [Op._1534-35]. But evenif true(it is nat), the

district court never hints how the “enterprise™ decided to commit thefraudulent
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""schemes" that could not have been contemplated in 1953. Nicotine mani pulatién
claimswere not even lodged against defendants until 1994. See[Op._637-46].
Thefirst denia of marketing to youth was 1962 (RA 117), thefirst aleged
assertion that nicotinewas not addictive was 1983 (RA 56), the only aleged denial
that ETS caused adverse hedlth effectswas 1977 (RA 42), and thefirst of the
alleged actsrelating to low tar cigarettesdid not occur until 1967 (RA 119).

[Op. App.Il1._10, 13, 26, 27]. ThecCourt cited no evidence of some subsequent
agreement among defendantsto engagein joint criminal activity regarding those
ISsues.

Indeed, in its nearly 200 pages of factual findingsrelating to the alleged
enterprise, the district court never once suggested that the affairsof the enterprise
related in any way to low tar cigarettes. See[Op._15-213].* Tothecontrary,
defendants have aways vigorously competed against each other in the
development, advertising, and marketing of reduced-yield cigarettes. Likewise,

although each manufacturing defendant's executivetestified before Congressthat,

* The only arguablejoint conduct concerning low tar cigarettesinvolved the
manufacturingdefendants and TT’s participationin the politica process:
testimony by defendants executiveswhilesitting on the same congressional pand,
see[ Op. 872-75]; statements by defendantsto the FTC and FDA, [Op._883, 868-
70,874-875, and 884-885]; and defendants' joint submissionsto agovernment
agency regarding the FTC Method, [ Op._867-69,873,8861. Thereisno findingor
evidencethat these statements werefalseand, in any event, they are
constitutionally protected petitioning activities. Seesupra at IX(A).

126



contrary to the accusationsof then-FDA Commissioner David Kesder, they did not
spiketheir cigarettesto increase nicotinelevels, seesupra a VI(B), thereisno
evidence that thesestatementsreflected joint activity as opposed each defendant's
Independent, individua interest in responding to Dr. Kesdler's accusations. Nor
did thedistrict court findthat defendantsacted collectively in the suppression of
research or destruction of documents. [Op._1408] ("' The evidence of Defendants
suppressionof research and destruction of documentsconsists of events which
often seem to be unrelated and to lack any unifying thread."). Thereis, therefore,
absolutely no basis upon which the district court could have found a'* nexus'
between any “enterprise” and these so-called schemesof fraud.

In short, thedistrict court failed to make the findings necessary to establish
that defendants banded together in astructured RICO " enterprise' or that therewas
a''nexus" betweenthat " enterprise” and the alleged predicate acts.

XI. THEDISTRICT COURT ERRED IN RULING
THAT DEFENDANTSVIOLATED 18 U.S.C. § 1962(d)

For al of the reasons stated above, thedistrict court erred in ruling that
defendantsviolated 18 U.SC. § 1962(d). That section of RICO makesit “unlawful
for any person to conspireto violateany of the provisions of subsection (a), (), or
(c) of thissection.” Id. Becausethedistrict court's ruling that defendantsviolated

§ 1962(c) was predicated on thelegal errorsdescribed above, itsruling that
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defendantsviolated § 1962(d) must aso bereversed. See Nolen v. Nucentrix
Broadband Networks /ne., 293 F.3d 926,930 (5th Cir. 2002) (thefailure to plead
the requisitedements of either a Section 1962(a) or a Section 1962(c) violation
implicitly meansthat [plaintiff) cannot plead a conspiracy to violateeither
section'™); S non v. Value Behavioral Health, Inc., 208 F.3d 1073, 1084 (Sth Cir.
2000) (same); see also Beck v. Prupis, 529 U.S. 494, 503-05 (2000).*

PART FOUR: REMEDIAL ISSUES

Thedistrict court also made numerous errorsin imposing relief.

XiI. THE DISTRICT COURT ERRED BY REQUIRING THAT
DEFENDANTSISSUE " CORRECTIVE COMMUNICATIONS”

Thedidtrict court's remedid order requiresthe companiesto make aseries
of " corrective’ communications, ranging from the health effectsof smokingto the
companies alleged improper manipulationof cigarette design. [Order_4-9]. This

coerced speech exceedsthedistrict court's remedia powersunder § 1964(a),

* Moreover, thedistrict court erred in holding defendants liable under section
1962(d) smply on a showing that "*each Defendant individually agreed to commit
at least two Racketeering Acts'" [Op. 15911, instead of finding, asrequired, "'an
agreement to conduct or participatein-the affairsof an enterpriseand an agreement
to the commission of at least two predicateacts." United Statesv. Neapolitan, 791
F.2d 489,499 (7th Cir. 1986), abrogated in part on other grounds, Nat "/ Org. for
Women, Inc. v. Scheidler, 510 U.S. 249 (1994). Indeed, the district court failed
even to identify any individua who understood the scope of the alleged enterprise
and agreed to participatein its operation or management. See Hernandez v.
Balakian, 480 F. Supp. 2d 1198,1214 (E.D. Cal. 2007).
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conflicts with Microsoft, and violates the First Amendment, the Labeling Act, and
due process.

A.  Section 1964(a) And Microsoft
Under 18 U.S.C. § 1964(a), thedidrict court's remedies must be shown to

prevent and restrain RICO violations. Philip Morris, 396 F.3d & 1190. Thisis
also mandated by thisCourt's ruling in UnitedStates v. Microsoft Corp., 253 F.3d
34 (D.C. Cir. 2001), which requiresthe district court to “base its relief on some
clear indication of a significant causal connection between the conduct enjoined or
mandated and the violation found directed toward the remedial god intended.” |d.
at 105.

The" corrective’ communicationsordered by the district court do not meet
thisstandard because they are not intended to “prevent and restrain” future
conduct. Instead, by definition, a* corrective” statement is designed to correct the
effectsof past conduct. Indeed, the court itself acknowledged the backward-
looking character of the remedy, by contending that it was ' required to correct™
defendants prior " campaignof deceptive or miseadingmarketing.” [Op._1633].
And the court confirmed the backward-looking character of the remedy by relying
on two of thisCourt's decisions, which upheld corrective advertising under the
First Amendment if, and only if, it was necessary to change an existing *'fase and
materia belief' among the public caused by past " deceptiveadvertisement([s].”
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Warner-Lambert Co. v. FTC, 562 F.2d 749,762 (D.C. Cir. 1977); see also
Novartis Corp. v. FTC, 223 F.3d 783,787-88 (D.C. Cir. 2000) (affirming finding
""that the challenged [past] advertising played a ‘substantial role' in creating or
reinforcing a false belief).

The government argued below that such corrective statements would serve
to "' prevent and restrain®' future RICO violations by inocul ating the public against
potential future frauds. See, e.g, [DN_4847_11]. But thistoo iswrong, because
the government never explained how -- |et alone proved that -- "' corrective
communications” would deter future fal se statements, particularly in light of the
prohibitions of theMSA and the ubiquitousinformation already availableto the
public on the risks of smoking.

B. Firss Amendment

Evenif thedistrict court's order isintended to correct lingering consumer
confusion, it still violatesthe First Amendment. Indeed, the corrective
advertisements remedy fails even the Central Hudson test for commercial speech.
There was no finding that the government's interests are substantial or that the
remedy truly advances these interestsin adirect and material way, particularly

given that the corrective advertisements add nothing to the health warnings already

on every package of cigarettes and the massive public education campaigns already
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being conducted by the government, defendants, and others. SeeWarner-Lambert,
562 F.2d a 762; NovartisCorp., 223 F.3d a 787.

In any event, the relatively lenient commercia speech standard is not
applicablehere. That standard appliesto coerced speech only if the coerced
speech isacommercia "advertisement' and, then, only to "'a requirement that [a
party] includein hisadvertisng purdly factua and uncontroversia information.”
Zauderer v. Office d Disciplinary Counsal d Supreme Courtd Okio, 471 U.S.,
626, 651 (1985). Thus, Warner-Lambert Co. and Novartis Corp., permitted FTC
correctiveadvertisingordersonly because, in their absence, the'' advertisements
themsalves[would be] part of a continuingdeception of the public." Warner-
Lambert, 562 F.2d a 769 (emphasisadded). Here, however, thedistrict court's
correctiveadvertising goeswel beyond mandating uncontroversia disclosures
relating to commercia speech in existing advertisements. It requires publication of
freestanding statements, some of which defendants vigorously dispute, published
INn newspapers, television, and internet sites, wholly unconnected to any
commercial advertisements. Accordingly, theordinary First Amendment standard
for coerced speech applies-- a sandard that not even thedistrict court contended
can besatisfied here. Seg e.g., Riley, 487 U.S. at 800-01; United Statesv. Nat'l

Socy d Prof’l Eng'rs, 555 F.2d 978,984 (D.C. Cir. 1977), aff'd, 435 U.S. 679
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(1978); Nat’l Comm n on Egg Nutritionv. FTC, 570 F.2d 157, 164-65 (7th Cir.
1977).

C. Countertop And Header Displays

Thedistrict court al'so erred in requiring that defendantsforceretailersto
maintain |large and obtrusive counter-top and header displays containing warning
information. The order requiresthe counter-top displaysto be " free-standing
display[s] with a minimum height of 30 inchesand aminimum width of 18 inches
that [are] placed on the counter at retail shops within the line-of-sight of any
customerwho isstandingin linefor theregiger.” [Op. App.I 2]. And header
displaysare“banner(s] that [are] displayed by aretailer at the top of acigarette
display case, which may show a cigarette brand name, cigarette brand imagery,
pricesfor cigarettes, or promotional offersto consumers.” [Op. App.I 3].

Thedistrict court's order appearsto requirethat each enjoined defendant
separately requirethe same retail storesto display substantively identical, but
separate, counter-top and header signs. [Order_6]. The court made no pretense of
Justifying such a multipledisplay requirement, and thisduplication of warningson
large signson the sameretail countertopsisfacially redundant and excessive, and
cannot possibly bejustified under thelast two prongs of Central Hudson. Seg, e.g.,

Zauderer, 471 U.S. a 651; Cent. Hudson, 447 U.S. at 566.



Theretall display order also would improperly impose severe burdensupon
Innocent third-party retailers. See Cook Inc. v. Boston Scientific Corp., 333 F.3d
737,744 (7th Cir. 2003) (“[I]n determining the appropriate scope of an injunction
the judge must give due weight to the injunction's possible effect on innocent third
parties."); accord, e.g., Nat'l Wildlife Fed'n v. Burford, 835 F.2d 305,326 (D.C.
Cir. 1987); Population Inst. v. McPherson, 797 F.2d 1062, 1067 (D.C. Cir. 1986).
Defendants have contractual relationshipswith hundredsof thousandsof retailers.
See[DN_5746_Ex.C_9]. Compliancewith thedisplay requirements, which would
typically requiresigns exceeding the height of most Americans when placed atop
store counters, would severely impede storeclerks' ability to view thelr stores, a
significant concern of retailers. [DN_5746_Ex.C _10-11, Ex.1].

Moreover, many retailersconsder “[clountertop Space-- particularly the
most visible spaceat the point of sale--[to be] the most valuableretail spacein
[their] retail outlets [DN_5746 Ex.I_2]; [DN_5746_Ex.H_3]. Thus, displaying
three or more separate, substantively identical signs meeting the large minimum
dimensional requirementsof the district court's order would forceretailerseither to
“forgo the revenue from salesof itemsthat are currently displayed on [their]
countertopsin favor of the displaysrequired by the Order or to forgo the revenue
from the merchandising agreementsthat [they] have with cigarette manufacturers.”

[DN_5746.Ex.1_2]; [DN_5746_Ex.H_3].
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D. LabdingAct

Thedistrict court's requirement that correctivecommunicationsbe placed on
cigarette packsthrough package onserts, [Order_5], also runsafoul of the Labeling
Act. The Labeling Act expressly providesthat “[nJo statement relating to smoking
and health, other than the statement required by section 4 of this Act, shall be
required on any cigarette package."" 15U.SC. § 1334. The Supreme Court has
made clear that, by enacting the Labeling Act, ** Congress unequivocally
preclude[d] the requirement of any additional statementson cigarette packages
beyond those provided" by the Act. Reilly, 533 U.S. at 542.

E. Lack Of Fair Notice

Thedistrict court's remediesshould be reversed becausethey wereimposed
without adequate notice and opportunity to respond as required by due processand,
consequently, therecordis devoid of evidencethat these remedieswould be
effective in preventing and restraining future RICO violations. See Microsoft, 253
F.3d at 101-03 (noting the" cardina principleof our system of justicethat factua
disputes must be heard in open court and resolved through trial-like evidentiary
proceedings”); seealso United Statesv. Armour & Co., 402 U.S. 673,682 (1971)
(due process guarantees partiesthe right to notice and an opportunity to litigatethe

Issues presented); Lindsey v. Normet, 405 U.S. 56, 66 (1972).
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Although the government rai sed the prospect of corrective communications
beforetrid, it repeatedly refused to identify either their content or the manner in
which they would be made. Indeed, during the fina remediesphase of thetrial,
the only mention of correctivecommunicationscame from a government witness
who endorsed the genera idea of such aremedy but refused to discussit in detail.
[Ericksen_WD_11]; [5/16/05_Tr._21061]. After trid and closing argument, the
government presented a proposed remedial order that <ill failed to identify the
precise nature of the corrective communications, but finally set forth five general
categoriesof correctivecommunicationsand recommended an extensive
publication and distributioncampaign. [DN_5531_16-23]. No evidencewas ever
introduced a trid on any of thesepoints. Defendantsobjected to the government's
late disclosureon the ground, among others, that they were deprived of ahearing
and submitted an offer of proof that outlined the evidence they would have offered
If the proposed remedies had been disclosed during tridl. [DN_5657_9-10]. The
district court adopted the government's proposal.

This.violatesMicrosoft. T he extensiveprogram of publicationand
distribution required by the remedial order -- including publicationin morethan
three dozen newspapersand magazines, primetime television advertising, onserts
on packagesof cigarettes, and signsin retall establishmentsthroughout the United

States-- was never the subject of any testimony or evidenceat trial. Itissimply
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adopted wholesale from the government's post-trial submission.” Asdetailed in -
defendants Emergency Moation to Stay, the result was simply to ignore the tens of
millionsof dollars of costsimposed upon defendants by the campaign and the vast
burdensimposed upon third party retailers.

Moreover, becausethe district court failed to hold a hearing on thisissue, the
record isdevoid of evidencethat these™ correctivecommunications” remedies
would be effectivein preventing and restraining future RICO violations. Indeed,
the government submitted a post-tria brief admitting that the record was
insufficient to support any particular wording for corrective communications,
requesting instead that thedistrict court delegate the task of devising the
""correctivestatements”* to athird party. [DN_5782] (Thefinal remedial order fails
to indicate precisely what defendantsmust state in the correctivecommunications.)

Likewise, therewas no hearing with respect to many other remedies
imposed by thedistrict court -- remediesthat the government requested after trial --
involving such mattersas asset transfer restriction and document disclosure.
Consequently, there was no evidence or findingsthat these remedieswould prevent
and restrain future RICO violations, and defendants never had the chanceto
challengethe remediesas duplicativeof existing disclosureobligations,

unnecessary to prevent future RICO violations, unduly burdensome, and in some
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cases, impossibleto follow.™ See alse Califano v. Yamasaki, 442 U.S. 682,702
(1979) ("injunctive relief should be no more burdensome to the defendant than
necessary to providecompleterelief').

XIIL. THE DISTRICT COURT'S GENERAL
INJUNCTIONSARE IMPERMISSIBLY VAGUE

Under the district court's order, defendantsare “permanently enjoined from
committing any act of racketeering, as defined in 18 U.S.C. § 1961(1), relatingin
any way to the manufacturing, marketing, promotion, heath consequencesor sale
of cigarettesin the United States."” [Order_2]. Defendantsare aso “permanently
enjoined from making, or causing to be madein any way, any material false,
midleading, or deceptive statement or representation, or engagingin any public
relationsor marketing endeavor that is disseminated to the United States public
and that misrepresents or suppresses information concerning cigarettes.™
[Order—31. These amorphous proscriptionscome nowhere closeto specifying the
precise acts enjoined and, thus, leave defendantsto guess, at the peril of criminal

contempt, whether their conduct conformswith the requirementsof the Order.*® In

" [DN_5746_Exs.D, F, Gl.

** In denying defendants post-judgment motion for clarification, seesupra a 13-
14, the district court relied on three casesthat areingpposite. [DN_5800 33 Two
did not involveeither RICO or an ""obey the law'" injunction. See S5.C. Johnson &
Son, Inc. v. Clorox Co., 241 F.3d 232 (2d Cir. 2001); Prof’l Assn d Coll.
Educators v. El Paso County Cmty. Coll. Dist., 730 F.2d 258 (5th Cir. 1984).
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addition, these proscriptions unconstitutional ly threaten to chill 'defendants
exerciseof First Amendment rights.

Federa Rule of Civil Procedure65(d) expressdy mandatesthat “[e]very
order granting an injunction ... shall be specificin terms; shall describein
reasonabledetail, and not by referenceto the complaint or other document, the act
or acts sought to berestrained.”” Fed. R. Civ. P. 65(d). The SupremeCourt has
emphasized that **the specificity provisionsof Rule 65(d) are not mere technical
requirements”: " Since an injunctiveorder prohibits conduct under threat of
judicial punishment, basic fairnessrequires that those enjoined receive explicit
notice of precisely what conduct isoutlawed." Schmidt v. Lessard, 414 U.S. 473,
476 (1974). Thedistrict court's vague order plainly runsafoul of these
requirements. See SECv. Savoy Indus., Inc., 665 F.2d 1310, 1318-19 (D.C. Cir.
1981) (reversing injunction ordering defendant not 'to engagein any act, practice
or course of businesswhich operatesor would operate as a fraud or deceit upon

any person’"); G f Oil Corp. v. Brock, 778 F.2d 834, 843 (D.C. Cir. 1985);

Indeed, in Clorox, the Second Circuit acknowledged that “an injunction must be
more specific than asimplecommand that the defendant obey thelaw.” Clorox,
241 F.3d at 240. And thethird case, United Statesv. Carson, 52 F.3d 1173 (2d
Cir. 1995), did not address whether theinjunction a issuewasan invalid "' obey-
the-law" injunction. Seeid. & 1183-85.
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Common Causev. Nuclear Regulatory Comm 'n, 674 F.2d 921,926-27 (D.C. Cir.
1982).

The generalized injunction to obey the law in the face of morethan 1,600
pages of findingsalso violates the Firs Amendment and due process. Although.
some of thesefindings are express prohibitions, most smply reflect thedistrict
court's disapprova of variousaspectsof defendants business practices-- for
example, using whitefilter paper for cigarettesand selling cigarettes a price
discounts -- that are not expressly found to be fraudulent. Thus, the court's
decision provides no way for defendantsto know precisely what conduct is barred
-- making it impossiblefor defendants to conform their speech to the court's
prohibitionswithout ssimply refraining from speakingat al. See Gentilev. State
Bar d Nev., 501 U.S. 1030, 1048 (1991); Neb. PressAssn v. Stuart, 427 U.S. 539,
559 (1976).

XIV. THE INJUNCTION IMPERMISS BLY
APPLIESTO DEFENDANTS SUBSIDIARIES

Theinjunction purportsto bind every single subsidiary of each defendant:
"This Final Judgment and Remedid Order appliesto each of the Defendants... and
to each of their current and future directors, officers, agents, servants, employees,
subsidiaries, attorneys, assigns and successors." [Order—21 (emphasisadded).

This sweeping injunction, which attempts to include within its ambit both domestic
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and foreign non-party subsidiaries, violates Fed. R. Civ. P. 65(d) and due process
and o should be vacated.

Under Rule65(d), “[e]very order granting an injunction ... is binding only
upon the partiesto the action, their officers, agents, servants, employees, and
attorneys, and upon those personsin active concert orparticipation with them who
receiveactua notice of the order by persona serviceor otherwise." Fed. R. Civ.
P. 65(d) (emphasesadded). Rule 65(d) expressy omitssubsidiaries, thereby
prohibiting both the application of injunctiverelief to non-party subsidiariesbased
merely on their corporateaffiliation with a party and attributing the conduct of
non-party subsidiariesto acorporate parent.

There are only two exceptionswhere an injunction extends to reach anon-
party subsidiary: wherethesubsidiary (1) isan " agent of an enjoined party or
(2) isviolating theinjunction while"'in active concert or participation™ with an
enjoined party. See, e.g., Additive Controls& Measurement Sys., Inc. v. Flowdata,
Inc., 154 F 3d 1345, 1351 (Fed. Cir. 1998) (quoting Alemite Mfg Corp. v. Staff, 42
F.2d 832,833 (2d Cir. 1930). Nether thegovernment nor the district court has
cited to any evidencesufficient to satisfy either of these exceptions.

First, thedistrict court did not find that any of the non-party subsidiariesare
acting as"" agents” of anamed defendant. Corporateaffiliates'are presumed to

operate separately and to exist asindependent legal entities. DoleFood Co. v.



Patrickson, 538 U.S. 468,475 (2003). Absent any evidenceor findings sufficient
to overcome this presumption, the court lacked authority to disregard corporate
formalities, enjoin non-party subsidiaries, or attribute the conduct of non-party
subsidiariesto their corporate parents.

Second, it islong-settled that an injunction cannot reach a non-party
subsidiary under the " active concert or participation' language of Rule 65(d)
unlessthereisashowing that its named parent isactually violating the injunction
inthefirst instance. See, e.g., NBA Properties, Inc. v. Gold, 895 F.2d 30, 32-33
(1st Cir. 1990) (Breyer, J.); Herrlein v. Kanakis, 526 F.2d 252,253-54 (7th Cir.
1975); United Pharmacal Corp. v. United States, 306 F.2d 515, 517-18 (1t Cir.
1962) (quoting Alemite Mg. Corp., 42 F.2d at 833 (L. Hand, J). Thereexistsno
authority for the proposition that, notwithstandingthat a named parent company is
not violating the injunction, its non-party subsidiariesmay still be properly
enjoined. Similarly, absent any evidenceovercoming the presumption of corporate
autonomy, a court may not hold a corporate parent -- that is not violatingthe
Injunction -- responsiblefor the conduct of itsnon-party subsidiaries. To allow
such an injunction would improperly permit courts**to bootstrap' the conduct of
non-party subsidiaries'into aviolation by the[named parent].” Gold, 895 F.2d a

33.
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Rule 65(d)’s scopeis so limited precisaly to prevent what thedistrict court.
attempted to do, for example, to BWH’s foreign subsidiaries, which are completely
separate and independent corporateentitiesoperating solely in their respective
foreign markets. See[JD_013295_146-53, 177]. Therewas no showing that the
post-merger BWH, which no longer manufactures, markets, or sellstobacco, is
violatingthe injunction. Asaresult, BWH’s non-party subsidiaries ssimply cannot
act in"* concert or participation' with BWH to violatethe injunction. Similarly,
where BWH is not violating theinjunction, it cannot be held accountablefor
conduct by its non-party subsidiaries.

Thedistrict court's attempt to enjoin non-party subsidiariesal so violatesdue
process. In Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 108-12
(1969), the Supreme Court held that it was a violation of due processto enter a
judgment against the parent corporation of a defendant, when the parent was not
served with processand did not appear at thetrial. Under thissame reasoning, the
district court's attempt to enjoin al of defendants non-party subsidiaries likewise
violatesdue process. Thisviolationis particularly acute asto defendants non-
party foreign subsidiaries, entitiesthat were never served with process, never had a
chanceto litigatepersonal jurisdiction, and over which the district court lacked
personal jurisdiction. [DN_5800_7] (acknowledging that the injunction only

encompassed thoseentities' over whom the Court has personal jurisdiction™).
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By attempting to extend its injunction to defendants' subsidiaries, whether
domestic or foreign, thedistrict court violated both Rule 65(d) and the due process
clause. Accordingly, theinjunction must be vacated.

CONCLUSON

For the reasons stated above, defendantsrespectfully request that this Court
reversethe judgment in itsentirety and remand the case with instructionsto enter

judgment for defendants.
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Page 1183 TITLE 18-CRIMES AND CRIMINAL PROCEDURE §1981

See.

1985, Venueand process.

1966. Expedition d actions.

1967, Evidence. = |

1968, Civil Investigativedemand.

AWERTMENTS

199%—Pub. L. 101447, title Xxxv. §3559, Nov. 29, 15990,
104 Stat. 4927. struck out "racketeering™ after - Prohib-
ited’. initem 1962. )

1970Rb. L. 91452, title IX, gitia), Oct. 15, 1970. &4
Stat. 941, added chapter 96 and items 1961 t0 1968.

CHAPTER REFERREDTO IN OTHER SECTIONS

Thi s chapter is referred to in sections 3582, 3663 of
thistitle; title7 section 12a.

£1961. Definitions

As used in thischapter—

(1) "racketeering activity" means (A) any
act or threat involving murder, kidnapping,
gambling, arson, robbery, bribery, extortion.
dealing in obscene matter, or dealing in a con-
trolled substance or listed chemical (as de-
fined in section 102 o the Controlled Sub-
stances Act), which is chargeable under State
law and punishable by imprisonment for more
than one year; (B) any act which isindictable
under any of the following provisions o title
18, United States Code: Section 201 (relatingto
bribery), section 224 (relating to sports brib-
ery), sections 471, 472, and 473 (relating to
counterfeiting), section 659 (relating to theft
from interstate shi pnent) if the act indictable
under section 669 is felonious, section 664 (re-
lating to embezzlement from pension and wel-
fare funds), sections 891-894 (relating to extor-
tionate credit transactions), section 1028 (re-
lating to fraud and related activity in connec-
tion with identification documents), section
1029 (relating to fraud and related activity in
connection with access devices), section 1084
(relating to the transmission o gambling in-
formation), section 131 (relating to mail
fraud), section 1343 (relating to wire fraud),
section 1344 (relating to financial institution
fraud), section 1425 (relating to the procure-
ment of citizenship or nationalization unlaw-
fully), section 1426 (relating to the reproduc-
tion o naturalization or citizenship papers),
section 1427 (relatingto the sale of naturaliza-
tion or citizenship papers), sections 1461- 1465
(relating to obscene matter), section 1503 (re-
lating to obstruction o justice), section 1510
(relating to obstruction of criminal investiga-
tions), section 1511 (relatingto the obstruction
o State or local law enforcement), section
1512 (relating to tampering with a witness, vic-
tim. or an informant). section 1513 (relating to
retaliating against a witness, victim, or anin-
formant), section 1542 (relating to false state-
ment in application and use o passport), sec-
tion 1543 (relating to forgery or false use o
passport), section 1544 (relating to misuse of
passport), section 1546 (relating to fraud and
misuse of visas, permits, and other docu-
ments), sections 1581-1688 (relating to peonage
and slavery), section 1951 (relating to inter-
ference with commerce, robbery, or extortion),
section 1952 (relating to racketeering), section
1953 (relating to interstate transportation d
wagering paraphernalia), section 1954 (relating

to unlawful welfare fund payments), section
1955 (relating to the prohibition o illegal gam-
bling businesses). section 1956 (relating to the
laundering of momnetary instruments), section
1957 (relating to engaging in monetary trans-
actions in property derived from specified un-
lawful activity), section 1958 (relating to use
of interstate commerce facilities in the com-
mission of murder-for-hire), sections 2251,
22514, 2252, and 2280 (relating to sexual exploi-
tation o children), sections 2312 and 2313 (re-
lating to interstate transportation of stolen
motor vehicles), sections 2314 and 2315 (relat-
ing tointerstate transportation o stolen prop-
erty), section 18 (relating to trafficking in
counterfeit labels for phonorecords, computer
programs or computer program documenta-
tion or packaging and copies d motion pic-
tures or other audiovisual works), section 2319
(relating to criminal infringement o a copy-
right), section 2319A (relating to unauthorized
fixation o and trafficking in sound recordings
and music videos o live musical perform-
ances), section 020 (relating to trafficking in
goods or services bearing counterfeit marks),
section 2321 (relating to trafficking in certain
motor vehicles or motor vehicle parts), sec-
tions 2341-2348 (relating to trafficking in con-
traband cigarettes). sections 2421-24 (relating
to white slave traffic), (C) any act whichisin-
dictable under title 29, United States Code.
section 186 (dealing with restrictions on pay-
mentsand loans to |abor organizations) or sec-
tion $0c) (relating to embezzlement from
union funds), (D) any offenseinvolving fraud
connected with a case under title 11 (except a
case under section 157 o this title), fraud in
the sale o securities, or the felonious manu-
facture, importation, receiving, concea ment,
buying, selling, or otherwise dealing in a con-
trolled substance or listed chemical (as de-
fined in section 102 of the Controlled Sub-
stances Act), punishable under any law of the
United States. (E) any act which isindictable
under the Currency and Foreign Transactions
Reporting Act, or (F) any act which isindict-
able under the Immigration and Nationality
Act, section 274 (relating to bringing in and
harboring certain aliens), section 277 (relating
to aiding or assisting certain aliens to enter
the United States), or section 278 (relating to
importation o alien for immoral purpose) if
the act indictable under such section of such
Act was committed for the purpose d finan-
cial gain. .

(2) " State" means any State of the United
States. the District o Columbia, the Common-
wealth of Pusrto Rico, any territory or posses-
sion o the United States, any political sub-
division, or any department, agency, or instru-
mentality thereof; o

(3) "person™ includes any individual or en-
tity capabledf holding a legal or beneficial in-
terest in property; o

(4 "enterprise™ includes any individual.
partnership, corporation, association, or other
legal entity, and any union or group o indi-
viduals associated in fact although not a legal
entity;

(5) y"pattern d racketeering activity" re-
quires at least two acts o racketeering activ-
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ity, one o which occurred after the effective
date o thischapter and the last of which oc-
curred within ten years (excluding any period
o imprisonment) after the commission of a
prior act o racketeering activity;

(6) "unlawful debt™ neans a debt (A) in-
curred or contracted in gambling activity
which wasin violation o thelaw o the United
States, a State or political subdivision there-
of, or which is unenforceable under State or
Federal law in whole or in part as to principal
or interest because of the laws relating to
usury, and (B) whi ch was incarred in connec-
tion with the business of gambling in violation
o the law of the United States, a State or po-
litical subdivision thereof, or the business o
lending money or a thing o value at a rate
usurious under State or Federal law, where
the usurious rate isat least twice the enforce-
ablerate;

(7) "racketeering investigator’™ means any

attorney or investigator so designated by the
Attorney General and charged with the duty
o enforcing or carrying into effect this chap
ter;
(8) "racketeering investigation" neans any
inquiry conducted by any racketeering inves-
tigator for the purpose of ascertaining wheth-
er any person has been involved in any viola-
tion o thischapter or of any fird order, judg-
ment, or decree of any court of the United
States, duly entered In any case or proceeding
arising under thischapter;

(9) "documentary material'" includes any
book, paper, 'document, record, recording, or
other material; and

(10) "* Attorney General" includes the Attor-
ney General o the United States, the Deputy
Attorney General of the United States, the As-
sociate Attorney General of the United States,
any Assistant Attorney General of the United
States, or any employee o the Department of
Justice or any employee of any department or
agency o the United States so designated by
the Attorney General to carry out the powers
conferred on the Attorney General by this
chapter. Any department or agency so des
ignated may use in investigations authorized
by this chapter either the investigative provi-
sions o this chapter or the investigative
power of such department or agency otherwise
conferred by law.

(Added Pub. L. 91452, title X, §#i{al Oct. 15,
1970, 84 Stat. 941; amended Pub. L. 95-575, §Bich,
Nov. 2, 1978 @ S at. 2465, Pub. L. 95-598, title II1,
§314ig), Nov. 8, 1978, @ Stat. 2677; Pub. L. 98473,
title I1, Bi@dlcE), 1020, Oct. 12, 1934, B S at. 2138,
2143, Pub. L. 98-547, title IT, $205, Oct. 25, 1984, B
Stat. 2770, Pub. L. 93-57¢, title I, § 135k}, Oct. 27,
1986, 100 Stat. 3207-35; Pub. L. 6445, §50a), Nov.
10, 1986, 100 Stat. 3605; Pub. L. 1nd-EHd, title VII,
§§7013, 7020(c), 7032, 7064, 7514, Nov. 18, 1988, 102
Stat. 4395, 4396, 4308, 4402, 4489; Pub. L. 101-73,
title IX, $968, Aug. 9. 1989, 103 Stat. 506; Pub. L.
101-647. title XXXV, §3560, Nov. 29,1990. 104 Stat.
4927; Pub. L. 103-322, title IX, §90104, title XV,
§ LBO0O14ET. title XXXIIT, §AM3L(1), Sept. 13, 1994,
108 Stat. 1987,2037. 2150; Pub. L. 103-3%4, title 111,
§alaikl, Oct. 22, 1994, 108 Stat. 4140; Pub. L.
104-132, title IV, $433. Apr. 24,1996,110 Stat. 1274;
Pub. L. 104163, §3, July 2, 1996, 110 Stat. 1386;
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Pub. L. 104-208, div. C, title II, §202, Sept. 30,
1996, 110 Stat. 3009-565; Pub. L. 104-294. title VI,
EEEON(ba), (1%3), G04(bMEY, Oct. 11,1996, 110 Stat.
3499, 3501, 3506.)

HEFEREMCES IH TEXT

Section 102 of the Controlled Substances Act. referred
toin par. (i)l (D), isclassified to section 802 of Fiile
21 Food and Drugs. .

The Currency and Foreign Transactions HKapsarting
Act, referred to in par. (EKE), is title II o Pub. L.
91-508. Oct. 26, 1970, 84 Stat. 1118 which was repealed
and reenacted as subchapter I1 of chapter 53d Title 31,
Money and Finance. by Pub. L. $7-258, §4iki, Sept, 13,
1982, 96 Stat. 1067. the first section of which énacted
Title31.

The Immigration and Nationality Act. refurred s In
par. AXF), is act June 27, 1952. ch. 477. 66 Stat. 163, as
amended, which is classified principally to chaptes 12
(§1101 et seq.) o Title 8, Aliens and Nationality. Bet-
tions 274, 277, and 278 of the Act are classified to —
tions 1324. 1327, and 1328 of Title 8. respectively. For
complete classification of this Act to the Code. me#
Short Title note set out under section 1101 of Title 8
and Tabl es

The effective date of this chapter, referred to in par.
(5). isOct. 15, 1970.

AMEHEMENTE

199%6—Pa. [IHHE)L Pub. L. 104-294, E#suiE), amended
directory language of Pub. L. 103-322, §LGNON{;. Bes
1994 Amendment note below..

Pub. L. 104-294, EBM(IXI), substituted <2260 for
2258”7,

Pub. L. 104-208 struck ont "'if the act indictable under
section 1028 was committed for the purpose of financial
gain" before*, section 1029". inserted " section 1425 (re-
lating to the procurement of citizenship or nationaliza-
tion unlawfully),, section 1426 (relating to the reproduc-
tion of naturalization or citizenship papers), section
1427 (relating to the male of naturalization or citizen-
ship papers),” after "section 1344 (relating to financial
institution fraud).", struck out "'if the act indictable-
under section 1542 was committed for the purpose of fi-
nancial gain" before *, section 1543”, "'if the act indict-
able under section 1543 was committed for the purpose
of financial gain™ before, section 1544, **if the act In-
dictable under section 1544 was committed for the pur-
pose of financial gain" before *, section 1546™, and "'if
the act indictable under section 1546 was committed for
the purpose of financial gain" before *, sections
1581-1588".

Pub. L. 1#4-15% inserted *, section 2318 (relatingt o
trafficking in counterfeit labels for phonorecords, com-
puter programsor computer program documentation or
packaging and copies of motion pictures or other
audiovisual works), section 2319 (relating to criminal
infringement of a copyright). section 23194 (relating to
unauthorized fixation of and traffickipg in sound re-
cordings and music videos of live musical perform-
ances). section 2320 (relating to trafficking in goods or
services bearing counterfelt marks)" after ‘‘sections
2314 and 2315 (relating to interstate transportation of
stolen property)™ .,

Pub. L. 104-132, §45%011. (2), inserted " section 1028 (re-
lating to fraud and related activity in connection with
identification documents) if the act indictable under
section 1028 was committed for the purpose of financial
gain." before '*sectlon 1029" and "' section 1542 (relating
to false statement in application and use of passport) i
the act indictable under section 1542 wascommitted for
the purpose of Nnancial gain. section 1543 (relating to
forgery or false use of passport) if the act indictable
under section 1543 was committed for the purpose of fi-
nancial gain. section 154 (relating to misuse of pass-
port) if the act indictable under section 154 was com-
mitted for the purpose of financial gain. section 1546
(relating to fraud and misuse of visas, permits. and
other documents) if the act indictable under section
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1546 was committed for the purpose o financial gain.
sections 1581-1583 (relating to peonage and slavery)."
after "section 1513 (relating to retaliating against &
witness, victim. or an informant).*.

Par. 1K), Pub. L. 104-294, §&0iihA), substituted
-.section 157 of thistitle™ for ** section 157 of that title™-

Par. LIHFL Pub. L. 104-132, §433(3), (4), added subpar-
(F).

1994-Par. ilH&), Pub. L,
stituted ""kidn

Pub. L. 1

_ . 103-322, ERaN@igl;, sub-
ping"* for "kidnaping".
. §90104, substituted “a controlled sub-

stance or listed chemical (as defined in section 102 of

the Controlled Substances Act)" for *‘narcotic Or other
dangerous drugs" .

Par. 11HE1. Pub. L. 103-322, ki@, as amended biF
Pub. L. 104-294, 806, substituted *2251, 22514, 2252,
and 2258’ for “'2261-2962",

Par. 1. Pub. L. 183-3 inserted " (except a ops
under section 157 of that title) after "title 117.

Pub. L. 103-322, $90104. substituted " a controlled sub-
stance or listed chemical (as defined in section 102 af
the Controlled Substances Act)"* for "' narcotic or other
dangerous drugs'.

1FE—Far. (14H), Pub. L. 101-647 substituted *'section
1029 (relating to" for 'section.102 (relative to" and
struck out “‘sections 2251 through 2252.(relating tO sex-
ual exploitation of children),”” before ", section 1958". .

(1), Pub.’ L., 101-73 inserted "section 1344
irelating tofinancial institution fraud)." after " section
1343 (relating to wire fraund),”.

1988—FPar. 1HE). Pub. L. 100-&m3, §7514, inserted *‘sec-
tions 2251 through 2252 (relating to sexual expleitation
of children).".

Pub. L. 18D-Es, §7054, inserted ‘', section 1029 (rel-
ative tofraud and related activity in connection with
access devices)" and *, section 198 (relating to use of
interstate commerce facilities in the commission af
murder-for-hire), sections 2251-2252 (relating to sexual
exploitation of children)".

Pub. L. Idf-&8G, §7032, substituted ' section 23217 far
" section 2320".

Pub. L. 100-6%0, $7013. made technical amendment &t
directory language of Pub. L. 99-646. See 1986 Amend-
ment note below.

Par. (10). Pub. L. 100690, §7020({c), inserted "' the Asso-
ciate Attorney General of the United States;” after
“Deputy Attorney General of the United States.”.

1583—Far. (IHH). Pub. L. 99646, as amended by Pub.
L. 100-690, $7013,inserted " section 1512 (relating to tam-
pering with awitness, victim, or an informant), section
1513 (relating to retaliating against a witness. victim,
or an informant)." after "'sectlon 1511 (relating to the
obstruction of State or local law enforcement),™ .’

Pub. L. 99570 inserted " section 1956 (relating to t he
laundering of monetary instruments), section 1957 (re-
lating to engaging in monetary transactions in prop-
erty derived from specified unlawful activity)," .

1584—Par, (IHA)L Pub. L, 98-473, &ilf¥¥13 inserted
"dealing in obscene matter," after "' extortion,"".

Par. MiuAY, Pub. L. 98-547 inserted " sections 2312 and
2313 (relating to interstate transportation of stolen
motor vehicles)." and ' sectlon Z (relating to traf-
ficking in certain motor vehicles or motor vehicle

arts). ™.
pPutg. . 98-473, §l@mde, inserted' '.sections 1461-1465
(relating to obscene matter).".

Par. i1HE). Pub. L. 98-473 lﬁmsig:. inserted ¢l (B). .
1918—Pa. (1WHL Pub. L. 85875 inserted ™ sections

2341-2346 (relating to trafficking in contraband ciga-

rettes).". )
Par. (1&D). Pub. L. 95-598 substituted "fraud con-

nected with a case under title 117 for “bankruptcy
fraud™.
EFPECTIVE DATE aF 1996 AMENDMENT
Amendment by section Bisithxis of Pub. L. 104-204 ef-
fective Sept. 13 1994, see section 604(d) of Pub. I..
104-294, set out as a note under section 13 of this title.
EFFECTIVE DATE OF 19 AMEXTMENT

Amendment by Pub. L. 103-3%4 effective Oct. 22 1994,
and not applicable with respect to cases commenced
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under Titlell, Bankruptcy. before Oct. 22, 1994, see sec-
tion 702 of Pub. L. 103-3%4. set out as a note under sec-
tion 101 of Title 11.

EFFECTIVE DATE OF 1¥1H AMPNOMENTS

Amendment by Pub. L. 95638 effective Oct. 1, 1979,
see section #i@{&] of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11 Bank-

ruptcy.

Rm)éndment by Pub. L. 85-575 effective Nov. 2, 1978.
see section 4 of Pub. L. 95-575, set out as an Effective
Date note under section 2341 of this title.

SHORT TTrLE CF 1#HH AMENLMENT

Section 301 of chapter 11T (§§301-322) of title IT of Pub.
L. 98473 provided that: "This titleal.grobably means
thischapter, enacting sections 1589, 184, 1613a, and 1816
of Title 19, Customs Duties and sections 853, 854, and 970
of Title 21, Food and Drugs. amending section 1963 of
this title aml sections 1602, 1605, 1606. 1607, 1608, 1609,
1610, 1611 1612 1613, 1614, 1615 1618, 1619, and 1644 of
Title 19. sections 824, 848, and 831 o Title 21, and sec-
tion 524 of Title 28, Judiciary and Judicial Procedure.
and repealing section 7607 of Title 26, | nternal Revenue
Code] may be cited as the '‘Comprehensive Forfeiture
Act of 1984

BwoRT TITLE

Section 1 of Pub. L. 91-452 provided in part: " That
this Act [enacting this section. sections 841 to 848. 1511.
1623, 1965, 1962 to 1968, 3331 to 3334, 3503, 3504, 3575 to
3578, and &{H to 6005 of this title. and section 1828 of
Title 28, Judiciary and Judictal Procedure, amending
sections 835, 1073, 1505, 1954, 2424, 2516 2517, 3148, 3486,
and 3 of this title. sections 15, 87f, 135¢, 499m, and
2115 of Title7, Agriculture, section 26 of Title 11, Bank-
ruptcy. section 180 of Title 12, Banks and Banking,
sections 49. TTv, 78u, 79r, 80a—41, BOb-9, 155, 717m, 1271,
and 1714 of Title 15, Commerce and Trade, section 825f
of Title 16, Conservation. section 1333 of Title 19. Cus-
toms Duties. section 373 of Title 21, Food and Drugs.
section 161 of Title 29, Labor. section 506 o Tttle 33
Navigation and Navigable Waters, sections 405 and 2201
of Title42, The Public Health and Welfare, sections 157
and 332 of Title 45, Railroads, section 1124 of former
Title 46, Shipping, section 40 o Title 47, Telegraphs.
Telephones, and Radio telegraphs. sections?9, 43, 46, 916.
1017, and 1484 of former Title 49. Transportation, sec-
tion 792 of Title 50. War and National Defense. and sec-
tionseiim, 1162, 2028, and former section 2155 of Title 50,
Appendix. repealing sections 837, 895, 1406, and 2511 of
this title. sections 32 and 33 o Title 15; sections 4874
and 7493 of Title 28, Internal Revenue Code, section 827
of former Title 46, sections 47 and 48 of former Title 49,
and sections 121 to 144 of Title %0, enacting provisions
set out as notes under this section and sections 841
1511, 1959, preceding 3331, preceding 3481, 3504, and 6001
of this title. and repealing provisions set out as a note
under section 2510 of thistitle] may be cited as the'Or-
ganized Crime Control Act of 197¢".>

SAVINGS PROVISION

Amendment by section 34 of Pub. L. 9-5% not to af-
fect the application of chapter 9 (§151 et seq.). chapter
96 (§1961 et seq.), or section 516 3057. or 334 of this
title to amy act of any person (1) committed before Oct.
1. 1979, or (2) committed after Oct. 1. 1979. in connection
with a case commenced before such date, see section
403(d) of Pub. L. 95538 set out as a note preceding sec-
tion101of Title 11l Bankruptcy.

SEPARABILITY

Section 1301 of Pub. L. 91482 provided that: "If the
provisionsof any part of this Act [see Short Title note
set out above] or the application thereof to any person
or circamstances be held invalid. the provisions of the
other parts and their application to otber persons or
circumstances shall not be affected thereby."

CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE
Section 1 of Pub. L. 91-452 provided i n part that:
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**The Congress finds that (1)organized crime in the
United States is ahighly sophisticated, diversified, and
widespread activity that annually drains billions of
dollars from America's economy by wnlawfal conduct
and the illegal nse of force. fraud, and corruption: (2)
organized crime derives & major portion of fts power
through money obtained from such 1llegal endeavors as
syndicated gambling; loan sharking, the theft and fenc-
ing of property, the importation and distribution of
narcoticsand other-dangerous drugs. mm¥d other forms
o social exploitation; (3). this money and power arein-
creasingly used to infiltrate and corrupt |legitimate
business and labor unions and & subvert,and corrupt
our democratic processes; (4) organized crime activities
in the Uniked" F:utw ‘weaken t hestability of the Na-
tion’s ‘economic system, harm imnocent investors and
n::rn:.n.-uu- cegnnlzailons, interfere with free competi-
tion, seriously burden imtersiate and foreigm com-
merce, threaten the domestic ‘security, 'and undermine
the general welfars of the Nation and its citizens; and
(5) organized crime continues to grow because of de-
fects in the evidence-gathering process of the law in-
hibiting the development. of the legally admissible evi-
dence. necessary 10 bring criminal and other sancilons
or remedies t0 bear on the unlawful activities.of those
engaged in organized crime and because the sanctions
and remediesavailable to the Government are unneces-
sanly limited in scope and impact.

“I% isthe purpose of this Act [see Short Title note
above] to seek the eradication of organized crimein the
United States by strengthening the-legaltools in the
evidence-gathering process, by establishing new penal
prohibitions, and by providing enhanced sanctions and
new remedies to.deal with the unlawful activities of
those engaged in organized crime."

LIBERAL CONSTRUCTION OF Fmpwiasiwt; SUPERSEDURE
OF FEDERAL OR STATE LAWS: AUTHORITY OF ATTOR-
NEYS REPRESENTINGUN TED STATES

Section 84 of titleIX of Pub. L. 91452 provided that:

"(a) The provisions d thistitle[enacting this e¢hap-
ter and amending sections 1505, 2516, and 2517 af this
title] shall be liberally construed to effectuate its re-
medial purposes.

*{b) Nothing in thfs title shall supersede any provi-
slon of Federal. State. or other law imposing criminal
penalties or affording civil remedies in addition to
those provided for in thistitle.

*(€) Nothing contained in this title shall impair the
authority of any attorney representing the United
States to—

(1) lay before any grand jury impaneled by any
district court of the United States any evidence con-
cerning any alleged racketeering violation of law;

**(2) invoke the power of any such court to compel
the production of any evidence before any such gra=d
jury; or

**(3) Institute any proceeding tO enforce any order
or process issued in execution of such power or to
punish disobedience of any such order or process by
any person."

PRESIDENT'S COMMISSION ON ORGANIZED CRIME: TAXING
oF TESTIMONY ANT) RECEIPT OF EVIDENCE

Pub. L. 98-368. July 17, 1984. 98 Stat. 490. provided for
the Commission estnblished by Ex. Ord. No. 12435. for-
merly set out below. authority relating to taking of
testimony. receipt of evidence, subpoena power. testi-
mony o personsin custody. immunity. service of proc-
ess. witness fees. access to other records and informa-
tion. Federal protection for membersand staff, closure
o meetings. rules. and procedures. for the period of
July 17, 1984. until the earlier of 2 yearsor the expira
tion of the Commission.

EXECUTIVE CRDER NO. 12435

Ex. Ord. No. 12435 July 28. 1983, 48 F.R. 34723, as.

amended EX. Ord. No. 12507, Mar. 22, 1985, 30 F.R. 11835,
which established and provided for the administration
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of the President's Commission on Organized Crime, w&s
revoked by Ex. Ord. No. 12610. Sept. 36, 1987, 52 F.R.
36901. formerly set out as a note under section 14 of the
Federal Advisory Committee Act in the Appendix t0
Title5, Government Organization and Employees.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 924. 1956. 1959 of.
thistitle; title 7 section 12a.

$1962. Prohibited activities

(a) 1t shall be unlawful for any person who has
received any income derived, directly or indi-
rectly, from a pattern of racketeerlng activity
or through collection of an unlawful debt In
which such person has participated as a prin-
cipal within the meaning o section 2, title 18,
United StatesCode, to use or invest, directly or
indirectly, any part o such income. or the pro-
ceeds of such income, in acquisition of any in-
terest In. or the establishment or operation of,
any enterprise which Is engaged in, or the ac-
tivities o which affect, interstate or foreign
commerce. A purchase o securities on the open
market, for purposes of investment. and without
the intention af controlling or participating in
the control of theissuer, or of assisting another
to do so, shall not be unlawful under this sub-
section if the securities of the issuer held by the
purchaser, the members of his immediate fam-
ily, and his or their accomplices in any pattern
or racketeering activity or the collection d an
unlawful debt after such purchase do not
amount in the aggregate to one percent of the
outstanding securities d any one class, and do
not confer, either in law or in fact, the power to
elect one or more directors o the issuer.

(b) It shall be unlawful for any person through
a pattern of racketeering activity or through
collection of an unlawful debt to acquire or
maintain, directly or indirectly, any interest in
or control o any enterﬁrise which isengaged in,
or the activities o which affect, interstate or
foreign commerce.

(c) 1t shall be unlawful for any person em-
ployed by or associated with any enterprise en-
gaged in. or the activities d which affect, inter-
state or foreign commerce. to_conduct or par-
ticipate, directly or indirectly. in the conduct o
such enterprise’s affairs through a pattern of
racketeering activity or collection unlawful
debt.

{d) It shall be unlawful for any person to con-
spire to violate any o the provisions o sub-
section (@).(b), or (¢} of thissection.

(Added Pub. L. 91-452. title IX. EEIl{aY Oct. 15.
1970, 84 Stat. 942; amended Pub. L. 100-690. title
VII, §7033. Nov. 18. 1988. 102 Stat. 4398.)

AHENOMENTE

1988—Subsec. (d). Pub. L. 100630 substituted “su
section” for " subsections'.

SECTION REFERRED TO It OTHER SECTIONE
This section isreferred to in sections 1963. 1964. 3564
of thistltle: title7 section 12a; title 8 section 1101

$1963. Criminal penalties

(a) Whoever violates any provision of section
1962 of thischapter shall befined under thistitle
or imprisoned not more than 20 years (or for life
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erty, any additional facts supporting the peti-
tioner's claim, and the relief sought.

(4) The hearing on the petition shall, to the ex-
tent practicable and conuistent with the inter-
ests o justice, be held within thirty days of the
filing of the petition. The court may consolidate
the hearing on the petition with a hearing on
any other petition filed by a person other than
the defendant under thissubsection. .

(5) At the hearing, the petitioner may testify
and present evidence and witnesses on his own
behalf, and cross-examine witnesses who appear
at the hearing. The Uhited States may present
evidence and witnesses in rebuttal and in de-
fense of itsclaim to the property and cross-ex-
amine witnesses who appear at the hearing. I
addition to testimony and evidence presented at
the hearing, the coart shall consider the 'rel-
evant portionsof the re¢ord of the criminal case
which resulted in the order of forfeiture.

(6) If, after the hearing, the court determines
that the petitioner has established by a prepon-
derance of the evidepce that—

(A) the petitioner has a legal right, title, or
interest in the property, and such right. title,
or interest renders the order o forfeiture in-
valid in whole or in part because the right,
title, orinterest was vested in the petitioner
rather than the defendant or was superior to
any right, title, or interest of the defendant at
the time of the commission of the actswhich
gave rise to the forfeiture o the property
under thissection; or.

(B) the.petitioner is a bona fide purchaser
for valge of theright, title, or interest in the
property and was at the time of purchase rea-
sonably without cause to believe that the
property was subject to forfeiture under this
section;

the court shall amend the order of forfeiturein
accordance with its determination.

{7 Following the court's disposition d al pe-
titions filed under this subsection. or if no such
petitions are filed following the expiration o
the period provided in paragraph (2) for the fil-
ing of such petitions, the United States shall
have clear titleto property that i s the subject of
the order of forfeiture and may warrant good
title to any aubsequent purchaser or transferee.

(rm) If any of the pr dperty described in sub-
section (a), as aresult o any act or omission of
the defendant—

(1) cannot be 1dcated upon the exercise o
due diligence;

(2) has been transferred or sold to. or depos-
ited with. a third party;

{3) has been placed beyond the jurisdiction of
the court;

4) has been substantially diminished in

ue; or

(6) has been commingled with other property
which cannot be divided without difficulity;

the court shall order the forfeiture d any other
property o the defendant up to the value of any
property described in paragraphs (1) through (5).
(Added Pub. L, 91452, title IX, §80l{a}, Oct. 15,
1970, 84 Stat. 943, amended Pub. L. 98-473, title
II, §§302, Brlim}-(e), Oct. 12, 1984, B Stat. 240
2192; Pub. L. 99-570, title I, §11563{a), Oct. 27, 1588,
100 Stat. 3207-13; Pub. L. 846, §23, Nov. 10.1986,
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100 Stat. 3557; Pub. L. 100-8%0, title VII, §§7034,
7058(d), Nov. 18. 1988, 102 Stat. 4398, 4403 Pub. L.
101-647; title XXXV, 33561, Nov. 29, 186, 14 Stat.
4927.)

REFERENCES| N TEXT

The Federal Rules o Evidence, referred to in subsec.
(d¥3}, are set out in the Appendix to Title 28 Judiciary
aqd Judicial Procedure.

AMENDMENTS

1990—S8ubsec. (4). Pub. L. 101-647 substituted " or
both™ for " or both." inintroductory provisions.

TRE—Hakaes, (a). Pub. L. 100-830, §7058(4), substituted
*shall be fined under this title or imprisoned not more
than 20 years (or for lifeif the violationis based on a
racketeering activity for which the maxjmum penalty
includes life imprisonment). or both."" for *“shall be
fined not more than $25,000 or imprisoned Not more
t han twenty years, or both™.

Subsecs. (m), (n). Pub, L. 100-690, §7034; redesignated
former subsec. (n) as (m) and substituted " act or omis-
sion” for "' act o omission™".

1#—BlTescs. (¢) to (m). Pub. L. 99646 substituted
(" for “{rm)? in subsea. (¢}, redesignated subsecs: (al
to (m) as (@). to (1), respectively, and substituted ** ()"
for “gm)” in subsec. (i) as redesignated.

Subsec. (m). Pub. L. 99-570 added subsec. ().

184—Bubsen. (a). Pub. L. @471, §3l(a), inserted “'In
lieu of afine otherwise authorized by. thissection, a de-
fendant who deriveg profits or other proceeds from an
offense may be fined not more than twioe the gross
profits or other proceeds.” following per. (3).

Pub. L. 88-473, §3d, amended subsec. (a) generally,
designating existing provisions as pars. (1) and (2); in-
serting par. (3), and provisions following par. (3) relat-
ing to power o the court to order forfeiture to the
United States.

Subsec. (b). Pub. L 847X, §302, amended subsec. (b)
generally, substituting provisions relating to property
subject to forfeiture, for provisions relating to jurisdic-
tion of the distriet courtsaf the United Biates

Subsec. (c). Pub. L. 98-473, §302, amended subsec. (c)
generally. substituting provisions relating to transfer
of rights, ete., in property to the United States, or to
other transferees, for provisions relating to seizure and
transfer of property to the United States and proce-
duresrelated thereto.

Subsec. (d). Pub. L. $8-473, k3K, struck omt subsec,
(d) which provided: "'If any of the property described in
subsection (a): (1) cannot be located: (2) has been trans-
ferred to, sold to. or deposited with, a third party: (3)
has been placed beyond the jurisdiction d the court; (4
has been substantially diminished in value by any act
or omission o the defendant; or (5) has been commin-
gled with other property which cannot be divided with-
out difficulty; the court shall order the forfeiture of
any other property o the defendant up to the value of
any property described in paragraphs (1) through (5)."”

Pub. L. 98473, §302, added subsec. i1

Subsecs. (e) to (m), Pub. L. 98473, §302, added sub
secs. (d) to (m).

Subsec. (rox1). Pub. L. 98473, §d#ilic), struck out
"for at least seven successive court days' after "dis-
pose d the property".

BRCTION REFERRED TO IN CFTHER SECTIONS

This section is referred to in sections 2516, 328 354
o this title; title 7 section 12a; title 50 App. section
2410

§1964. Civil remedies

(@) The distriet courts of the United States
shall have jurisdiction to prevent and restrain
violationsof section 1962 of this chapter by issu-
ing appropriate orders, including, but not lim-
itedta ordering any person to divest himself of



]

[ ——

e

o=

T e T

_

§ 1WA

any interest, direct or indirect, in any enter-
prise; imposing reasonable restrictions on .the
future activities or investments of any person,
including, but not limited to, prohibiting any
person from engaging in the same type of en-
deavor as the enterprise engaged in, the activi-
ties o which affect interstate or foreign com-
merce; or ordering dissolution or reorganization
o any enterprise, making due provision for the
rights of innocent pergons.

(b) The Attorney Genera may institute pro-
ceedings nnder this section. Pending final deter-
mination thereof, the court may at any kfme
enter such restraining orders or prohibitions, or
take such other actions, including the accept-
ance Of satisfactory performance bonds, && it
shall deenri proper.

{c) Any person injured in histasiness or prop-
erty by reason d a violation o section 1962 of
thischapter may sue therefor in any appropriate
United States district court and shall recover
threefold the damages he sustains and the cost
of the suit, including a reasonable attorney's
fee, except that no person may rely upon any
conduct that would have been -actionable &&
fraud in the purchase or sale of securities to es-
tablish aviolation of section 182, The exception
contained in the preceding sentence does not
apply to an action against any person that is
criminally convicted im comnection with the
fraud, in which case the statute of limitations
shall start to run on the date on which the con-
viction becomesfinal.

(d) A final judgment or decree rendered in
favor of the United States i &y criminal pro-
ceeding brought vy the United States ander this
chapter shall estop the defendant from denying
the essential allegations o the criminal offense
in any subsequent civil proceeding brought by
the United States.

(Added Pub. L. 91452, title IX, §80t(a}. Oct. 15,
1970, 84 Stat. H3; amended Ful. L. 88-E20, title
IV, §40334) &), Nov. 8, 1984, 98 Stat. 3359; Pub. L.
147, titlel. §107, Dec. 23, 1995, 109 Stat. '758.)

AMENDMENTS

1995—Subsec. (c). Pub. L. 10467 inserted before period
atend **. except that no person may rely upon &n¥ con-
duct that would have been actionable as fraud in the
purchase or sale of securities tO establish a violation of
section 1862, The exception contained iz the preceding
sentence does not ar)ply to an action against any per-
son that is criminally convicted in connection with the
fraud, in which case the statute of limitations shall
start to run on the date on which the conviction be-
comes fina)".

1984—Subsec, (b). Pub. L B4 struck out provision
that in any action brought by the United States under
this section. tbe court had tO proceed as soon as prac-
ticable to the hearing and determination thereof

ErrecTIvE DATE OF 1995 AVMENDMVENT

Amendment by Pub. L. 10467 not to affect or apply
to any privateaction arising under title | of the Securi-
ties Exchange Act o 1934 (15U.SC. 78a et seq.) or title
1 of the Securities Act o 1933 (15 U.SC. Tin et seq),
commenced beforeand pending on Dec. 22, 1965, see Sec-
tion 188 o Pub. L. 104-67, set out as a note under sec-
tion T of Titlels Commerceand Trade.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. B-&3 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. %620,
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set out es an Effective Date note nnder section 165/ of
Title 28, Judiciary and Judicial Procedure.
' CONSTRUCTION OF 15 AMBENDMWENT

Nothingin amendment by Pub. L., 104-67 to be deemed
to create or ratify any implied right o action, or to
prevent Securities and Exchange Commission, b¥ rule
or regulation, from restricting or otherwise regulating
private actions under Secturities Exchange Act of 1934
(A5U.SC. 78sa et 8eq.), s&e section ¥ of Pub. L. 104-67,
set out as a Construction*neta under section 78j-}:of'
Titde 15, Commerceand Tr ade.

BECTION REFERBED TO I {ITHER SECTIONS
This section is referred to im section 1865 of thistitle.

§1985. \lenue and process

(a) Any civil action or proceeding under this
chapter against any person may beinstituted in
the district court of the United States for any
district in which such person resides, is found,
has an agent, or traneacts hisaffairs,

(b) In any action under section 1964 o this
chapter In any district court o the United
Statesin which it isshownthat the endsdf jus
tice require that other parties residing in any

other district be brought before the court, the
court may cause such parties to be summoned,
and processfor that purpose may be served in
any judicia district o the United Statesby the
marshal thereof., |

(¢) In any civil or criminal action or proceed-
ing instituted by the United States under this
chapter in the district court o the United
Statesfor any judicial district, subpenas isaued
by such court to compel the attendance of wit-
nesses may be served in any other judicial dis
trict, except that in any civil action or proceed-
i ng NO such subpepa shall e issued for service
upon any individual who residesin another dis-
trict at a place more than one hundred miles
from the place at which sach court is held with-
out approval given by a judge of such court upon
a showing o cause. .

(d) All other processin any action or proceed-
ing under thischapter may beserved on any per-
son in any judicia district in which such person
resides, is found, has an agent, or transacts his
affairs.

(Added Pub. L. 91452, title IX, §#diny, Oct. 15,
1970, 84 Stat. 844.)

§1966. Expedition of actions

In any civil action instituted under this chap-
ter by the United Statesin any district court o
the United States. the Attorney General may
file with the clerk of such court a certificate
stating that in his opinion the case is o general
public importance. A copy o that certificate
shall be furnished immediately by such clerk to
the chief judge or in hisabsence to the presiding
district jndge of the district in which such ac-
tion is pending. Upon receipt o such copy, snch
judge shall designate immediately a judge of
that district to hear and determine action.

(Added Pub. 1. 91452, title TX, §Bdiia), Oct. 15

1970. &4 Stat. ¥4, amended Pub. L. 98-620, title

TV, §402(24)(0), Nov. 8, 1984, 98 Stat. 3359)
AMENDMENTS

1984—Pub. L. 98620 struck out provision that the
judge so designated had to assign such action for hear-
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(b) The provisions of sections 1301, 1303, and
1303 shall not apply to the transportation or
mailing— ,

(1) & addresses within a State of equipment.
tickets,- or material concerning & lottery
which isconducted by that State acting under
theauthority of Statelaw; or

(2) to an addressee within a foreign country
of equipment, tickets, or material designed to
be used within that foreign country in a lot-
tery which is authorized by the law o that
foreign country.

(c) For the purposes of thissection ()" State”
meansa State of the Upited States, the District
of Columbia, the Commonwealth of Puerto Rico,
or any territory or possession o the United
States; and (2) ""foreign country' means any em-
pire. country, dominion, colony, or protectorate.
or any sgubdivision thereof (other than the
United States, itsterritories or possessions).

(d) For the purposes of subsection (b) of this
section " |ottery" meansthe pooling of proceeds
derived from the sale of tickets or chances and
allotting those proceeds or parts thereof by
chance to one or more chance takers or ticket
purchasers. " Lottery" does not include the plac-
Ing or accepting of bets or wagerson sporting
events or contests. For purposes of thissection,
the term a **not-for-profit organization” means
any organization that would qualify as tax ex-
empt under section 501 of the Internal Revenue
Code of 1986.

(Added Pub. L. 93-583, §1, Jan. 2, 1975, 88 Stat.
1916; amended Pub. L. 94-635, §1, Oct. 17, 1976, 20
Stat. 2478, Pub; L. 96-80, §1, Oct. 23,1979, B Stat.
698; Pub. L. 100535, §§2(a), (b), 3(a)1), (3). Nov. 7,
1888, 182 Stat. 3205, 3206.)

REFERENCES IN TEXT

Section 501 of the Internal Revenue Code of 1986, re-
ferred to in subsec. (d), is classified to section 501 o
Title 28, Internal Revenue Code.

AMENDMENTS

1988—Rub. L. 100-625, EdaMll, substituted ‘“‘Excep-
tions relating to certain advertisements and other in-
formation and to State-conducted lotteries” for
" State-conducted lotteries” in section catchline.

Subsec. (a). Pub. L. 100-625, §2ia), amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: "Th# provisions of sections 1301 1302, 1308, and
1304 shall not apply to an advertisement, list of prizes,
or informatjon concerning a lottery conducted by a
State acting under the authority of State law—

*(1) contained in a newspaper published in Mat
State or in an adjacent State which conducts such a
lottery, or

*(2) broadcast by a radio or television station H-
censed to a location in that State or an adjacent
State which conducts such alottery."

Subsec. (&). Pub. L. 1oi-83% WHhi MNaxd) inserted
""subsection (b) of"' after " purposes of' and inserted at
end ""For purpases of this section. the term a 'not-for-
proflt organization' means any organization that would
qualify as tax exempt under section 501 o the Internal
Revenue Code of 1986.”

18T —8aboes. (b). Pub. L. %6-90, §lia), incorporated ex-
isting provision in text designated cl. (i1, included
mailing of equipment, and added cl. (2).

Subsec. {¢). Pub. L. 96-90, §1(b), designated existing
text ascl. (1) and added cl. (2).

1076--Subset. (a)(1). Pub. L. 94525 inserted ""or in an
adjacent State which conducts such a lottery™ after
" State™ .
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ErrECTIVE DATE OF 1983 AVENDIVENT

Amendment by Pub. L. 100-825 effective 18 months
after Nov. 7, 188 see section 5 of Pub. L. 18-85, set
out as a note under section 1304  thistitle.

SEVERABILITY

Section 4 of Pub. L. 100-625 provided that: *If any pro-
vision of Eii& Act or the amendments made by this Act
[amending sections 1304 and 1307 of this title and sec-
tion 305 o Title39, Postal Service, and enacting provi-
sions set out a8 notes under sections 1301 and 134 o
this title]. or the application of such provision to any
person Or c¢ircumstance, IS held invalid, the remainder
of this Act and the amendments made by this Act. and
the application & such provision to other persons not
similarly situated or to other circumstances, shall not
be affected by sach invalidation."

SECTION EEFEREED TO | N {FTHER BECTIONS
This section is referred toin title 3 section 3006,

CHAPTER 63—MAIL FRAUD

Sac.
1341 Frauds and swindles.
1342 Fictitious name or addr ess.

1343, Frand by wire. radio. or television.

1344, Bank fraud.

1345, Injunctions against frand.

1346, DefInition of **scheme or artifice to defraud".
1347. Health care fraud.

AMESTHENTS

1996—Pub, L. 104-191, title 11, §M2and), Avg. 21 1896,
110 Stat. 2018, added item 1347,

1990—Pub. L. 101-647, title XXXV, §3541, Nov. 29, 1990.
104 Stat. 4925. substituted "or" for "and in ltem 1342.

1988-Pub. L. 100-690, title VI, §T&EMLL, Nov. 18, 1988,
102 Stat. 4508, added |tem 1346.

1984—Pub. L, 98-473, title 1T, i 1iddgh], 120&H), Oct. 12,
1984.98 Stat. 2147, 2153 added i tems1344 mnd 1345,

1952—Act July 16, 1853, ch. 879, §1#hj, 68 Stat. 723,
added item 1343.

CHAFTER REFERRED TO IV FTIEER SECTIONS
This chapter isreferred toin title 29 section 1111.

§ 1341. Frauds and swindles

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtain-
ing money or property by means of false or
fraudulent pretenses, representations, or prom-
ises, or to sell, dispose of, loan, exchange, alter,
give away, distribute, supply, Or furnish Or pro-
cure for unlawful use any counterfeit or spuri-
ous coin, obligation, security, or other article.
or anything represented to be or intimated or
held out to be such counterfeit or spurious arti-
cle, for the purpose of executing such scheme or
artifice or attempting so to do, places in any
post office or authorized depository for mail
matter, any matter or thing whatever to be sent
or delivered by the Postal Service, or deposits or
causes to be deposited any matter or thing
whatever to be sent or delivered by any private
or commercial interstate carrier, or takesor re-
ceives therefrom, any such matter or thing. or
knowingly causes tO be delivered by mail or
such carrier according to the direction thereon.
or at the glaceat which it is directed to be de-
livered by the person to whom it is addressed.
any such matter or thing, shall be fined under
this title or imprisoned not more than five
years, or both. If the violation affects a flnan=
cial institution, such person shall be fined not

[ e —
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more than $1,000,060 or imprisoned not More
than R years, or both.

(June 25, 1948, ch. 645, 62 Stat. 763, May 24, 1949,
ch. 139, §34, 63 Stat. 94; Pub. L. 91-375, §iBHiMI1)
Aug. 12, 1970, 84 Stat. 778; Pub. L. 101-73, title IX,
EEE3Y, Aug. 9, 1989, 103 Stat. 500; Pub. L. 101-647,
title XXV, §254{h}, Nov. 29, 1990, 104 Stat. 4361,
Pub. L. 10632 title XXV, 8250006, title XXELII,
§ABMUE(IWHY, Sept. 13, 1994, 108 Stat. 2087, 2147)

HEFTORICAL AND REVIBION NOTES
iME ACT

Based on title 18, U.8.C., 1840 ed,, §338 (Mar. 4, 1909,
ch. 321, §215, 3 Stat. 1130).

The obsolete argot of the underworld was deleted as
suggested by Hon. Bmerich B. Freed, United States dis-
trict Judge.in a paper read before the 1944 Judicial Con
ferencefor thesixth circuitin which he said:

A dvrief reference to $1391, which proposes to reenact
the present section covering the use o the malls to de-
fraud. Thi s section iz almost a page in length. is in-
volved, and contains a great ded &f superfluous lan-
guage, including such t er n a& " sawdust swindle. green
articles, green coin, green goods and green cigars.”
This section could be greatly simplified. and now-
meaningless language eliminated.

The other surplusage wes likewiseeliminated and the
sectlon simplified without change o meaning.

A reference to causi ng to be placed any letter. etc. in
any met office, or station thereof. ete. was omitted as
unnec because o definition d " principal* in sec-
tion 2d this title.

M0 AoT

Thi s section [section 34} corrects a typographical
error in sectlon 1341 of title18. US C

AMENDMENTS

1994—-Pub. L. 103-322, § a0 1K), substituted " fined
under thistitle” for "fined not more t han $1,000™ after
""thing. shall be'".

Pub. L. II3-3I2, §250006, inserted "or deposits or
causes to be deposited any matter or thing whatever to
be sent or delivered by any private or commercial
interstate carrier,” after "Postal Service,” and "or
such carrier" after " causesto bedeivered by mail*.

1990—Pub. L. 101:647 substituted *30" for 20" before
"years'.

1989-Pub. L. 101-73 inserted at end "If the violation
affects a financial institution. such person shall be
fined not more than $1,000,000 or imprisoned not more
than 20 years. or both."

100—Pub. L. 91-375 substituted " Postal Service" for
"' Post Office Department"".

18— Ak May 24, 1949, substituted " of' for "or'" after
dispose’.

Errecrive DATE - 190 AVENDVENT

Amendment by Pub. L. 91-375 effective within 1 year
after Aug. 12, 1970, on date established therefor by
Board d Governors of United States Postal Service and
published by it in Federal Register. see section i5(a) d
Pub. L. 81-375, set out as an Effective Date note preced-
ing section 101 o Title39. Postal Service.

Eprnos HEFERRED TO [H OTHER BECTI0RS

Thissection isreferred to in sections 24, 225, 981, 982
1342 1510, 1961 2328, 2516. 3059A., 3293, 3322 d this title:
title 7section 12a: title 12 sections 1785, 1786, 1787, 1821
1828, 1829, 1831k. 1&%la. XFFTa-Lib, title 15 sections 78o,
Bl-3; tivle 39 sections 3001, 3003

§1342. Rctitiouename or address

Whoever, for the purpose of conducting. pro-
moting, or carrying on by means of the Postal
Service, any scheme or device mentioned IN sec-
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tion 1341 of thistitle or any other unlawful busi-
ness, uses or assumes, or requests to be ad-
dressed by, any fictitious, false, or assumed
title, name, Or address or hane other than his
OWD proper name, Or takes or receives from any
post office or authorized depository of nai | mat-
ter, any letter, postal card, package, or other
mail matter addressed to any such fictitious.
false, or assumed title, name, Or address. or
name other than hiS own proper name, shall be
fined under this title or imprisoned not more
than five years, or both.

(June 25, 1948, ch. 645, 63 Stat. 763 Pub. L. 91-375,
BB(I1E, Aug. 12, 1970, &4 Stat. 778, Pub. L.
109322, title ZXXITL, GAHME{IMHY, Sept. 13, 1994,
108 Stat. 2147.)

HisToricAL AND REVIsioN NOTES

Based on title 18, U.SC.. 190 ed., §333 (Mar. 4, 1909,
ch. 321, §216, 35 Stat. 1131).

The punishment language used in section 1341 o this
title was substituted in lieu d the reference t0 it in
thissection.

Minor changesin phraseology were made.

AMENDMENTS
1994—Pub. L. 103-322 substituted "'fined under this
title'" for "fined not morethan $1,000"".

1970—Pub. L. 91-375 substituted “Postal Service' for
"' Post Office Department o the United States'..

EFFECTIVE DATE OF 1970 AMENOMERT

Amendment by Pub. L. 81-375 effectivewithin 1 year
after Aug. 12, 1970, on date established 'therefor by
Board of Governorsd United States Postal Service and
published by it in Federal Register, see section 15(a) d
Pub. L. 91-375, set out as an EffectiveDate note preced-
ing section 101 of Title 39, Postal Service.

S=cTioN REFERREDTO IN OTHER SECTIONS
Thissection is referred to in sections 982, 2326 of this

title: title 7section 124 title 15 sections 780, 80b-3: title
3D sections ¥, i,

§ 1343. Fraud by wire radio, or televison

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtain-
ing money or property by means of false or
fraudulent pretenses, representations, Of prom-
ises, transmits or causes to be transmitted by
means of wire. radio, or television communica-
tion IN interstate Oor foreign commerce, any
writings. signs, signals, pictures, or sounds for
the purpose of executing such scheme Or arti-
fice, shall befined under thistitle Or imprisoned
not more than five years. or both. If the viola-
tion affects a financial institution, such person
shall befined not more than $1,000,000 or impris-
oned not more than  years, or both.

(Added July 18, 1952, ch. 879, §1Hia), 66 Sat. 722
amended July 11, 1956. ch. 561, 70 Stat. 523; Pub.
L. 101-73, title IX, §#&lijl Aug. 9, 1989, 103 Stat.
500; Pub. L. 101-647, title XXV, §2504i1, Nov. 29,
1990, 104 S at. 4861 Pub. L. 103-322, title XXXI1I,
§ 330015 1M H. Sept. 13.1994.108 Stat. 21.47.)

ANENDMENTS

1994—-Pub. L. 103-322 substituted -‘fined under this
title" for "'fined not more than 34, 0.

1990—Pub. L. 101-647 substituted -3¢ for “20"" before
‘'years..

1989—Pub. L. 101-73 inserted at end **1f the violation
affects a financial institution. such person shall be
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fined not more than $1,000,000 or imprisoned not more
than 20 years, or both."”

1956—Act July 11 1958, substituted '*transmitted by
means o wire. radio. or television communication in
interstate or foreign commerce' for " transmitted by
means of interstate wire, radio. or television commu-
nication™.

Hrperod REFERLED TO [N UTHER SECTINND

Thissection i sreferred to in sections 24, 225, 981, 932,
1510, 1961, 2328, 2516, BEAA, 3293, 3322 of thistitle; title
7 section 12a; title 12 sections 1785, 1786, 1787, 1821, 1828,
1SS, 1831k, 18538, 2277a-10b; title 15 seciions 780, B
title 47 sectboms 311.503.

%1844. Bank fraud

Whoever knowingly executes, or attempts to
execute, a scheme or artifice—-

8 to defrand afinancial institution; or

2) to obtain any of the moneys, funds, cred-
its, assele. securliied, or other property owned
by, or under the custody or control of, a ffkk-
cial institution, by means o false or frandu-
lent pretenses, representations, or promiseg;

shall befined not moret han $1,0600,000 or impris-
oned not more than 30 years, Or both.

(Added Pub. L. 38473, title TI, §1108{a), Oct: 12,
1984, 98 Stat. 2147, amended Pub. L. 101-73, title
IX, §OEL(k), Aug. 9, 1989, 103 Stat. 500; Pnb. L.
101-647, title XXV, §28M{i1. Nov. 29, 1990. 14
Stat. 4861)

AMERIMERTS

1990—Pub. L. 101-647 substituted 30" for 20" before
"years”.

}:/L%—Rh L. 101-73 amended section generally. re-
stating former subsec. (a) and striking out former sub-
sec. (b) which defined "federally chartered or jnsured
financial institution”. Prior to amendment, subsec. (a)
read as follows. ""Whoever knowingly executes, or at-
tempts to execute, a scheme or artifice—

“(1) to defraud a federally chartered or insured fi-
nancial institution; or

*(2) to obtain any-of the moneys, funds, credits, as
sets, securities or other property owned by or under
the custody or control o afederally chartered or in-
sured financial institution by means of false or fraud-
ulent pretenses, representations, or promises. shall be
fined not more than $10000, or imprisoned not more

t han five years, or both.™

BECTION BEFEAAED TO ¥ OTHER SECTIONS
This section is referred to in sections 225, 981, 93,
1510, 1961 2328, MEifh, 3293, 3322 of thistitle; title 12 se¢-

tions 1785, 1786, 1787. 1821, 1828, 1829 1831k, 1833a,
22T7a-10b.

51345. I njunctionsagainst fraud

(a)(1) If a person i&—

(A) violating or about to violate this chapter
or section 287. 311 (insofar assuch violation in-
volves a conspiracy to defraud the United
States or any agency thereof), or 1001 of this
title;

(B) committing or about to commit a bank-
ing law vielation (as defined in section 3322(d)
of thix title), or

(C) committing or about to commit a Fed-
eral health care offense.]

the Attorney General may commence a civil ac-
tion in any Federal court t&a enjoin such viola-
tion.

180 in original, The period probably should bea comma
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(23) If a person is alienating or disposing of
property. or intends to alienate or disppas of
property, obtained as a result of a banking law
violation i{a& defined in section 3FEidy of this
title) or a Federal health care offense or prop-
erty which is traceable to such violatfon, the
Attorney General may commence acivil action
in any Federal court—

(A) to enjoin such alienation or disposition
of property; or
(B) for a restraining order to—

(1) prohibit any person from withdrawing.
transferring, removing, dissipating, or dis-
posing of any such property or property of
equivalent value; and

(ii) appoint atemporary receiver to admin-
ister such restraining order.

(3 A por magy or | ¢ oj injunction or
restraining der shell 1¢ _ (w1 b band.

(b) The court shall proceed && soon as prac-
ticable to the hearing and determination o such
an action. and N&S. at any time beforefind de-
termination, enter such & restraining order or
prohibition, or take such other action, as iSwar-
ranted to prevent a continuing and substantial
injury to the United States or to any person or
class of personsfor whose protection the action
is brought. A proceeding under this section is
governed by the Federal Rules of Civil Proce-
dure, except that, if an indictment has been re-
turned against the respondent, discovery isgov-
erned by the Federal Rules. of Criminal Proce-
dure.

(Added Pub. L. 98473, title II, §I3D&a), Oct. 12,
1884, 98 Stat. 2152; amended Pub. L. 100-680, title
VII, §7077, Nov. 18, 1988, 102 Stat. 4406; Pub. L.
101-647, title XEWV, §1521 b3}, title KRV, §I542,
Nov. 29, 1990, 104 Stat. 4865, 4925; Pub, L. 103-322;
title KEXIN, §30001{k}, Sept. 13, 1994, 108 Stat.
2145; Pub. L. 10419}, title I, §247, Aug. 21, 1866,
110 Stat. 2018.)

HEFERENCER N 'TELCT

The Federal Rules of Civil Procedure. referred to in
subsec. (b), are set out in the Appendix to Title 28, Ju-
dictary and Judicial Procedure.

The Federal Rulesd Criminal Procedure. referred to
in subsec. (b), are s&#f out in the Appendix to thistitle.

AVENDVIENTS

1996—Subsec, (RNIME), Pub. L. 104191, §MTa), added
subpar. (C).

Subsec. (a)(2). Pub, L. 104-191, § 347k, i nserted “or a
Federal health vare offense™ after "title)™.

1994-Pub. L. 103-322, &Emmiifki repealed Pub. L.
1H-E47, §312. See 1990 Amendment note below.

1990--Pub. L. 101-647. §28515601, added subsec. (@), in-
serted subsec. (b) designation. and struck out former
first sentence whi ch read as follows: “Whenever i t shall
appear that any person isengaged or i sabout to engage
in any act whi ch constitutes or will constitute a viola-
tion of this chapter. or of section 287, 371 (insofar as
such violation involves a conspiracy to defraud the
United States or any agency thereon, or 1001 d this
titlethe Attorney General may initiate a civil proceed-
ing in a district court d the United States to enjoin
such violation.”

Pub. L. 101-847. §3542, which directed insertion of a
comma after "of thistitle". was repealed by Pub. L.
103-322, §Faidickh.

1988—Pub. L. 100-6%) inserted "or o section 287, 371
(insofar as such viclation involves a cozapirney to de-
fraud the United States or any agency thereof), or 1001
of thistitle™ after "'violationof this chapter,’.
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AMENDMENTS

1985—Subsec. (¢). Pub L. $-$2 designated existing
provisions as par. (1), substituted "Except & provided
im paragraph (2), the" for "The label", and added pa&r
(2).

Subsec. :u:ﬂmm. Pub L. 99-127 substitut,ed ‘‘brand
style” for ""brand™ in provisions preceding el..(1):: .

1984—Pub. L. 93474 amended section generally. des-
ignatlss existing provisions as subsec. (a), expanding
choice of warnings to be placed on,Cigarette packaging
nnd farther oupanding scope of piaces that must con-
tain weralngs to include advertlanmmts and outdoor
billboards, and adding sildecs (hj Lo (@), &7

187 Puh, L. 51-E3 substituted "“Waralng Theﬂm'-
goun Gameral Has Deternined That Cigarette Smolking
Is Dangerous;ba Your Health” for "Cantlen; Clgaretie
Smoking Mag Be Hizardous to Your Health.”” F

EFFECTIVE DATE w1506 J..IW'-THEEIH'

Section 11(c) of Pub. L. 98-92 gapwiiled that:

*{1} The amendments made by subsection(a) [prob-
ably refers to undesignated gar. preceding subsec. (b),
amending this section] shall take effect October 12,
1985, except t hat

"(A) on and after the date o the enactment o this

Act [Ang. 16, 1985] a manufacturer or importer of

cigarettes may apply to the Federal<Trade Commis-

sion to have the label rotation specified in section
4cEI d the Federd Cigarette Labeling and Adver-
tising Act Isabsec. (sa} of this section}, am amended
by subsection (a), apply to its brand styles o ciga-
rettes and the Commission may take action on such
an application, and

*(B) a manufacturer or importer of cigarettes may
elect to have the amendments apply at an earlier

date or dates selected by the manufacturer or im-

porter.

*(2) The Federal Tmad# Commission may. upon appli=
cation of = manufacturer or importer d cigarettes with
an approved application under section #cHii o the
Federal Cigarette Labeling and Advertising Act [sub-
set. M} of thissection], am amended by subsection (a).
extend the effective date specified in paragraph (1) to
January 11, 1986, The Commission mag approve an ap-
plication for szl an extension only if the Commission
determines that the effective date specified in such
paragraph (1) would cause unreasonable economic hard-
ship totheapplicant. Section 4 of the Federal Cigarette
Labeling and Advertising Act [thissection], as in effect
before October 12, 1985, shall apply with respect to a
manufacturer or importer with an application approved
under this paragraph.”

EFFROTIVE DATE OF 1 AMERTHENT

Section 4(b) of Pub. L. 98474 provided that: "The
amendment made by subeection (a) [amending this seo-
tion] shall take effect upon the expiration of a one-year
pertod beginning on tbe date d the enactment of this
Act [Oct. 12, 1984},

EFFECTIVE DATE OF 1970 AVENDVENT

Section 3 o Pub. L. 91-222 provided in part that:
"'Section 4d the amendment made by this Act [amend-
ing this section] shall take effect on the first day of the
seventh calendar month which hegins after the date of
the enactment o thia Act [Apr. 1 1970)." -

BECTION REFERAED TO [H Ol SpcTomn
_'lr‘l-.laseétmn is referred toin sections 1334, 1336 &f this
title.
§ 1334, Preemption
(a) Additional statements

No statement relating to smoking and health,
other than the statement required by section
1333 of thistitle, shal be required on any ciga-
rette package.

TITLE 15—COMMERCE AND TRADE

(b) State regulations

No requirsmsent or prohibition based on smok-
ing and' health shall be imposed under State lasy
with respect to the advertising or promotion of
any cigarettes the packages of whi ch are labeled
in conformity with the prowinfons of this c.hu.'p-
ter. :

(Pub. L. 89-92, 85, July 27, 1965, 79 Stat. 263; Pub.
L 81-222, §3, Apr. 1; 1970 g9a.8) =

Ammra--

1aM=8Bakass. (b Pub. L. 91-222 substituted provision
that no requirement or prohibition based on; smoking
and health should be imposad under Statelaw with re-
spect to the advertising or Iu'umu!.]un of any cigpreting
which paokages are labéled in conformit;y with the pro-
wislens of this chapter for provision that no statsimest
relating to smoking and health should ‘be requiréd in
the advertising 'of any clgaréitos which m-t:l:l.l'u are
1abeled In conformity with the provisions: of' t.his chap-
ter.

Suabsers. (e), (d). Pub; L. 91-222 struck out snbseea (3]
and (d)relating to the anthority d the Federal Trade
Commission with respect to unfair or deceptive adver-
tising acts or practices. ‘ang reports to Congress by the
Seoretary of Héalth, Edocation, and-Welfare and the
Pederal Trade L'?uun-lfrlul::lu EH sect)ons 1336'and 1331 d
this title.

ErFmomive DATE OF 1D .ﬂ.‘HE-II:I'HEI'IT .

‘Section 3 of Pub. L. 91-222 provided in ;urb LH.t'
" Section, 5 of the. ameniamemt made by t hi s Act [amend-
ing thlssectlon] shall take effect as of July 1. W87 . :

$1336. Unlawful advertisements on medium of
- dectronic communication

After January 1, 1971, it shall be unlawful to
advertise cigarettes and little cigars on any me-
dinrm of electronic communication subject to
the juriediction of the Federal Communications
Commisgion.

(Pub. L. 8992 56. July 27,1965; 79 Stat. 283; Pub.
L. 91-222, §2, Apr. 1, ]970 84 Stat. 89; Pub, L.
93-109, §3, Sept. 21, 1973, 87 Stat. 352)

AMENT-MENTSE

BR6Rh L. #¥-10 extended prohibition against ad-
vertisements to little cigars.

1970—b. L. 91-222 substituted provision that after
January 1, 1971, it shall be unlawful to advertise ciga-
rettes on any medium of electronic communication
subject tO the jarisdivtion of the Federal Communica-
tions Comimnission, for provision that aviolation of this
chapter should constitute misdemeanor and be punish-
able by flma. See. now, section 1338 of thiatitle.

EFFECTIVE DATE OF 1973 AVENDMVENT

Amendment by Pub. L. 93-108 effective thirty days
after Sept. 21. 1973, see section 4 of Pub. L. 93~108, set
out ma a note under section 132 d thiatitle.

BrrecTive DATE oF 1970 AVENDVENT

Amendment by Pub. L. 91-222 effective Jan. 1, 1970,
except where otherwise specified. s¢e section 3 of Pub.
L. 91-222, set out in part as a note under section 1331 of
this title.

§ 1538a. List of cigaretis ingredients; annual sub-

mission tq, ——— tranamittal to Con-
p_uu&lhnﬂ.ﬂiq

(a) Each person who manufactures, packages,
or imports cigarettes shall annually provide the
Secretary with alist o theingredients added to
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| R 15, 1957) “slieged” FoAs sndes scheme o defrund
| e re adverse health effects); 1560 (findicg
Larslard maiiEg)
ATETE A
m o — 7 e e
E US 21309 | T1 romae o Board of T 3 | " ] n'a W 137 [descriting Beckground, Lr., b
Direstons e T1 siatement i | party haf prhemece: notScr of article by 50
. in reastion o SG's article | 10 be pablished and provided press
RJR. (o IT, 19559 ? - slafementy critieiting S0 eonchmion)
i ] | [ziting bath exhibits); ] 63 1G24
Londlard L% 2272 | T press release Ve - i MNP, [eseribang isninse of sltsment), 1504 |I
At commentingon SG's | n.1 1 {hisling among “aTleged” PAs under
T article(Nov. 27, 1959) f pebermie 0o defrmad s edvetie healil
effiects); 1554 {noting deficree stipulalion
! repaiding meiTeg, §55R (cling = BA
ki & o L A | | . { vy woueonanes) |
[} DR II72 | 11 press relesse ~ Allen Ve E: E : ¥ o § 626 (quotingl, 1506 0,11 (llating
! | Tives Tobeoro [uinne | l% “aleped” RS uler scheome i0
P = districtaart madefindingof fact on referenced element of proof; “E" = evidenceCited by district court in record arguably related to referenced element of proof; “." = no finding or evidence in record to

support a finding regardingthiselement of proof.

*Slip op. at App. Ifl lists 148 dlleged RICO predicateacts. Two wese listed twicg see RA 79 ¢ 132 and RA 8 / 132) and three were stricken (RAs 55.59.101). The predicateacts stricken by thedistrictcourt are
not included in this appendix. All RAs deted from ten years prior to thefiling of the Complaint (i.e., Sept. 22, 1989) t0 the present are Listed in bolded text for emphasis. Some predicateacts were listed by the distriet court
under more than one alleged subscheme and they Will be listedin thischart consist with such listing by thedistrict court,

* NP> = reflects speech protected under the Nogrr-Penningron doctrine(i.e., congressionat testimony, statements regarding governmental regulations, reports or related matters); "0 = statementsof opinion
subjectto First Amendment protection.

* Am. Op. at 1506.

'The United Statescites US21319asRA 3 (see DOJ-FOF, section [V, §934-6) while the Joint Def endant s cite US22720 asRA 3 (see JD-FOF, ch. 16, 1270-5). Thedistrict court did not identify by exhibit
numbrer which document she believes was RA 3 in her opinion.
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Indusary Confident 1 amoig “afleped " RAs under schoms i
Pt Research Will Find i defrmed re adverss health effecin’ 15954
EIR Answers, George Allen ’ [natiag defimse stipulstion mgarding
S&W Says" (Nov. 3, 1963) muedag); 1558 {soioag ther defendants
Lorilfard E| comimit mailing bt ciling as BA
AmeTicen invalwing commyandance]; 1560 (Lsuing
T -d.h:iiq that all cigansie company
defendanms Tiskls for mailings csused by
| T CTRYL
% US T1FH | T4 press mboass “Vear-Bod | Yes . Y | sl [quocmg and pangphrasing): 1304
||'PM Suemen” {Der. 20, 1565) n. 11 (listing among “sleped™ BAs under
o 4o delruud s sdverps balth
| R effects); 1354 {moling defense stipaistion
BEW Fegandiey maling), | 558 (nobng thal
Lasrilaed dedenedenis comed muiling i :hu
At can R4 enolving
m [listing und holding that o Hllllh
pompeny defendans |ibie for masings
;| Tl or CTR).
! s defenclanms (Feb, 18, ™ | > ‘llqu]fr“ ::Em
el mmong ')
Il BEW %564 defriad re advenie haalth elfectl; | 554
{noting defensedtipulation regarding
| mailing].
Alss cited s g B4 For the Sepprson of
Evidsnce sabschems. 1527 nil,
[ LS ZISE0 | Tl o mhoaes “Tobmeco | Wim - Y 1 541 (quotingl; 1506 n i1 (lanng
Inshituts Comments oa umnpag “allespil” RAs under sciame o
Prd W' amd Wicobiee™ (et dislrwed re advrmso health effecta); L5540
2, 00 | e
Leriliznd oohes! mailing b clrieg as RA
Amenioan imrvohving cormespoadence.
T i
13 LS B0 erween Yes - [ ¥ 219 {ciling eatibu 1o cetablish
wounsgl for certain compasition af “Ad Hie Comminee™); |
m defendunts (Jas. 13, 196T) T4 {ating an example of activities of
" m ]




v, -\.; --nﬁ 3 -.-'|
=LA dismossaon of possible witness far
Lorillard | congrassional testimony); 1506m.11
Liggert (listing among"alleged" RAs under
American schemets defraud re adverse hzafth
CTR effects); 1558 (notingi#at defendanits
contest mailing but citing a8 RA
: involving ¢orresrondencs).
14 US 20229 | Correspondence between Yes N [ 9226 {paraphrasing work of committee
counsel far certain of lewyers regarding discussion of
Pie deffendams (e, 2, 1967) possiblewitness for congressional
IR testimony); 1506 .11 (listingamong
B "dleged” RAs under schemeto defraud
Loriflard re adversehedlth effects); 1558 (noting
| Liggem that defendantscontest mailing but citing
American as RA involving correspondence).
1 US21660 | S. Frarnk article*To Smoke | Yes ® Vi O 1 167 [parmptewing article); 79 718-21
or Not to Smoke- That is (describing generally); 1506 m.11 (listing
PV Etill the Question™ (Jan. among “alleged” RAs under scheme to
RJIR 1968) defraud readverse hedlth effects); 1554
BRW Q (noting defensesti pul ationsegasding
Lorillard mailing); 1360 (listing and holding that
American al cigarettecompany defendants ligble
n for mailingscausedby Ti or CTR).
U5 21628 | Ad publicizingTRUE Yes - e 9 168 (citing).
magazine article
23 175 21308 | Editorial statement Yes £ Vi WP, O | ol nuiney Sperdelieneantspiby dy?
published by TI entitled .
PM “The question about | (citing amount quoted inthis RA); § 151 |
RIR smoking and health is il (citing as exampleof T1 public statement
B&W aquestion” (Dec. 1, regardingsmoking and health); § 734
Lorillard 1970) (quotingand describing distributionof
American reprints to members of Congress); 1506
r| a. 11 (listing among" alleged" RAs under
schemetodefraud readverse heslth
effects}, 1554 (notingdefense stipulation
regenling mailing); 1360 (listing and
I holding that all cigarette company
defendantsliablefor mailings caused by
Tl or CIR}.
i LS 21337 | T1 press seledse re Yes - Yes WP, 0 1 738 (paraphrasing and quoting); 1506
smoinag-heelty n.11 (listing among "alleged" RAs under

® The United States citesto 7 exhibits (US21660, US 21618, US 21619, US 21622, US 21624, US 21626, US21628). S DOJ FOF, section IV, §79-81. Only two of theseexhibitswere admitted into evidence

US 21660 and US 21628.
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American Eigaatine tompany Selrndusty [lakle for
Ti | { mailing EMFTTW%E ]
1 LIS 21804 !, Comaspoadece benweeh Ma' i a 3 Ma Wi ISl amitag
ol for ceviain ender soheme (o defraud e ad verss
FM dhe[emalnis (lan, 4. ] 974) 1 bemith offecty) 1554 (moting defense
BAW
Londlard
Liggett
st |
F¥] US Ziazé TH press relenss e semlding | Y & P Yea [w] 1?53(@]5;-1#:5 [T
. and helih (D, 29, 1997 | ihhum‘m"llhpd Flbs under
M jheme 5o e mdvesse health
IR ( effmats]; [ 554 [moting defease stipulstion
BAW | ing mailliag; 1560 (listing and
Larillard 1 Bdiling thet all rigerene company
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P [ = bbbt || ekl 19063 nuuu:;
L
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Asmesican | 15503 (Hsting and bolding s all
T | '| | :lwmmﬂpu]u:.:]a_[&ﬂn [tk o
caused urCI&
I TUS 21280 ‘mgﬁw Yu |- '] Y ¥ ?ﬁh—:\’- o el
1974} quotisg re healih effecas); § 121
o | i | {quoting re imjust of sacketing; § 1794

¥ See United States' Noticeof Filing Am. Ligt of Admitted Exs. Pursuant to Order #1001, Dec. 1, 2005 (Dkt. #5714},

 The Ui t ed Statescites US21303 inthei r Fi ndi ngs of Fact for RA 43. See DOY FOF, section N, 154-6. Th S exhibit Was not admitted into evidence; however. 115 87985 was adhitted i nto evidence.

"' This does nat appear to bea press re essg it isa UPI news releasepurportingto quate, in part, a Tl spokesperson. See JD FOF, ch. 1671 3i 56,
12 A 1978 verson o " Fact or Fancy." US 21466, was also admitted and dited by the court in the Amended Opinion. See Am. Op. at Y754.
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Py Sy itk
S R

smoking and adoption of
code of sampling practices
(May 13. 1981)

ol

deferdssiz have made public statements
re adhering t 0 Cigarette Advertising
Code); 7 3t88-89(describing regulatory
backgr ound regarding adoption of
voluntary industry ad code); § 3216
(describing hackgr ound regarding
adoption of voluntary industry sampling
code); 1518 n.17(listing among
“alleged” RAs pertaining to youth
schemeto defraud); 1554(nating defense
stipul ation regarding mailing); 1560

(lidirg and holdingthat all cigarette
company defendantsliablefor mailings
caused by T1 or CTR).

61

Public opinion piece
published by defendant
(Apr. 1984)

Yes

Yes

9 3284 {dexcribing background and
quoting); 1558 n17 (lising amoag
“alleged” RAs partaining to youth

scheme to defraud).

76

Brand advertisement by
defendanl (Apr.-Jun.1988)

Comm.
Speech

1518 m.17 (Listing anong “aleged” RAs
pertai ning t o ¥t scheme t 0 defrmadi;
1519 (citing &S example Of
advertisements that “appeal t 0 and target
youth™).

RIR

US
20822

Brand advertisement by
defendant (1988)

Speech

4§ 3023 (citing as ===mgle of price
promotion used with ad campaign); 1518
hi 7 (listing among “alleged” Fba
praining to youth scheme to defraud);
1519(citing as example of
advertisements that ' appedl to and targst
youth™).

e B

B
76785

Brand advertisement by
defendant (1989)

Yes -

Yes

Comm.

12979 (quotingand describing ad); 1518
17 (listinganong “alleged” RAs
peruining ko youlh scheme o defraud);
1519(citing as example of
advertisements that “appeal toand target

¥ The United States cites US 21627 ("We Don't Advertiseto Chilidren," U.S, News and World Report, Apr. 1984) in their Findings of Fact for RA 61. See DOJ FOF, section TV, §§204-6. Thi s exhibit was not
aditted i nt 0 evi dence; however, US 76544 (*We Don't Advertiseto Childres," Chicaps Trilting, June 19, 1984) was admitted i nt 0 evidence. The court citesto US 20644 inthe Anended Opinion. See Am. Op. at 3284,

US 20644 vas not admittedinto evidence.

" The Ui ted StatescitesUS 20823 in heir Findingsof Fact for RA 76. See DOJ FOF, section IV, 1§249-51 This exhibit vas not admitted into evidence; however, US 76783 was adhit t ed into evidence.

™ The United StatescitesUS 20822 in their Findingsof Fact for RA 83. See DOJ FOF, sectionIV, 1§270-2. US 20822 was not admitted into evidence; however, a duplicateexhibit (US 76784) was admitted imn
evidence. [NB: The remart citesto US 20822in her Amended Opinion (Am. Op. at §3FE33, but it isnot listed on Cider #11314 of admitted exhibits. See Order #1014 (Aug. 17, 2006) (T, # 5731).)

% The court cites to US 20854 in her Amended Opinion (Am. Op. =2 THIZ1, hut itisnot listed on Order #1014 of admitted exhibits. See Order #1014 (Aug. 17, 2006) (Dkt. # 5731).
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Amanican
Tl
i s "iIE-I-ﬂm-ﬂm‘r.l!l!
LI i defendant ssd 3nd parmy ! | 17 {listing among “allaged™ s
IR (xtafie rofail procers | periaining b youth schane o defrund];
f asscolamon) (lan 28, b I 15%4 (eoling defimse stipulaton
1992 | i
| e us Cormepondenecs betersn oo - T o ¥ X283 [guoting and describing): 1515
EPH" defendas and NC B 17 {lasting among 'llltinf BAs
| RJE medicl joumal regesding pertaining te youth schome (o deffaud);
JAM A e le et isng 1554 {neting defense stipolation
Hmd-iu;';;&]wmr'm megurding mailisg)
Exl s vartpemeni by e | E Yes Comm. fﬁ thrﬂi:;ﬂmt—--d
™ difendatn [)9937~ Spexck | campeigal; 1518 07 (listing smong
RIR “allmged™ Fda pertaining oo yooatl
wheme o defrmad), 1515 (cing s
i | =xample of advertisements that “sppenl
- L : | s and ge youth™)
] LIS T1304 | Defendant &l pres e - Mo na ! 518 o E7 (liting among “alleged™ RAs
rel e “Philip Borss | prtaining & yoath schems o defraud).
M Asniences etatrees 1o |
Preveni Youth Access o |
Crgarettos; Drenrsipht Panet
I amed™ JAedy 1 |
7] s Brnd adverissments by in [E Te | Lomm | 9§ 2457 (dsonbing advemsemend md
| 130607 | defendin {1995 part® Speech | campaipnl; 1514 0,17 (listing among
i IR | “phlegend™ HAs pertaining io yorath |
I | | | schouss to defimud); 1919 feitingas |

™ The court cites to US22354 in her Amended Opinion (Am. Op. a 13287), but it isnot listed on Orda #1014 of admitted exhibits, See @k #1114 (Aug. 17,2006) (Dkt. # 5731).

* see United States Noticeof Filing Am. List of Admitted Exs. Pursuantto Order #1001 (Dec. |. 2005) (Dkt. #5714).

I The coust citesto US22994and US 76095 in her Amended Opinion(Am. Op. a FXH}, but neither exhibitislisted on @ da #1014 of admitted exhibits, See Order #1014 (Aug. 17,2006) (Dkt. # 5731).

“See United Sates Noticeof Filing Am. List of Admitted Exs. Pursvant to Order #1001 (Dec. 1,2005) (Dkt. #5714).

* The United States citesUS 21717 in their Findingsof Fact for RA 97. See WJ FOF, section IV, $§312-4. Thecourt alsocites to US21717 in her Amended Opinion (Am. Op. at 12982}, but it isnot listed on
Orda #1014 of admitted exhibits. See Orda 114 (Aug. 17, 2006) (Dkt, #5731). This exhibitwas not admitted into evidence; however, US 76786 was admittedirto evidence.

* Thedats of US 76786 (version of exhibit admitted into evidence) is 1993,

“ The court citesto US 21979 and US 21982 in her Amended Opinion (Am. Op. at 42987), but neither exhibit is listed on Order #1614 of admitted exhibits. See Order #1014 (Aug. 17.2006) (Dks. # 5731).

* The United Statescites US 33060 in their Findingsof Fact for RA 102. S W.J FOF, section IV, §§325-7. This exhibit Viés not admitted i nt0 evidenog; however, US 76788 (“Wanna See a Show? Go Ahead.
It's On Me"),oneof the advertisementsthat nakes up RA 102, was admitted into evidence. Theother advertisement that makes up RA 102, 'Take aRockin® Road Trip,”" was not admitted into evidence,
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o

| e e
B | oTEen SRS il el ; B n
US20149 | Correspondence betwi Yes . - - I = Yes 0 1 | {deserimg guoting); 15134
defendant and government i & |7 (lutieg emong “wlieged” RAs
official (May 18, 1979) pertaining $o youth scheme to defraud).
US21524 | Correspondence between Yes - | - - Yes NP,O 13268 (describing and quoting); 1518
defendant and government n.17 (listingamong "alleged" RiAs
Bé&w official (June 1, 1979) prertmining o youlk schewe fo defmad];
1554 (noting defense dtipulation
regarding mailing); 155S m24 (noting
confusionabout whether t hereisa
stipulationas to mailingfor ghix RA).
128 US 20718 | Correspondence bet ween No™ - No wa 1318 nd T {listing among “alleged” FAs
3rd pasty and defendant pertainingto youth schene to defraud),
RJR (May 4, 1981) {
129 US 20976 | Correspondence between No”' & - . - No o/a 151E =17 thyout sobogiéatbodefi i Gt
3rd party and defendant e v
Baw | (Apr. |5, 1583) 1554 (noting defensestipulation
regarding mailing); 1555 ma4 (zoting
i confusion about whether thamita .
| stipulation as to mailing for this RA).
130 US20999 | Statements by T1on Yes | = . . = Yes 8] 4 X209 (qectingt 1518 w7 (listing
television news program amoag “allsged” RAs pertaining to yoail
PM (Ost. 20,1983) i sobema to defraud); 1558 (fading s
RIR predicate act transmitted V1 Q the wires);
B&W | 158) {ating wad holding that all
Lorillard | cigarette company defendants liable for
Il | Ty TT eesed CTH)
131 US38212 | Adventising contract No*¥ - F i - Wi e 1508 a7 (listing amasg “slleps™ Flis
between deferdant and 3rd periaining to youth scheme to defraud).
PM perty (Jen. 14,1986)
134 US21540 | Correspoadence between No™ No n/a 1518 .17 (listing among “alleged” RAs
employeesof defendant pertaining to yout h scheme to defrasd];
RIR (Apr. 5,1990) 1558 (fnding th's predicats act
transmitted via the wires).
135 US 14557 | Brand advertisement by Yes E Yes Comm. | §2943 (dting); 1518 n.17 [Yastimg emong
defendant (1999) speech | “alleged” RAs pevtiining to youath
BaW schomme to defimud]; 1519 (citing as
example of mlvertmements that" appeal
to sl target youth).

* See United States' Noticeof Filing Am. List of Admitted Exs. Pursuant to Deder #1001 (Dee. 1.2005) (Ikt . #5714).
%! See United Stares Noticedf Filing Am List of Admitted Exs. Pursuant to Order #1001 (Dec. I, 2005} (Dkt. #5714).
% See United States' Noticeof Filing Am List of Admitted Exs. Pursuant toOrder #1001 (Dec. 1,2005) {Dkt. #5714).
T See United States' Notrceof Filing Am. List of Admitted Exs. Pursuant to Order #1001 (Deg. 1,2005) (Dkt, #5714),
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| e

e

¥ 3057 {citing); § 3262 (gucting}; 1518
u.l‘]'ﬂuuqln:q'ﬂq;d‘l,h
PEismeng In yoalh sebema o defaud;
1554 (notlng defesss mipulitos
regapding reailingl; | 553 (fnding iz
predicate aer was imessitied ry wire,
mddio o7 tedevisinny

U5
Edadi™

Dielespdint wehailc
siatemeni | 1998 Juns
=001

b

e

4 LTS} {quotingl: 1518 nl Y [Esring
“wmmuﬂm
schone o dofrmad]); 1554 (noting defomas
stipulation reganling esalling]; 1555 n24
{(mcting confusion sboul whether Ger is
& smipuiston o5 o malling for thas AL
1558 (Gndng this prodicie &3 wii

145

us

Defenlant weebiile
sistemeni {June 2000 )

o (iea

o

Wh“*&.—ﬂﬂ?ﬁi_
1512 p |7 {Esting amcog

pertaining to youth schems i

L554 (notlog dsforse mipuledon
regarding o lmg’; |35 (finding this
prodicals not was ieussmed by wire,
madin or Ebevision

44

.5
Tl

Dafondar webatin
siasement {Tune 200L])

Y
{ace
nél)

Vim

=

13-14 s Emeny foamd o
Pl 200 wemsion of RIR" & wekaimel
1515 =17 (émting among “sileged” FLiz

:.-n-ﬂil‘.ﬂmtl:il:uﬂd;

1 554 [ruding defionss sipelaticn
fogarding maileg’; 155K (Pading this
preslicaie acr was ransmined by wiee,
madini ar belevision)

147

U5 15345

Beand adverssemenl by
defendant (20401}

Yiem

L

Speech

1515 6.l 7 (listing among “aBeged” RAa
pertmining 8o vouth scheame o defnd]);
E519 {oiting s cxmmple of
ndvemisements that "appesl t and muge

M See United States Noticeof Filing Am. List of Admitted Exs. Pursuant to O der #1001 (Dec. 1.2005) (DId. #5714).

™ US 86656 is identified by the DOJ asRA 144, hawever, thisexhibit does not tontain the Gited statement, See DOJ FOF, section IV, 19 450-52. It appears thet the document described asRA 144 isin fact US

76629.

“ US 87440 is identified by the DOJ as RA 145, bowever, this exhibit doesnat contain thecited statement. See DOJ FOF, section IV, 9 453-54, 1t isthesection from Philip Moms' website discussing “0hur
Mission and \él ues"; RA 145 isthe section from Philip Moms' website discussing " PhilipMorrisU.8,A, Markeing Pdlicies” (no exhibit admitted into evidence).

%! The United Sates describes RA 146 ashavi ng beea caused during June 2001; US 72410is dated Jan. 16,2004. See DOJ FOF, section IV, §455-7.
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Ll aEzhibl f | - G
e o PRy " 3
i i ?30 :
delendigis re repsirch Tha
PM might befunded by NJ
R/R (D, 12, 19710
BEW
Liggen
Losnilfard
&l s mgus | Comespanience betwem Y [ - - ko (] T3 (guoting); T 371 1-12 (s
defendant and affiliated 1527 m.19 (listingamong "alleged" RAs
Fi fercign corpomiion (fdar under scheme to suppressevidence);
3, 1977} 1558 {moting that defendanty comest
o lengg sl oy e B, igvolving
58 U5 I8 | Commpordeecebetwesn | ¥m - . o o [ 1; ni% [ lsing
okl comsel for umong “slleped” RLAs eader cheme o
Pl defendan and & iliabad mIppTRAY Fridence)
corporation {Joly 27, 1943 .
Also ciied ar em alleged BA for the
| sitrn o] Addiccioe
[3] IS 22139 | Comspondence seteesn = | - Ha na o 13037 {quating 1
e defiendants (Aeg, 15, n. I {listing among “alloged” FAs under
B&Ww 15 el 1 SUGR e Salinle)
! Ali Sited a8 e allegad A For the
Addicoos subscheres.
7 05 22712 with e |- - Mo e 9 [508 (oong); 1947 ﬂ.igm RO
former Pivl employes [Apr “alleged’ RS nnder soleems i @ pprss
Altrin 1| Esy wridence)
| ] Alney cited am mm alleged B for the
Adilichion pehachess,
T S 44681 | Comspeadence with Ya ] = I = Hn e ¥ 129K (csing): 1527 o, 1% (listing ameay
formsir Fie] smployes { A, “plleged™ HAs uncer sohesne 0 Seppress
Al 23, 1988 EvidEmes]
Ay eilel i mn alleged RA for the
N Addiotion nobecbeme,
i Us Comiijsndines wilh Ve - - o nis L35 1527 0% (heting
TIFHEE formner Pl employes msong “Weged” FAg oader stheme o
ANdia {Sepl. 10, 1996) suppress evidence]
Als elted 5 o alleged BA, lor the
Addiction sabacheme.
L] s Correspoedemce wits Ve - - Mg : E

“ The caurt cites to US 20380 10 her Amended Opinion. See Am Op. at 11299 US 20380 has been admitted into evidence.




[ kbl ¥
ol
21F1ET | Former PM eoploves
(Gept 10, 1506
.hhm‘.:ll-ﬂ-li-nlltﬂ A for the
10 | U5 39045 | Cormspoadence moemalto | Yes - = = o e 1?3'?'4 m"""ﬂmf:ﬁ_ 1
| dedendan (haly N, 1963 n.1% {listing ameny “alleged” B under
B&W sobesrme 0 Ippres evidenoe]; 1554
[motmg defonss slipslation rogenting
mheg); 1558 (findiag this peodicils set
was tmsrsed by wirg; (527009
| [lsing smong “seped™ Fas under
wchne 40 suppres evideses); 1553
i {finding mot entithed o Noerr-Pessigion
prEbEien L
Albss itz a5 en alleped BLA forthe
Addiction pebscheme. 1508 ol
108 TR 26577 | itemal memamadum Tew = - . e o
H purpasting 4o sumsarize a Ewuhuruuﬂnﬂhﬁ PSSR
[pboae coavenation hhugu-m.uu-ﬂmd
Py ‘betwesn certran defercants -
{0eL 26, LOE3)
Alsp il is & RA for b Suppression of
! Evidence subschane. 1537 n 1% (listing
| | ameay “ellcpad”™ FAs under scheme o
i | disfrand e supgeession of evidenes)
A ml ] US 20815 | CTR press némase o Yea . . - Yea ] { moting press relense; 1454 (poting
ciied by renrgaslmetisn of TIRC delrmsn viapmlation. reperding malkiag;
distzict M it ST {Mer. §, [ 1560 (listing and kolding Bex all
oA for AR gigaretie compeny deferduncy Habie for
i fic BEW mmilings by Tl and CTTR),
igbachiEze Lorillard
American
CTR | |
¥ | U5 21491 | Latie from Jrd pasty o el [ = I- . Wo | wm | 193K (noeing the dedendis contest
(continued...)

8 The court Gitesto US 20380 in her Amended Opinion. See Am. Op. at 11299. US20380 has been admitted into evidence.

“ Notethat T disputes that it in fact issued thispress release. JD-FOF, ch. 16, §61. JudgeKessler appear slo condudeotherwise, although shefailsto address thefact that publication was digouted by T leading

oneto wonder whether shein fact congderedthe issue. See Am. Op. 9 28.
*1 See United States’ Noticeof Filing Am, Ligt of Admitted Exs. Pursuant to Order #1001 (Dec. 1.2005) (Dkt. #5714),
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omiling bul cating as FLA iovelving
CTR (Nov. 23, 1965) correspondence).
16 US 22988 | Correspondence between Yes No na 1228 (quoting and finding thet scientists
counsd for certamn willingto testify before Congress wers
=Y defendants(Oct. 3, 1968) provided certain ressarch fendngl 9 258
(citingas example of in-house coensel
making recomraendations m joint
Oefense fundisg]; 1558 {nating that
def endant s contest mailing but citingas
RA involving correspondence).
17 US20206 | Cortrespondence between Yes No n/a 1258 (citing as exampleof in-house
counsd for certain counsel making recomunendations re
PM defendants(Oct, 21,1968) joint defense f undi ng) ; 1554(nati ng
RIR dsfense stipulation regardingmailing).
B&W
Lorilbard
Liggett
American
CTR
2 US216% | Correspondence between Yes No n/a 1264 (quoting and dissussing); 1558
counsel for sertain (notingthet defendants comimet Mailing
PM defendants and CTR but citing as RA involving
RJR research director(July 22, correspondence).
B&W 1970)
Lorillard
Liggett
American
CTR
31 US23019 | Comespondence bet ween No® No wa 1554 (noting defensestipd ati on
counse! for eértam meganding mailing); 1560 (listing and
PM defendants (Nov. 7, 1973) holding that all cigarette company
BIR defendants liablefor mailings by T| e
B&W CTE].
Lorillard
Liggett
American
CTR
2 US21504 | Correspondence between | Ha™ : No wa 1554 (noting defensestipi ai on
cow | for certain megarding mailing).
B&W defendants regarding
research funding (Nov. 26,
1973) |

Ses Uited States' Noticeof Filing Am. List of Admitted Exs. Pursuantto Cirder #1041 (Dec. 1,2005)(Dkz. #5714).
# S United States’ Noticeof Filing Am List of Admitted Exs. Pursuant to Ordes #1001 (Dec. 1.2005) (Dkt, #5714)



TR ik
Cumrsapondenze kelwein
counss| for coruin mailing et -:mng as RA mvolvmg
deficpdests repanling i cofrerpadencs)
mescurch funding (Jea. 13, H i
! 1577 |
L S 20764 betwem s u a I = Mo 1 53 (quoting and citing s example of
counsel for certain outside counsel making sugg=sticm re
P defendantsiers. 20, 1979) joint defensefunding of research); 1554
FIR. (notingdefense igaikation
BAW mailing); 1560 (listing and holding that
Lonllard all cigar ettecompany defendants lable
Ligget for nailings by Tl and CTR}
American .
50 ™wa Commpordence barhwwen i . a H Ho 1554 {poting defense stpulation
ooansel BF ceila regamling essiling).
| BEW defendants (Nov, 27, 1579}
L] LIS J0RET | Comspoidence between Wes - - - Mo 0 307 [ecinng an sample ol el
defendani and coumsel for joiztly femded by defendemis per
B&W certaln delendants |Fes, comaell; | 554 (aotiag defierme
12, L9ET) sipaintivn mgarding mailing)
1] US2IER | Cormpandesce betwom Yax - B . Ho 1 534 (poting defemsn s
Fid defenclanty (Feh, 18, 1986) hclding thad 4l cigaretis company
EE Al ol fior s |ings by T1 and
BEW CTRL
Lo Llned
Lo et
Amenican
CTR
67 S 21810 | Comrstpoidescs befwamn b ] - - . Ko 1 MM (zimg a8 exmrpds: of reesanch
weunsel for certain farded by defecants par
:-‘Hr. defendant (Feb, 15, |988) coumicl], Lﬁﬂiﬁmﬂﬂ-ﬁﬂﬁm i
BaW {Mstisg el bodiling that ofl cigarsite
Lorillesd company defendants [ble for medlings
Lijgent Ty T nad CTR}R
American
TR
[ UE212768 | Comeipanleics between Yem - - - (5] 1554 [sesting deloess atipalation
counss for cerikn regurding mailingl; 1355 24 (poting
R diefendants (Mar |1, 1985} confision aboet whather them e
stipulsiton as o mailng for thés AL

" Se United States' Noticeof Filing Am. List of Admitted Exs. Pursuant to Order #1001 (Dec. 1,2005) (Dkt. #5714).
M The Umitied States did nat offer into evidencean exhibit for RA 45. See DOJFOF, secti on IV, §§160-2, JD FOF, ch.
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