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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff
V.
CRIMINAL NO.: 1:10-CR-066
DAIMLERCHRYSLER CHINA LTD.,

Defendant.

NOTICE OF FILING OF DEFERRED PROSECUTION AGREEMENT

The United States of America, by and through its counsel, the United States Department
of Justice, Criminal Division, Fraud Section (the “Department”), hereby gives notice of the filing
of the attached deferred prosecution agreement between the Department and DaimlerChrysler
China Ltd. in the above-styled matter.

Respectfully submitted,

DENIS J. MCINERNEY
Chief, Fraud Section

/s/

John S. Darden

Assistant Chief, Fraud Section
United States Department of Justice
Criminal Division

1400 New York Ave., N.-W.
Washington, D.C. 20005

(202) 514-7023
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CERTIFICATE OF SERVICE

I hereby certify that on March 24, 2010, the undersigned electronically filed the foregoing
document with the Clerk of the Court using CM/ECF.

/s/
John S. Darden
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff, :
V. K NO.
DAIMLERCHRYSLER CHINA Litd., : DEFERRED PROSECUTION
AGREEMENT
Defendant.

Defendant DaimlerChrysler China Ltd., now known as Daimler North East Asia, Ltd.,
(“DCCL”), a Beijing-based, wholly owned subsidiary of Daimler AG, by its undersigned attorneys,
pursuant to authority granted by its Board of Directors, and the United States Department of Justice,
Criminal Division, Fraud Section (the “Fraud Section” or the “Department™) enter into this Deferred
Prosecution Agreement (the “Agreement”). The terms and conditions of this Agreement are as
follows:

Criminal Information and Acceptance of Responsibility

I. DCCL acknowledges that the United States will file the attached two-count criminal
| Information in the United States District Court for the District of Columbia charging DCCL with
conspiracy to commit an offense against the United States, in violation of 18 U.S.C. § 371, that is,
to violate the Foreign Corrupt Practices Act (“FCPA”), as amended, 15 U.S.C. § 78dd-3 (Count
One), and with violating the anti-bribery provisions of the FCPA, 15 U.8.C. § 78dd-3 and 18 U.S.C.
§2 (Counf Two). Inso doing, DCCL knowingly waives: (a) its right to indictment on these charges,

as well as all rights to a speedy trial pursuant to the Sixth Amendment to the United States
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Constitution, Title 18, United States Code Section 3161, and Federal Rule of Criminal Procedure
48(b); and (b) any objection with respect to venue, and consents to the filing of the Information and
the Agreement in the United States District Court for the District of Columbia.

2. DCCL admits, accepts and acknowledges that it is responsible for the acts of its
officers, employees, and agents, as set forth in the Sfatément of Facts attached hereto as Attachment
A, and incorporated by reference into this Agreement, and that the facts described in Attachment A
are true and accurate. Should the Department pursue the prosecution that is deferred by this
Agreement, DCCL agrees that it will neither contest the admissibility of, nor contradict, in any such
proceeding, the Statement of Facts.

Term of the Agreement

3. This Agreement is effective for a period beginning on the date on which the guilty

pleas in the matters of the United States v. DaimlerChrysler Automotive Russia SAQ and United

States v. Daimler Export and Trade Finance GmbH are entered and ending two (2) years and seven

(7) calendar days from that date (the “Term”). However, DCCL agrees that, in the event that the
Department detenﬁines, in its sole discretion, that DCCL has knowingly violated any provision of
this Agreement, an extension or extensioﬁs of the term of the Agreement may be imposed by the
Department, in its sole discretion, for up to a total additional time period of one year, without
prejudice to the Department’s right to proceed as provided in paragraphs 11-14 below. Any
extension of the Agreement extends all terms of this Agreement for an equivalent period.

Conversely, in the event the Department finds, in its sole discretion, that there exists a change in
circumstances sufficient to eliminate the need for the corporate compliance monitor describéd in

paragraph 10 and Attachment D, and that the other provisions of this Agreement have been satisfied,

2
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the Term of the Agreement may be terminated early.

Voluntary Cooperation

4, The Department enters into this Agreement based on the individual facts and
circumstances presented by this case, DCCL, and its parent Daimler AG (“Daimler”). Among the
. facts considered were that DCCL (through Daimler): (a) following the allegation by a former

employee of bribery by Daimler, voluntarily and timely disclosed to the Department and the U.S.

Sceurities and Exchange Commission (“SEC™) the misconduct described in the Information and

Statement of Facts; (b) conducted a thorough internal investigation of that and other misconduct; (¢)
regularly reported all of its findings te the Department; (d) cooperated in the Department’s
investigation of this matter, as well as the SEC’s investigation; (e) undertook remedial measures,
including retention of an independent compliance advisor and the implementation of an enhanced
compliance program, and agreed to undertake further remedial measures as contemplated by this
Agreement; and (f) agreed to contmue to cooperate with the Department in any ongoing investigation
of the conduct of DCCL and its officers, employees, agents, consultants, contractors, subcontractors,
and subsidiaries relating to violations of the FCPA.

5. DCCL shall continue to cooperate with the Department. At the request of the
Department, and consistent with applicable law and regulation, DCCL shall also cooperate fully
with such other domestic or foreign law enforcement agencies, as well as the Multilateral
Development Banks (“MDBs”), in any investigation of DCCL, or any of its present and former
officers, employees, agents, consultants, contractors, subcontractors, and subsidiaries, or any other
party, in any and all matters relating to corrupt payments and related false books and records and

internal controls, and in such manner as the parties may agree. DCCL agrees that its cooperation
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shall include, but is not limited to, the folloﬁing:

a. DCCL shall truthfully disclose all factual information, that is not protected
by avalid claim of attorney-client privilege or the work product doctrine, with respect toits activities
and those of its present and former officers, employees, agents, consultants, contractors and
subcontractors, and subsidiaries, conceming all matters relating to cormupt payments, related false
books and records and inadequate internal controls, about which DCCL has any knowledge or about
which the Department may inquire. This obligation of truthful disclosure includes the obligation of
DCCL to provide to the Department, upon request, any document, record or other tangible evidence
relating to such corrupt payments, false books and records, or inadequate internal controls about
which the Department may inquire of DCCL.

b. Upon request of the Department, with respect to any issue relevant to its
investigation of corrupt payments in connection with the operations of DCCL, related false books
and records and inadequate internal controls, DCCL shall designate knowlédgeable employees,
agents or attorneys to provide to the Department the information and materials described in
Paragraph 5(a) above, on behalf of DCCL. It is further understood that DCCL must at all times
provide complete, truthful, and accurate information.

c. Witﬁ respect to anyissuerelevant to the Department’s investigation of corrupt
payments, related false books and records and inadequate internal controls in connection with. the
operations-of DCCL, or any of its present or former subsidiaries or aftiliates, DCCL shall use its best
efforts to make available for interviews or testimony, as requested by the Department, present or
former officers, employees, agents and consultants of DCCL as well as the directors, officers,

employees, agents and consultants of contractors and subcontractors. This obligation includes, but
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is not limited to, sworn testimony before a federal grand jury or in federal trials, as well as interviews
with federal law enforcement authorities. Cooperation under this paragraph will include
identification of witnesses who, to the knowledge of Daimler or DCCL, may have material
information regarding the matters under investigation. |

d. With respect to any information, testimony, documents, records or other
tangible evidence provided to the Department pursuant to this Agreement, DCCL consents to any
and all disclosures, consistent with ainlicable law and regulation, o other governmental authorities,
including United States authorities, those of a foreign government, and the MDBs, of such materials
as the Department, in its sole di;v.cretion, shall deem appropriate.

Payment of Monetary Penalty

6. In light of Daimler’s payment of a $93,600,000 monetary penalty pursuant to a
deferred prosecution agreement between Daimler and the Department entered into simultaneously
herewith, with offsetting credit for any monetary penalties ordered by the Court in connection with
the guilty pleas by Daimler AG’s wholly-owned subsidiaries, DaimlerChrysler Automotive Russia
SAO and Daimler Export Trade and Finance GmbH, which penalty amount is based in part on
DCCL’s criminal conduct described herein, the parties agree that DCCL shall not pay any separate
monetary penalty as part of this agreement. Nonetheless, the Department and DCCL agree that, if
for purposes of calculating a monetary penalty DCCL’s conduct were analyzed separately from that
of jts parent Daimler AG., an application of the United States Sentencing Guidelines {“USSG” or
“Sentencing Guidelines™) to determine the applicable fine range yields the following analysis:

a. The 2006 USSG ate applicable to this matter.

b. Base Offense. Based upon USSG § 2C1.1, the total offense level is 28,
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calculated as follows:
(a)(2) Base Offense Level ‘ 12

(b)(1) Specific Offense Characteristic
(More than one bribe) +2

(b)(2) Specific Offense Characteristic
(Value of Benefit Received > $400,000
but < $1,000,000 based on transactions with
U.S. nexus, taking the greater of the corrupt
payment or the benefit received for each
transaction pursuant to

USSG § 2C1.1, App. Note 3) +14

TOTAL 28

c. Base Fine. Based upon USSG § 8C2.4(a)(1), the base fine is $6,300,000
(fine corresponding to the Base Offense level as provided in Offense Level
Table). '

d. Culpability Score. Based upon USSG § 8C2.5, the culpability score is 5,
calculated as follows:

(a)  Base Culpability Score 5

{b)(3) The organization had 50 or more
employees and tolerance of the
offense by substantial authority personnel
was pervasive throughout the organization +2

(g)  The organization fully cooperated in
the investigation and clearly demonstrated
recognition and affirmative acceptance of
responsibility for its criminal conduct -2

TOTAL 5
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e. Calculation of Fine Range:
Basec Fine $6,300,000
Multipliers 1 .OO(min)f’Z.OO(maX)
Fine Range $6,300,000 /

$12,600,000

A 20% reduction below the bottom of the Sentencing Guidelines results in a monetary
penalty in the amount of $5,040,000. Were a separate monetary penalty being calculated for DCCL,
the Department and DCCL agree that such a reduction would be appropriate given the nature and
extent of Daimler’s cooperation on behalf of DCCL, including sharing information with the
Department regarding evidence obtained as a result of the extensive investigation of the corrupt
payments made by DCCL. Although the Department and DCCL agree that a separate monetary
penalty shall not be paid by DCCL in light of Daimler’s payment of a $93,600,000 million penalty
in connection with a deferred prosecution agreement entered into simultancously herewith, with an
offsetting credit, nothing in this Agreement shall be deemed an agreement by the Department that
a penalty may not be imposed in any future prosecution of DCCL, and the Department is not
precluded from arguing in any future prosecution of DCCL that the Court should impose a higher
fine, although the Department agrees that under those circumstances it will recommend to the Court
that the amounts paid by Daimler under its deferred prosecution agreement, up to $5,040,000, should
be offset against any fine the Court imposes as part of a future judgment. DCCL acknowledges that
no tax deduction may be sought in connection with payment of any part of Dé_l_imler’s $93,600,000

monetary penalty.
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Conditional Release from Criminal Liability

7. In return for the full and truthful cooperation of DCCL, and its compliance with the
terms and conditions of this Agreement, the Department agrees not to use any information related
to the conduct described in the attached Statement of Facts against DCCL in any criminal or civil
case, except: (a) in a prosecution for perjury or obstruction of just'ice; (b) in a prosecution for
making a false statement; (c) in a prosecution or other proceeding relating to any crime of violence;
or {d} in a prosecution or other proceeding relating to a violation of any provision of Title 26 of the
United States Code. In addition, the Department agrees, except as provided herein, that it will not
bring any criminal or civil case against DCCL or any of its present or former subsidiaries or affiliates
related to the conduct of present and former officers, employees, agents, consultants, contractors, and .
subcontractors, as described in the attached Statement of Facts, or relating to information DCCL
disclosed to the Department prior to the date on which this Agreement was signed, or relating to
undisclosed, unknown conduct of a similar scale and nature that took place prior to the signing of
this Agreement.

a. This paragraph does not provide any protection against prosecution for any
corrupt payments, false books and records, or inadequate internal controls, if any, by DCCL in the
future, or any of its directors, officers, employees, agents, consultanfs, contractors, subcontractors,
and subsidiaries irrespective of whether disclosed by DCCL, pursuant to the terms of this
Agreement.

b. In addition, this paragraph does not provide any protection against prosecution
of any present or former director, officer, employee, sharcholder, agent, consultant, contractor or

subcontractor of DCCL for any violations committed by them.
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Corporate Compliance Program

8. DCCL acknowledges and accepts that it will be monitored by a corporate compliance
monitor (the “Monitor’) pursuant to the terms of Daimler’s deferred prosecution agreement entered
into simultaneously herewith.

Deferred Prosecution

9. In consideration of: (a) the past and future cooperation of DCCL and Daimler
described in Paragraphs 4 and 5 above; (b) Daimler’s payment of a monetary penalty of $93,600,000,
which is based in part on conduct by DCCL; (c) the guilty pleas by Daimler’s wholly-owned
subsidiaries, DaimlerChrysler Automotive Russia SAO and Daimler Export and Trade Finance
GmbH, and payment of associated monetary penalties; and (d) DCCL’s adoption and maintenance
of remedial measures, and independentreview and audit of such measures, including the compliance
code and review by the Daimler Monitor described in Daimler’s deferred prosecution agreement
entered into simultaneously herewith, the Department agrees that any prosecution of DCCL for the
conduct set forth in the attached Statement of Facts, and for all conduct that DCCL disclosed to the
Department prior to the signing of this Agreement, be and hereby is deferred for the Term of this
Agreement.

10. The Department fﬁrther agrees that if DCCL fully complies with all of its obligations
under this Agreement, the Department will not continue the criminal prosecution against DCCL
described in Paragraph 1 and, at the conclusion of the Term, this Agreement shall expire. Within
ten (10) days of the Agreement’s expiration, the Department shall seck dismissal with prejudice of

the Information filed against Daimler described in Paragraph 1.
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Breach of the Agreement

11. If, during the Term of this Agreement, the Depariment determines, in its sole
discretion, that DCCL has committed any felony under federal law subsequent (o the signing of this
Agreement, has, at any time, provided deliberately false, incofnpiete or misleading information, or
has otherwise breached the Agreement, DCCL shall thereafter be subject to prosecution for any
federal criminal violation of which the Department has knowledge. Any such prosecutions may be
premiscd on information provided by DCCL or Daimler., Any such prosecution that is not
time-barred by the applicable statute of limitations on the date of the signing of this Agreement may
be commenced against DCCL notwithstanding the expiration of the statute of limitations between .
the signing of this Agreement and the expiration of the Term plus one year. Thus, by signing this
Agreement, DCCL agrees that the statute of limitations with respect to any prosecution that is not
time-barred on the date of this Agreement shall be tolled for the Term plus one year.

12.  Intheecventthat the Department determines that DCCL has breached this Agreement,
the Department agrees to provide Daimler with written notice of such breach prior to instituting any
prosecution resulting from such breach. DCCL shall, within thirty (30) days of receipt of such
notice, have the opportunity to respond to the Department in writing to explain the nature and
circumstances of such breach, as well as the actions DCCL has faken to address and remediate the
situation, which explanation the Department shall consider in determining whether to institute a
prosecution.

13.  Intheeventthat the Department detenninés that DCCL has breached this Agreement:
(a) all statements made by or on behalf of DCCL to the Department or to the Court, including the

attached Statement of Facts, and any testimony given by DCCL before a grand jury or any tribunal,

16
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at any legislative hearings, whether prior or subsequent to this Agreement, or any leads derived from
such statements or testimony, shall be admissible in evidence in any and all criminal proceedings
brought by the Department against DCCL; and (b) DCCL shall not assert any claim under the United
States Constitution, Rule 11(f) of the Federal Rules of Criminal Procedure, Rule 410 of the Federal
Rules of Evidence or any other federal rule, that statements made by or on behalf of DCCL prior or
subsequent to this Agreement, and any leads derived therefrom, should be suppressed. The decision
whether conduct or statements of any individual will be imputed to DCCL for the purpose of
determining whether DCCL has violated any provision of this Agreement shall be in the sole
discretion of the Department.

14.  DCCL acknowledges that the Department has made no representations, assurances
or promises concerning what sentence may be imposed by the Court if DCCL breaches this
Agreement and this matter proceeds to judgment. DCCL fuﬁher acknowledges that any such
sentence is solely within the discretion of the Court and that nothing in this Agreement binds or
restricts the Court in the exercise of such discretion.

Sale or Merger of DCCL

15, DCCL agrees that in the event it sells, merges, or transfers all or substantially all of
its business operations as they exist as of the date of this Agreement, whether such sale is
structured as a stock or asset sale, merger or transfer, it shall include in any contract for sale, merger
or transfer a provisioﬁ binding the purchaser, or any successor in interest thereto, to the obligations

described in this Agreement.

11
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Public Statements by DCCL

16.  DCCL expressly agrees that it shall not, through Daimler, present or future attorneys,
directors, officers, employees, agents or any other person authorized to speak for DCCL, make any
public statement, in litigation or otherwise, contradicting the accéptance of responsibility by DCCL
set forth above or the facts described in the attached Statement of Facts. Any such contradictory
statement shalll, subject to cure rights of DCCL described below, constitute a breach of this
Agreement and DCCL thereatter shall be subject to prosecution as set forth in Paragraphs 11-14 of
this Agreement. The decision whether any public statgment by any such person contradicting a fact
contained in the Statement of Facts will be imputed to DCCL for the purpose of determining whether
they have breached this Agreement shall be at the sole discretion of the Department. If the
Department determines that a public statement by any such person contradicts in whole or in part a
statement contained in the Statement of Facts, the Department shall so notify DCCL, and DCCL may
avoid a breach of this Agreement by publicly repudiating such statement(s) within five (5) business
days after notification. Consistent with the obligations of DCCL as set forth above, DCCL shall be
permitted to raise defenseé and to assert affirmative claims in civil and regulatory proceedings
relating to the matters set forth in the Statement of Facts. This paragraph does not apply to any
statement made by any present or former employee of DCCL in the course of any criminal,
regulatory or civil case initiated against such individual, unless such individual is speaking on behalf
of DCCL.

17. DCCL agrees that if it or any of its direct or i.ndirect affiliates or subsidiaries issues
a press release in connection with this Agreement, DCCL shall first consult the Department to

determine whether (a) the text of the release is true and accurate with respect to matters between the

12
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Department and DCCL; and (b) the Department has no objection to the release. Statements at any
press conference concerning this matter shall be consistent with this press release.

Limitations on Binding Effect of Ayreement

18.  This Agreement is binding on DCCL and the Department, but specifically does not
bind any other federal agencies, or any state, local or foreign law enforcement or regulatory agencies,
or any other authorities, although the Department will bring the cooperation of DCCL and its
compliance with its other obligations under this Agreement, to the attention of such agencies and
authorities, including the MDBs, if requested to do so by DCCL.

Notice

19. Any notice to the Department under this Agreement shall be given by personal
delivery, overnight delivery by a recognized delivery service, or registered or certified mail, in each
case, for the Department, addressed to Mark F. Mendelsohn (or his successor), Deputy Chief, Fraud
Section, Criminal Division, U.S, Department of Justice, Fourth Floor, 1400 New York Avenue,
N.W., Washington, D.C. 20005 and, for DCCL, addressed to Dr. Gero Herrmann, (or his successor),
Senior Vice President, General Counsel, and Chief Compliance Officer, Daimler AG, HPC F 1035,
70546 Stuttgart, Germany, and Martin J. Weinstein, Willkie Farr & Gallagher LLP, 1875 K Street,
N.W., Washington, D.C. 20006, Carl S. Rauh, Hogan & Hartson LLP, 555 Thirteenth Street, N'W.,
Washington, D.C.20004,and GaryDiBianco, Skadden Arps Slate Meagher & Flom LLP, 1440 New

York Ave.,N.W., Washington, D.C. 20005. Notice shall be effective upon actual receipt by DCCL.

13
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Complete Apreement

20.  This Agreement sets forth all the terms of the agreement between DCCL and the
Depariment, No amendments, modifications or additions to this Agreement shall be valid unless
they are In writing and signed by the Department, the attorneys for DCCL and a duly authorized
representative of DCCL.

AGREED:
FOR DaimlerChrysler China Ltd,,

now known as Daimler North East Asia, Ltd.: @/‘/\/
By: [AA: AAAA A

Dy, GerofHerrmann, General Counsel
Daimler AG

Martin J. Weinstein
Willkie Farr & Gallagher LLP

Carl 8, Rauh
Hogan & Hartson LLP

Gary DiBianco
Skadden Arps Slate Meagher & Flom LLP

Counsel for Daimler AG and

DaimlerChrysler China Ltd,,
now known as Daimler North East Asia, Ltd.

14
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Complete Agrecment

200 This Agrecment scts forth all the terms of the agreernent between DCCL and the
Department, No amendments, modifications or additions lo this Agreement shall be valid unless
they are in writing and signed by the Department, the aitorneys for DCCL and a duly authorized
represenative of DCCL.

AGREED:

FOR DaimlerChrysler China Ltd.,
now known as Daimler North East Asia, Ltd.:

By:

Dt. Gero Herrmann, General Counscl
Daimlcer AG

M —

Martin J, Weinstein
Willkie Farr & Gallagher LLI*

Carl 8. Rauh
Hogan & Hartson LLP

(Gary DiBianco
Skadden Arps Slate Meagher & Flom LLP

Conngel for Daimler AG and

DairilerChrysler China Ltd.,
now known as Daimler North East Asia, Lid.

14
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Complete Agreement

20. This Agreement sets forth all the terms of the agreement between DCCL and the
Department. No amendments, modifications or additions to this Agreement shall be valid unless
they are in writing and signed by the Department, the attorneys for DCCL and a duly authorized
representative of DCCIL..

AGREED:

FOR DaimlerChrysler China Ltd.,
now known as Daimler North East Asia, Ltd.:

By:

Dr. Gero Hermmann, General Counsel
Datmler AG

Martin J. Weinstein
Willkie Farr & Gallagher LLP

s S forts

Carl S, Rauh h“a\
Hogan & Hartson L\L{I; v A’ -
GMM B M0

G DiBi
Skadden Arps Slate Meagher & Fforn LLP

Counsel for Daimler AG and
DaimlerChrysler China Ltd.,
now known as Daimler North East Asia, Ltd.

14
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FOR THE DEPARTMENT OF JUSTICE:

DENIS J. MCINERNEY
Chief, Fraud Section

. ‘ , ,
i _,// W? TN
o WA T
Mark F. Mendelsohn
Deputy Chief, I'raud Section

(N\ M{L\f\ »CLJ{“SF““'

John SV Darden
Assistant Chief, Fraud Section

United States Department of Justice
Criminal Division

1400 New York Ave., N.W.
Washington, D.C. 20005

(202) 514-7023

Washington, D.C., on this 22 4_ day of March, 2010

15
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GENERAL COUNSEL’S CERTIFICATE

I'have read this Agreement and carefully reviewed every part of it with outside counsel for
DaimlerChrysler China Ltd., now known as Daimier North East Asia Ltd, (*DCCL"). I.understand
the terms of this Agreement and voluntarily agree, on behalf of DCCL, o each of its terms. Before
signing this Agreement, 1 consulted outside counsel for DCCL, Counsel fully advised me of the
rights of DCCL, of possible defenses, of the Sentencing Guidelines’ provisions, and of the
consequences of entering into this Agreement,

1 have carefully reviewed the terms of this Agreement with the Board of Directors of DCCL.
I have advised, and caunsed outside counsel for DCCL to advise, the Board fully of the rights of
DCCL, of possible defenses, of the Sentencing Guidelines’ provisions, and of the consequences of
entering nfo the Agreement.

No promises or inducements have been made other than those contained in this Agreement.
Furthermore, 1o one has threatened or forced me, or fo my knowledge any person authorizing this
Agreement on behalf of DCCL, in any way to enter info this Agreement. Iam also satisfied with
outside counsels’ representation in this matter. 1 certify thatIam Genera].Caunsei for Daimler AG
and that I have been duly authorized by DCCL to execute this Agreement on behalf of DCCL.
Date: . 2010

DaimlerChrysler China Ltd.,
now Iknown as 17ler North East Asia, Ltd.

By: f o

Dr. Gelo ez‘rmann General Counsel
Daimler G




03/21/2010 1Case & 10+r-08066FRIL  Document 3-Er Filedi®@8724/10 Page 19 of 73 002/0058

CERTIFICATE OF COUNSEL

We are counsel for DaimlerChrysler China Lid., now known as Daimler North East Asia Ltd.
("*DCCL"Y), and Daimler AG ("Daimler™) n the matier covered by this Agreemuent. [n connection
with such representation, we have cxamined relevant Daimler and DCCL documents and have
discussed the terms of this Agrecment with the DCCL Board of Directors. Bascd on our review of
the furegoing materials and discussions, we are of the opinion that: the representative of DCCIL has
bech duly authorized 1o enter into this Agreement on behalf of DUCL and that this Aprecment has
been duly and validly authorized, executed, and dehivered on behalf of DCCL and i a valid and
binding ebligation of DCCL. Further, wehave carefully reviewed the terms of this Agreement with
the Board of Dircetors of DCCL and the General Counsel of Daimler. We have fully advised them
of the rights of DCCL, of possible defenses, of the Sentencing Guidelines” provisions and of the
conscquences of ¢nlerng into this Agreement. To our knowledge, the decision of DCCL 10 enier
into this Agreement, bascd on the authorization of the Board of Directors is an informed and
voluntary one.

M

Date: L2010 i
Mattin J. Weinstein
Willkie Farr & Gallagher LLP

Carl 5. Rauh
Hogan & Hartson LLP

Gary DiBianco
Skadden Arps Slate Meagher & Flom LLP

Counsel for Dairnler AG and
DaimlerChrysler China Ltd.,
now knowt as Daimler North Bast Asia, Lid.
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CERTIFICATE OF COUNSEL

We are counsel for DaimlerChrysler China Ltd., now known as Daimler North East Asia Ltd.
(*DCCL"), and Daimler AG (*Daimler”) in the matter covered by this Agreement. In connection
with such representation, we have examined relevant Daimler and DCCL documents and have
discussed the terms of this Agreement with the DCCL Board of Directors. Based on our review of
the foregoing materials and discussions, we are of the opinion that: the representative of DCCL has
been duly anthorized to enter inté this Agreement on behalf of DCCL and that this Agreement ilas
been duly and validly authorized, cxecuted, and delivered on behalf of DCCL and is a valid and
binding obligation of DCCL. Further, we have carefully reviewed the terms of this Agreement with
the Board of Directors of DCCL and the General Counsel of Datinler. We have fully advised them
of the rights of DCCL, of possible defenses, of the Sentencing Guidelines’ provisions and of the
consequences of entering into this Agreement. To our knowledge, the decision of DCCL to enter
mto this Agreement, based on the authorization of the Board of Directors is an informed and
voluntary one.

Date: , 2010

Martin J. Weinstein
Willkie Farr & Gallagher LLP

d:f{g*i £ ,/j{/,{;ﬁda/iw

Carl S. Rauh

Hogan & Hagtson LLP X/A
Gmu \\D\M\ 0 /
Gary )iBi

Skadden Arps Slate Meagher & Flom LLP

Counsel for Daimler AG and
DaimierChrysler China Ltd.,
now known as Daimler North East Asia, Ltd.
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ATTACHMENT A
STATEMENT OF FACTS

The following Statement of Facts is incorporated by reference as part of the Deferred
Prosecution Agreement (“the Agreement”) between the United States Department of Justice,
Criminal Division, Fraud Section (“the Department”) and DaimlerChrysler China Ltd., and the
parties hereby agree and stipulate that the following information is true and aécurate. As set forth
in Paragraph 2 of the Agreement, DaimlerChrysler China Ltd. admits, accepts, and acknowledges
that it is responsible for the acts of its subsidiaries, officers, employees, and agents as set forth
below.

Should the Department pursue the prosecution that is deferred by this Agreement,
DaimlerChrysler China Ltd. agrees that it will neither contest the admissibility of, nor contradict, this
Statement of Facts in any such proceeding.

If this matter were to proceed to trial, the Department would prove beyond a reasonable
doubt, by admissible evidence, the facts alleged in the Criminal Information attached to this
Agreement. This evidence would establish the following:

L BACKGROUND

Daimler AG, formerly DaimlerChrysler AG and Daimler Benz AG (collectively “Daimler”),
was a German vehicle manufacturing company with business operations throughout the world.
Among other things, Daimler sold all manner of cars, trucks, vans, and buses, including Unimogs,
heavy ciuty all terrain trucks primarily used for hanling, and Actros, large commercial tractor/trailer-
style vehicles. Daimler was a major global producer of premium passenger cars, as well as the

largest manufacturer of commercial vehicles in the world. As a result of its luxury car and
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commercial vehicles lines, Daimler had among its customers government and state-owned entities
from many countries in which it did business. Daimler sold its products worldwide, had production
facilities on five continents, djd business in many foreign countries, and employed more than
270,000 people.

DAIMLERCHRYSLER CHINA LTD., now known as Daimler North Bast Asia Ltd.,
(“DCCL™), was a Beijing-based wholly-owned Daimler subsidiary and cost center that managed
Daimler’s business rélationships in the People’s Republic of China (*China”), assisted Daimler in
selecting and managing its joint ventures in China, and helped manage Daimler’s expatriate
employees in China.

The Bureau of Geophysical Prospecting (“BGP”) was a division of the China National
. Petroleum Corporation, a Chinese state-owned oil company. Among other things, BGP was
involved in searching for oil in various regions of China.

Sinopec Corp. (““Sinopec™) was a Chinese state-owned energy company involved in, among
other things, the exploration and production of petroleum and natural gas, as well as the refining and
sale of petroleum products.

Changging Petroleum Exploration Bureaﬁ (“Changqing”) was a Chinese state-owned oil and
natural gas extracting company.

At various times, Daimler operated a myriad of wholly and partially-owned subsidiaries and
jomt ventures to sell its vehicles in China and Hong Kong. Although DCCL did not itself sell any
vehicles directly into China, certain DCCL employees assisted with the sale of vehicles by various
Daimler divisions in Germany to government customers in China, including principally BGP and

Sinopec.
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11. DCCL’S BRIBERY

Between 2000 and 2005, DCCL employees and/or Daimler employees through DCCL
made at least €4,173,944 in improper payments in the form of “commissions,.” delegation travel,
and gifts for the benefit of Chinese government officials or their designees, in connection with
over €112,357,719 in sales of commercial vehicles and Unimogs to Chinese government
customers. These sales to.Chinese government customers were made directly from Dajmler’s
commercial vehicles and Unimog divisions in Germany through various intermediaries with the
assistance of DCCL employees in the commercial vehicles division.

To make improper payments to Chinese government officials, Daimler and DCCL typically
inflated the sales price of vehicles sold to Chinese government customers and then maintained the
overpayments in debtor accounts on Daimler’s books and records, including one debtor account
called the “special commissions™ account. The “special commissions™ account, also known as the
| “819”" account for the last three digits of the account number, was used by Daimler to make improper
payments to Chinese government officials. DCCL employees, including its then head of sales and
marketing (the “Sales and Marketing Head™), disbursed payments from the 819 account to and for
the benefit of Chinese government officials. The Sales and Marketing Head was in charge of sales
for commercial. vehicles and had the authority to cause the wiring of funds from a Daimler bank
account in Germany to Chinese government officials or their designees. At the time, no checks or
policies were in place to ensure the legitimacy or appropriateness of such payments.

DCCL and Daimler also employed agents to assist in securing commercial vehicles and
Unimog business from Chinese government customers. Neither DCCL nor Daimler performed due

diligence on these agents, and there were inadequate controls in place to ensure that payments made
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to these agents were not passed on to Chinese government officials and their designees. The agency
agreements were often not in writing. In addition, DCCL and Daimler lacked adequate oversight
into the appropriateness or purpose of payments frpm debtor accounts that ultimately went to
government officials in China and their designees. Finance and controls oversight was so lacking
with respect to Daimler’s sale of commercial vehicles in China that DCCL’s Sales and Marketing
Head was able to remove at least approximately €230,000 from a company debtor account without
detection, and then direct those funds to the offshore bank account of his wife.

A. Use Of Agents To Make Improper Payments For The Purpose Of Securing
Business From Chinese State-Owned Entities

Between 2001 and 2004, DCCL and Déimler, at the direction of Chinese government
officials, made improper payments totaling at least €188,840 into U.S. bank accounts belonging to
third parties to oObtain contracts valued at €5,533,381 for the sale of commercial vehicles and
Unimogs to Chinese government customers. These payments were made into U.S. bank accounts
even though no part of the transaction involved the U.S., nor were the cntitics that nominally
controlled the bank aﬁcounts parties to any of the transactions. DCCL and Daimler did not perform
any due diligence to discern who the recipients of the payments were. Further, the corporate entities
that received the payments from Daimler for the benefit of the Chinese government officials
performed no legitimate services for DCCL or Daimler and did nothing to carn these payments.

1. MLF. Mechanical & Electrical, Inc.

On or about July 27, 2001, DCCL and Daimler paid M.F. Mechanical & Electrical, Inc.

(“M.F. Mechaniéal”), approximately €98,300 in connection with a €1,875,777 contract for the sale

of Unimogs to Changqing. Daimler wired the payment from its account in Germany io M.F.
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Mechanical’s bank account at the Far East National Bank in Los Angeles, California. The payment
was for the benefit of the Changging official who helped Daimler secure the contract. Although a
consulting contract existed between M.F. Mechanical and Daimler, it was signed after the underlying
contract between DCCL and Changqing was executed, and one month before a DCCL executive
authorized the €98,300 improper payment. DCCL and Daimler made the payment with the
understanding that it would be passed on, in whole or in part, to the Changging official or his
designees.
2. Shores Infernational

On or about February 28, 2002, DCCL and Daimler made a purported commission payment
in the amount of €18,000 from its account in Germany to Shores International (“Shores™), a Texas
corporation, to an account at Metrobank in Houston, Texas, in connection with the sale of
€1,009,497 worth of commercial vehicles to Sinopec. The payment to Shores, the corporate address
for which was a residential apartment complex in Houston, was a purported commission payment
to the wife of a Chinese government official at Sinopec involved in contract implementation. DCCL
and Daimler made the payment with the understanding that it would be passed on, in whole or in
part, to Sinopec officials or their designees.

3. Lily Energy Services, Inc.

On or about February 21, 2003, DCCL and Daimler made a purported commission payment
of approximately €15,000 from an account in Germany to Lily Energy Services, Inc. (“Lily™), a
Texas corporation, at American First National Bank in Houston, Texas, in connection with the sale
of six Actros trucks valued at '€492,000 to Changqing. Lily was owned by the same Changging

official for whose benefit the payment was made through M.F. Mechanical, referenced above. There



Case 1:10-cr-00066-RJL Document 3-1 Filed 03/24/10 Page 26 of 73

was no wriiten consulting agreement between DCCL or Daimler and Lily, nor did Lily provide any
legitimate services to DCCL or Daimler. DCCL and Daimler made the payment with the
understanding that it would be passed con, in whole or in part, to the Changqiﬁg official or his
designees.

4. King Jack, Inc.

On or about October 25, 2004, DCCL and Daimler made a payment of approximately
€53,540 from an account in Germany to King Jack Inc., a California corporation, to an account at
Cathay Bank, City of Industry, California, in connection with the June 2004 sale of 16 Unimogs and
12 Actros to Sinopec, a deal valued at over €2 million. The owner of King Jack had a U.S. address
in Texas. Neither King Jack nor its owner performed any legitimate services for DCCL or Daimler.
DCCL and Daimler made the payment with the understanding that it would be passed on, in whole
or in part, to Sinopec officials or their designees. |

5. Chinese Agent A

On June 9, 2003, a DCCL employee wired approximately €4,000 from DCCL’s account in
Germany te an individual’s (“Chinese Agent A’s”) account at Bank of America in San Francisco,
Califomia, in connection with the sale of one Actros truck, valued at €87,000, to BGP. There was
neither a written consulting agreement between DCCL or Daimler and this individual, nor did he
perform any services for DCCL or Daimler. DCCL and Daimler made the payment with the

understanding that it would be passed on, in whole or in part, to BGP officials or their designees.
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B. Additional Improper Payments For The Purpose Of Securing Business From
Chinese State-Owned Entities

DCCL and Daimler made improper payments directly to Chinese government officials in

connection with sales to BGP and Sinopec, Daimler’s largest government customers for its

commercial vehicles in China. In total, Daimler and DCCL made approximately €2,599,694 in

improper payments to Chinese government officials associated with these entitics to assist in

obtaining sales worth approximately €71,562,882.

DCCL and Daimler made the following improper payments to assist in obtaining or retaining

business from BGP and Sinopec:

@

i)

(iif)

(iv)

™)

Between April 2000 and October 2004, multiple payments totaling at least
approximately €155,905 for the purpose of entertaining executives at both
entities;

On or about July 8, 2003, and September 17, 2004, payments totaling
approximately €56,400 into accounts at multiple banks to an individual
associated with an official at BGP in charge of operations in another country;

On or about December 16, 2004, a payment of approximately €14,800 to a
relative of a Chinese government official associated with BGP in connection
with the sale of commercial vehicles to BGP;

Between March 2002 and February 2003, payments totaling approximately
€30,000 in commissions for “market research” to the Stuttgart bank account
of the son of an official of BGP; and

On or about April 18, 2002, a payment of approximately €57,000 to the wife
of a Chinese govemnment official employed at Sinopec. In order to conceal
the nature of the payment, on or about April 13, 2001, the day after Sinopec
agreed to purchase commercial vehicles from Daimler, DCCL employees,
on behalf of the company, entered into a phony consulting agreement with the
wife of the Chinese government official, in exchange for which no services
were ever performed.
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Between 2000 and 2005, DCCL and Daimler provided the following things of value, among
others, to the son of a Chinese government ofﬁcial who made purchasing decisions for BGP in order
to assist in securing business from BGP:

(i) internships at Daimler for him and his girlfriend in 2001;

(i)  letters from a former Daimler employee to German immigration officials to
assist him and his girlfriend with their efforts to obtain student visas;

(iii)  €2,223 in-expenses to attend a truck race in July 2004 for him, the Chinese
government official, and others;

(iv)  use of a Mercedes passenger car for a period of time; and

(v)  employment at Daimler from January-April 2005 with a monthly salary of
£600.

C. Improper Payments For Delegation Trips For The Purpose Of Securing
Business From Sinopec

Between 1998 and 2005, DCCL and Daimler also provided at least €268,568 worth of
delegation trips to employees of its government customers in China for the purpose of assisting in
securing business from those customers. Agents working as intermediaries between DCCL and
Daimler, on the one hand, and its Chinese government customers, on the other hand, typically
requested the delegation trips up front during the contract negotiation process on behalf of the
customer involved. DCCL and Daimler then estimated the cost of the trip and increased the
purchase price of the vehicles accordingly. Some contracts characterized these trips as “factory
inspection trips,” even though the trips were primarily visits to tourist locations.

DCCL and Daimler made the following payments in connection with delegation trips for the

purpose of assisting in securing business from Sinopec:
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)

(i)

Payments totaling €35,648 for a 14-day delegation trip in December 2001 for
12 Sinopec officials to Germany, along with gifts worth €980 to the
governmment officials on the trip; and '

Payments totaling €40,257 in July 2004 for a delegation trip for Sinopec
officials to Germany. On or about July 15, 2004, a DCCL employee stated
in an e-mail that the delegati