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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, CR No. 08-59(B)-GW

Plaintiff, GOVERNMENT'’S MEMORANDUM IN REPLY
TO DEFENDANTS GERALD GREEN'S AND
V. PATRICIA GREEN’S FURTHER

SENTENCING MEMORANDUM ;
SUPPLEMENTAL DECLARATION OF CARI.OS
DEVEZA; EXHIBITS

GERALD GREEN and
PATRICIA GREEN,

Sent. Date: April 1, 2010
Sent. Time: 8:30 a.m.

Defendants.

B R

Plaintiff United States of America, through its counsel of
record, the United States Attorney’s Office for the Central
District of California, and the Fraud Section, United States
Department of Justice, Criminal Division, hereby submits its
memorandum (with attached exhibits) in reply to defendant GERALD
GREEN’s and defendant PATRICIA GREEN'’s supplemental (or

“further”) sentencing memorandum, filed on March 11, 2010.




B> VS B \S

[ R e e e s A |

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:08-cr-00059-GW Document 336 Filed 03/25/10 Page 2 of 32

Yesterday, on March 24,

2010, the government also filed

separately a notice of errata to its own supplemental sentencing

memorandum filed on March 11,

2010.

The government respectfully requests the opportunity to

supplement its position as to sentencing as necessary.

DATED: March 25, 2010

Regpectfully submitted,

ANDRE BIROTTE JR.
United States Attorney

CHRISTINE C. EWELL
Assistant United States Attorney
Chief, Criminal Division

/s/
BRUCE H. SEARBY
Assistant United States Attorney
JONATHAN E. LOPEZ
Senior Trial Attorney
United States Department
of Justice, Fraud Section

Attorneys for Plaintiff
UNITED STATES OF AMERICA
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION

In a supplemental (or “further”) sentencing memorandum
(*Defs. Supp. Sent. Mem.”), filed on March 11, 2010, defendants
submitted, (i) as ordered by the Court, an updated position
regarding defendant GERALD GREEN’s medical condition and the
effect custody time will have on the defendant, and (ii) a sur-
reply to the government’s original sentencing memorandum
regarding issues of comparative sentencing in bribery cases.
Here, the government replies to defendants’ latest arguments,
which have no merit.?

Defendants’ medical submission, read in conjunction with the
attached Supplemental Declaration of Carlos Deveza (“Deveza Supp.
Decl.”) as well as Mr. Deveza’s initial declaration (“Deveza
Decl.”)?, fails to establish a sufficient basis to believe that a
term of imprisonment will adversely impact defendant GERALD
GREEN’ ¢ prognosis (which, according to a letter from the
defendant’s doctor, is stable but poor) any more than the disease
itself will continue to cause his condition to deteriorate. As

the Deveza Supp. Decl. makes clear, the Bureau of Prisons (“BOP”)

! Defendants also attached an uninvited rebuttal compiled
personally by defendant PATRICIA GREEN as to the government’s
characterization of her role. The document is both highly
detailed and difficult to follow. The government will attempt to
respond to gquestions the Court may have about the issues this
document raises at the time of sentencing.

2 Mr. Deveza's initial declaration was attached to the
Government’s Combined Sentencing Position and Response to
Defendants’ Joint Sentencing Memorandum (“Gov. Sent. Mem.”),
filed on January 14, 2010.
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can address and treat defendant GERALD GREEN’s specific medical
needs. Indeed, Mr. Deveza, the Health Services Administrator of
the Metropolitan Detention Center in Los Angeles, has undertaken
a thorough review of the defendant’s medical summary, the Dr.
Reigs Letter, as well as defendants’ filings to date, and has
extensively addressed and laid to rest defendants’ and Dr. Reissg’
overstated concerns about prison conditions, including some old
data on the incidence of tuberculosis in certain BOP facilities.
As a matter of law, this Court has sentencing discretion on
account of defendant GERALD GREEN’s ill health and age. However,
despite thousands of serious federal criminal cases each year,
defendants cannot point to cases with comparable procedural and
factual circumstances granting the same extreme medical variances
they seek. The sentences sought by the defendants and probation
officers are unreasonable and contrary to the needs of justice.
Defendants again attempt in various ways to downplay the
gravity with which violations of the Foreign Corrupt Practices
Act (“FCPA”) have been treated in other cases, and should be
treated in this case. Defendants point to pre-trial settlements
in FCPA cases agalnst corporations as a reason for this Court not
to impose jail time on them, but those cases are incomparable to
this one. Defendants also obfuscate the clear mandate of the
United States’ treaty obligation to parity in sentencing between
FCPA and domestic bribery cases. And, lastly, defendants attempt
to cloak their appeal for lenience in academic and legal
respectability with a superficial argument that the bribery in
this case was economically benign, “efficient,” and a “stimulus”

to Thailand; however, even the economics-oriented authors whom
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defendants cite do not ocffer support for the kind of bribery
defendants committed here. In sum, defendants arguments would
require this Court to ignore both traditional legal authority and
the egregiousness of the bribery in this case.

Therefore, this Court should impose upon each defendant
imprisonment for a significant number of years.

II.
DISCUSSION

A. DEFENDANT GERALD GREEN SHOULD NOT AVOID PRISON BECAUSE OF

HIS MEDICAL CONDITION, WHICH IS STABLE AND CAN BE WELL CARED
FOR _BY THE BOP

Defendant GERALD GREEN'’s medical regimen can be maintained
by the Bureau of Prisons (“BOP”) and he will receive proper
medical care if he is sentenced to a term of imprisonment.
Defendant GERALD GREEN'g claims that he cannot safely be housed
in a federal prison without significant risk of further
degeneration of his lung function are incorrect. His lung
function is going to degenerate in the coming years whether or
not he is incarcerated. Indeed, as Dr. Reiss states, “emphysema
is a permanent and progressive disease” (Defs. Exh. O, attached
to Defs. Supp. Sent. Mem., at 2). Notwithstanding the
progressive nature of the disease, Dr. Reiss indicates that while
defendant GERALD GREEN’s prognosis is “quite poor”, his medical
condition has been “recently stabilized with a very strict regime
of therapy including medication, daily exercise, steam inhalation
and supplemental oxygen.” (Id. at 1). Dr. Reiss further states
that “any change in Mr. Green’s treatment and personal regimen is
likely to have a potentially severe negative impact on his health

and well being.” Dr. Reiss then cites five factors that are a
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cause of concern. (Id. at 1-2). The question then becomes can
BOP maintain defendant GERALD GREEN’s regime of therapy, and can
the factors cited by Dr. Reiss be addressed? As Mr. Deveza makes
clear in his declarations filed with the Court, the answer to
both questions is yes: BOP can maintain defendant GERALD GREEN’s
regime of therapy -- contrary to defendant GERALD GREEN’s claims,
and as Mr. Deveza sets forth in the supplemental declaration, the
risk factors cited by Dr. Reiss are either not applicable (as
discussed below) or no different than what defendant GERALD GREEN
would encounter at home or in a private hospital. Defendants
point to no cases granting such extreme variance from the
guidelines under comparable procedural and factual circumstances.

1. Maintenance of Current Therapy Regime

Dr. Reiss indicates that defendant GERALD GREEN'’s strict
medical regime includes “medication, daily exercise, steam
inhalation and supplemental oxygen.” (Defs. Exh. O, at 1). This
regime can be adhered to if he is sentenced to prison.

a. Medications. Upon a review of defendant GERALD

GREEN'’s medications, Mr. Deveza has concluded that “almost all of
Mr. Green’s current medications are on the BOP’s formulary. The
sole exception is Advair.” (Deveza Supp. Decl. § 4(b)). With
respect to Advair, Mr. Deveza states:

BOP policy provides that for purposes of continuity of
care, inmates who are admitted to our institutions are
continued on any medications prescribed for their
chronic medical problems until a full assessment of
their needs can be conducted. This is true regardless
of whether the medications are formulary or
non-formulary. Furthermore, if an inmate provides BOP
with sufficient medical documentation regarding the
failure of prior drug regimens, the BOP can expedite
the approval process for non-formulary medications.
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(Id.). Therefore, so long as defendant GERALD GREEN’g doctor
provides adequate documentation, defendant GERALD GREEN should be
able to continue his use of Advair as well as his other specific
medications.

b. Steam. Per Mr. Deveza, “steam or inhalation
treatments are available at every Health Services Department
throughout the BOP.” (Id. § 4(c)).

C. Supplemental Oxygen. Again, defendant GERALD

GREEN will have access to supplemental oxygen, indeed, he can
have access to his own oxygen concentrator. As Mr, Deveza
states:

Mr. Green is also using an oxygen concentrator. Use of

this devise is also permitted at all BOP institutions.

If Mr. Green has his own oxygen concentrator that he

would like to continue using during his incarceration,

he can bring that equipment with him to his designated

institution and will have immediate access to the

device.
(Deveza Decl. § 15). Dr. Reiss did not opine on defendant GERALD
GREEN'’ g current exercise regime, however, there has been no claim
that the defendant will not be able to exercise if incarcerated.
Therefore, any concern about an alteration to the defendant’s
strict regime of therapy is unfounded.

2. Factors Of Concern Are Not Unique To Incarceration

In addition to outlining the above therapy regime, Dr. Reiss
identified five other factors “of concern” in his letter. (Defs.
Exh. O, at 2). It should be noted, that two of his cited
factors, substitution of alternative medicines and termination or
limitation of access to steam treatments, are, as discussed

above, not factors implicated by incarceration. These cited

concerns, as well as the other three factors cited (1) physical
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or emotional stress; (2) exposure to respiratory infection from
contact or forced close quarters; and (3) negative impact on
ability to sleep, are all directly and thoroughly addressed in
Mr. Deveza’'s supplemental declaration (Deveza Supp. Decl. 19

4 (a)-(e)). Each of these factors are a cause of concern whether
or not the defendant is incarcerated. Defendant GERALD GREEN has
not identified one factor that is both unique to prison and will
cause an adverse effect on his prognosis. Even Dr. Reiss states
that the “exact effect of any of the above is unknowable.”

(Defs. Exh. O, at 2).

Without reiterating each of Mr. Deveza’s responses, one
factor in particular merits discussion. Dr. Reiss has cited
exposure to respiratory infection from contact or forced close
quarters with other patients as a cause for concern. (Id.).
Defendant GERALD GREEN further states that a close quarter
environment, especially one filled with “foreigners,” is
extremely dangerous for him. (Def. Supp. Sent. Mem., at 3).
First, and as Mr. Deveza points out, defendant GERALD GREEN would
face the same threat of exposure in the confined setting of a
hospital as he would in a medical environment inside prison.
(Deveza Supp. Decl. at Y4(d)). Defendant GERALD GREEN’s
possibility of exposure to tuberculosis; which defendants portray
as epidemic at BOP based on their hyperbolic reading of a study
published several years ago, is also minimized as a result of the
current strict BOP practices. (Id.) Second, defendant GERALD
GREEN’s statement of concern is ironic given his history of
traveling to Thailand multiple times a year -- which required him

to sit on an airplane with re-circulated air in close quarters

6
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with many other persons.? BOP at least pre-screens all inmates
for acute infectious diseases. (Id.) As for defendant GERALD
GREEN’'s fear of contracting a disease from foreigners, that fear
did not stop the defendant from interacting with many foreign
persons while in Thailand (which is routinely hit by flu
outbreaks) as well as the other foreign countries he traveled to
during the course of his illegal conduct. Defendant GERALD
GREEN’s concern for unhealthful interactions has only been piqued
by the prospect of his incarceration. Nonetheless, while he is
at BOP, defendant GERALD GREEN’s needs will be cared for. As Mr.
Deveza states,

[M]r. Green will have access to specialized medical

care, including emergent care, as necessary, and will

undergo regular, routine follow-up examinations and

treatment. I reiterate that none of Mr. Green'’s

medical conditions are unique and all can be adequately
provided for by BOP Health Services staff.

(Id. 19 7).

In short, BOP has the demonstrated ability to adhere to
defendant GERALD GREEN’'s medical regime, and there is a lack of
compelling evidence that incarceration will adversely affect the
defendant to any greater degree than the disease itself.

3. Sentencing Variances Based on Medical Condition

Notwithstanding the discretion this Court enjoys at
sentencing, the cases do not support the notion that this Court

should refrain from imposing imprisonment based on defendant

} According to defendant GERALD GREEN’s Medical Summary,
attached as part of Defs. Exh. O, he was hospitalized for 8 days
in 2002 for pneumonitis and other afflictions, yet he traveled to
Thailand twice that year. This pattern continues up until
defendant GERALD GREEN’s arrest, notwithstanding his diagnosis of
severe emphysema and worsening condition over the years.

7
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GERALD GREEN’s health. If defendants’ crimes are to be taken
seriously, sentences to a term of imprisonment are appropriate,
and if the Court sentences below the guideline range, it should
only do so to a reasonable and limited extent so as to preserve
the countervailing interests of justice.

As one court cited by defendants held, even where a
departure or variance from the guidelines sentence is warranted
because of extraordinarily ill-health and infirm age, “a prison
term is necessary to vindicate the law and provide deterrence

the goal of general deterrence would be ill-served by a public
perception that, even for extraordinary reasons, a person can
commit crimes without being imprisoned for a meaningful

period.” United States v. Jiminez, 212 F. Supp. 2d 214, 220

(S.D.N.Y. 2002) (defendant pleaded guilty to illegal re-entry
after deportation and then had a brain aneurism, but was

sentenced to imprisonment). See also United States wv. Lacy, 99

F. Supp. 2d 108, 117-19 (D. Mass. 2000) (court departed to a
level 21 and imposed a sentence of 41 months in a case where
defendant, who had a bullet lodged in his head and raised
numerous medical issues, pleaded guilty to selling crack

cocaine); United States v. Moy, 2005 WL 311441 *26-29, *34 (N.D.

I11. 1995) (78 year old defendant with severe heart condition,
who pleaded guilty to RICO violations, was sentenced to 30 months
imprisonment). As the district court stated in Moy, despite the
defendant’s age and avalanche of health problems, “a downward
departure to mere home confinement would deprecate the offenses
for which defendant is being sentenced, especially the conspiracy

to bribe a judge.” 2005 WL 311441 at *29.
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There is no case defendants cite, reported or unreported,
justifying such an extreme departure or variance under a
comparable combination of medical and procedural facts. In all
but one of the medical variance cases defendants have cited, the
defendants had pleaded guilty, or in a couple of cases had
accepted responsibility and/or cooperated with the government
after trial. Here in contrast, defendants chose to put the
government to its burden and now cite defendant GERALD GREEN'sS
medical condition as a basis to avoid a term of custody.

Defendant GERALD GREEN was able to commit his crimes with
these medical conditions; he should not now be able to use these
conditions as a backstop to avoid the type of sanctions other
defendants would receive -- especially since the BOP is able to
adequately care for his medical needs. The simple fact is that
the infirm and elderly commit crimes notwithstanding their
conditions. If a defendant can simply rely on ailing health to
avoid incarceration, in the face of BOP’s ability to care for
such a defendant, there will be no incentive for defendants to
cease their crimes, or to plead guilty and accept responsibility
for their actions.

Based on the common and treatable nature of defendant GERALD
GREEN’s illness, he (and defendant PATRICIA GREEN) should still

receive a significant number of years of imprisonment.

/17
/17
/17
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B. THE COURT SHOULD REJECT DEFENDANTS’ ATTEMPTS TO DOWNPLAY
BOTH THE GRAVITY OF FOREIGN BRIBERY GENERALLY, AND THE
BRIBERY THEY COMMITTED IN THIS CASE

Defendants continue to suggest in their supplemental
briefing that foreign bribery is not generally treated so
severely, and was not so bad in this case. The Court should
reject these unfounded arguments.

1. Incomparable Settlements With Corporations

Defendants first suggest that the government’s sentencing
position in this case is out of touch with its treatment of many
FCPA violations as meriting “little or no prison time.” (Defs.
Supp. Sent. Mem., at 6.) Once again, defendants mix up apples
and oranges.®

Defendants predominantly point to dispositions against
corporations, which necessarily cannot involve jail time for
inanimate legal persons. Rather, corporate dispositions must
rely on fines and other sanctions that vary based on how
pervasive and far-reaching the illegal conduct was, and what
steps the corporation has taken to self-report violations, to

cooperate with the government, and to clean up business

operations going forward. See, generally, U.S.S.G. Chapter 8
(Sentencing of Organizations). Corporate admissions of guilt
often reflect vicarious liability as a principal for the
accumulated actions of corporate agents, as to any one of whom

there may be an unsure or insufficient basis for investigating

4 The government has already briefed the Court on cases
that are closer matches to the instant case, in its supplemental
sentencing memorandum filed on March 12, 2010 (“Gov. Supp. Sent.
Mem.”), at 20-31 & Appendices A & B. N.B.: The government has
replaced Appendix B with an amended version filed yesterday,
March 24, 2010, attached to a notice of errata.

10
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and charging individually. The case at bar represents one of the
increasing numbers of prosecutions of individuals that the
Department of Justice has succeeded in bringing in an area where
violations are rarely detected, evidence-gathering is greatly
complicated by geography and diplomacy, proof of willfulness is
required, and businesses often compartmentalize knowledge. Thus,
it is incorrect for defendants, who derived virtually all their
income over several years from illegal activity and who
personally directed (and, in defendant GERALD GREEN's case,
negotiated) the corrupt payments on behalf of the corporations
they owned and controlled,® to compare their situation to a broad
array of corporate defendants’ dispositions.

Defendants refer specifically to a recent Deferred

Prosecution Agreement (“DPA”) reached by the government with arms

manufacturer BAE Systems, PLC (“BAE”), providing for, inter alia,
a fine of $400 million. (Defs. Supp. Sent. Mem., at 6-7 & n.2.)
However, defendants fail to mention various salient
characteristics of the BAE case, as set forth in the criminal
information, that obviously distinguish its settlement from the
outcome that should follow in this case: (a) BAE is a large
British company whose U.S. subsidiary was not involved in the
offense; (b) BAE made payments to overseas consultants knowing
there was a “high probability” that those consultants would, in
turn, make suspect payments to win foreign government contracts;
and (c) BAE was not charged with FCPA violations, but rather with

conspiracy to make false statements and to dishonor certain prior

3 Here, defendants’ corporations were their alter egos,
and these corporations were not even charged.

11
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undertakings with the United States government regarding its
corporate compliance with the FCPA and other, export-control
statutes.® (Exhibit N attached hereto.) Here, in contrast,
defendants are U.S. citizens who were charged with personally
committing direct and flagrant violations of the FCPA, as proven
by overwhelming evidence after a vigorously-contested trial.

2. The OECD Convention’s Implications On Sentencing

Defendants construct a straw man out of the government’s
arguments regarding the anti-bribery convention sponsored by the
Organization for Economic Cooperation and Development (“OECD
Convention”). Defendants also suggest that treaty deserves
little if any weight and should not have resulted in the United
States Sentencing Commission’s 2002 decision to re-categorize
violations of the FCPA under the public corruption sentencing
guideline at U.S.S.G. §2Cl.1. (Defs. Supp. Sent. Mem., at 7-11.)
These arguments are legally unsound.

The government has never suggested that the OECD Convention
requires any particular sentence of imprisonment, but rather that
the treaty requires “comparable sentences in both domestic and
foreign bribery cases.” (Gov. Sent. Pos., filed on January 14,
2010, at 5-6, 29.) Because defendants and the probation officer
have urged this Court to view the foreign bribery here as
essentially an issue of Thai “culture,” the government is simply
underscoring that, pursuant to the OECD Convention, the Court

must view the corruption of the public official’s integrity here

6 Contrary to defendants’ suggestion, there is no
assurance in this form of disposition that BAE will not still
suffer debarment and other collateral consequences before other
government agencies from its admitted conduct.

12
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no less seriously than if it were occurring in Los Angeles,
Sacramento, or Washington, D.C.

Defendants protest that the OECD Convention was just a
“political treaty” that “originated” within the executive branch,
creating unwarranted “pressure” upon this Court’s sentencing
discretion that should be resisted. (Defs. Supp. Sent. Mem., at
7-8, 12.) To the contrary, an executed treaty ratified by the
legislative branch must be recognized and given its due as the
law of the land. Defendants do not make a viable legal argument
for why the severity of criminal sanctions is not a proper
subject for an international treaty, or for why the judiciary
should not honor this enactment of considered policy
determinations by the other, co-equal branches of government.’

Indeed, defendants’ characterization of the OECD Convention
as a mere “political” venture suggests that it is a matter of
power-brokering whether we hold the integrity of public officials
in foreign countries as dearly as that of our own domestic public
officials. To the contrary, the signatory countries and the
Sentencing Commission have acted laudably and based on principle
to counter hypocritical and condescending views regarding
officials in developing countries, i.e., as incorrigibly corrupt
but necessary instruments of the light-giving commercial
interests of the developed world.

Moreover, the OECD Convention was intended to bring together

member countries whose competition for business in developing

7 Defendants’ arguments have broad and unexamined
implications on U.S. treaty obligations in the areas of torture,
child sex-trafficking, terrorism, and money-laundering, to name
but a few areas of criminal law.

13
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countries needs to take place on a level playing field, so as to
prevent developed countries whose laws or enforcement of laws
against foreign bribery are weak or nonexistent from reaping
unjust commercial windfalls. Thus, while Thailand is not an OECD
Convention signatory, it is one of the intended beneficiaries of
an international norm that developed countries have committed
with each other to establishing and strengthening.

Defendants urge the Court to disregard the Sentencing
Commission’s application of §2Cl.1 to FCPA cases because it did
not do so on the basis of so-called “empirical and studied
sentencing data.” (Defs. Supp. Sent. Mem., at 11-13.) However,
there is no broad permission to be found in the case law to
disregard sentencing guidelines that do not mirfor punishments
historically imposed in a given area of criminal law. Rather,
the Supreme Court cases cited by defendants arose out of the
crack/powder cocaine disparity, and allowed district courts to
disregard apparently arbitrary Sentencing Commission policy-

making. See, e.g., Spears v. United States, 129 S.Ct. 840, 842-

43 (2009). Defendants also cite district court opinions imposing
sentences varying greatly from the Sentencing Guidelines in cases
of downloading child pornography. These cases also had at issue

a sub-type of criminal behavior for which there was no reason to

believe Congress intended the guideline’s severe effect. See

United States v. Grober, 595 F. Supp. 2d 382, 394 (D.N.J. 2008)

(“Surely [Clongress did not intend to provide a sentencing range
of 19 1/2 to 20 years for a typical downloader, especially one

who pleads guilty.”).

14
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In the FCPA context, the Sentencing Commission did not make
sentencing policy out of thin air, and did not accomplish a
result Congress could not seriocusly have intended. Rather, the
Sentencing Commission acted to effectuate a binding treaty
obligation to sentence domestic and foreign bribery cases
equivalently. There is no reason for this Court to disregard
this equivalence and decide, contrary to the OECD Convention, to
treat this case less seriously than it would treat a domestic
bribery case presenting otherwise comparable facts.

3. Economically “Good” Bribery

Defendants caricature the government’s position as a “one-
size-fits-all” approach to bribery.® Encouraging the Court to
adopt an “economic” approach instead, defendants argue that some
bribery is legally wrong but economically good, and thus
deserving of far more lenient punishment than that provided
pursuant to the considerations of §2Cl.1. However, aside from
having no basis in legal precedent, defendants’ superficial
argument as applied to the facts of this case does not even find
support even in the academic papers they cite.

First, defendants suggest that the payments at issue in this
case were ‘economically efficient or value maximizing” (Defs.

Supp. Sent. Mem., at 13), but do not give those concepts any

8 Nowhere has the government denied that the Court has
discretion to impose a sentence that varies from the Sentencing
Guidelines under the statutory factors of 18 U.S.C. § 3553(a), or
that there may be different types of harms caused by different
bribery schemes, as defendants allege is the government’s
position. The government refers the Court to its supplemental
sentencing brief for the discussion of how factors such as a
defendant’s performance or non-performance of the corrupt
contracts factors into the sentencing analysis under the case law
and the Sentencing Guidelines. (Gov. Supp. Sent. Mem., at 3-7.)

15
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content or explain the mechanism by which the $1.8 million in
payments for Governor Juthamas Siriwan demonstrated their
operation. The terminology comes from a journal note by a law

student, Marie M. Dutton, Efficiency v. Morality: The

Codification of Cultural Norms in the Foreign Corrupt Practices

Act, 2 N.Y.U.J.L. & Bus. 583 (2005-2006), which also does not
explain how any court could determine what falls under this
rubric. See id. at 584, 593, 614-15, 634, 636-39. The author
does, however, catalogue many ways in which bribery of foreign
officials “results in considerable economic harm for developing
and developed countries alike.” Id. at 583-89. To the extent
the author believes the FCPA is over-inclusive to the detriment
of economic efficiency, it is largely because of the law’s

failure to set forth a de minimus exception for petty bribery,

versus large-scale bribery. Id. at 584, 598, 613, 631-39. Of
course, the payments in this case were large-scale -- both as a
percentage of each contract and in total dollars.

In addition, the author of the above law journal note argues
that some unwritten, “legitimate traditions of gift-giving”
related to cultural values of appreciation and hospitality are
entitled to respect, not condemnation. Id. at 608-13. However,
as the author disclaims: “It must be ensured that arguments
extolling the virtues of cultural pluralism are not abused to
justify predatory or economically detrimental practices.” Id. at
612. The culturally-acceptable type of gift is of nominal or
limited (and not excessive) wvalue and is “‘usually done in the
open, and never in secret.’” Id. at 613 (quoting the Nigerian

president). Again, in this case, defendants and Governor

16
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Juthamas Siriwan engaged in a carefully camouflaged scheme
involving huge sums, shell companies, pass-through prime
contracts, overseas bank accounts in the names of nominees, and
numerous other telltale signs of secrecy -- establishing the
schemers’ consciousness that the payments were not culturally
acceptable, but shamefully wrong. The payments were also clearly
prohibited under express provisions of Thai criminal law
judicially noticed by this Court at trial.

Defendants ill-advise this Court by asserting that a few
OECD Convention members may expressly permit foreign bribery
under conditions that defendants argue pertain here, e.g., where
the briber was the best-qualified bidder. (Defs. Sent. Mem, at
14-15.) The 2005 OECD Working Group report on Greece cited by
defendants actually shows the contrary to be true, namely, that
Greek officials maintained their law “covers bribery by someone
who i1s the best-qualified bidder.” Concerned OECD officials
resolved to monitor developing case law to verify this official
posture. (Exhibit O attached hereto, at 27-28.) Defendants’
assertion that the Portugese statute requires an element of
“actual detriment to international business” proves similarly
inaccurate: Concerned OECD officials received official Portugese
reassurances to the contrary, thét “the absence of a victim would
not constitute an obstacle to prosecution.” (Exhibit P attached
hereto, at 4.) Defendants’ references to a “former” statute in
Hungary make clear neither the scope of that law nor the current
state of Hungary’s law. Indeed, the true state of affairs is a
broad consensus in the developed world about the scope of illegal

foreign bribery.

17




A

OO0 3 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:08-cr-00059-GW Document 336 Filed 03/25/10 Page 22 of 32

Additional scholarship cited by defendants includes a paper
by two assistant professors of economics arguing that bribery can
sometimes be good -- a “stimulus” to underdeveloped economies.
See Art Carden and Lisa Carden, “Corruption Creates Growth When
People Aren’t Free,” August 20, 2009. (Exhibit Q attached
hereto.) This paper, which does not even purport to be legal
scholarship, argues that corruption may help remedy government
over-regulation of the private sector economy in some countries.
Its provocative thesis apparently has nothing to do with
corruption in government procurement contracts, as in the case at
bar. Moreover, the paper acknowledges as it must that corruption
very often “undermines the stability of the institutional
framework,” produces “regime uncertainty, and ultimately reduces
investment in productive activities.” (Id. at 3.)

The sole legal opinion from a court of law that appears in
defendants’ brief in support of their “economic approach” to

bribery is sorely off-point. In United States v. Schnieder, 930

F.2d 555 (2d Cir. 1991), the defendants were not convicted of a
crime of public corruption at all, but rather the crime of
procurement fraud. Since there was no allegation of undermining
the integrity of a public official, the principal sentencing
question in that case was the defendants’ net profit. Id. at
557-58. There is nothing at all “analogous” about Schnieder.
Defendants simply offer tired excuses that Thai “culture”
and “bureaucracy” had them “caught up” in an unavoidable, but
harmless, situation. (Defs. Sent. Mem. at 16-17.) As the
government has argued in its two previous sentencing briefs,

there is no serious evidence for defendants’ factual assertions

18
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several years after the fact that they turned a huge profit for
Thailand, that they were the best bidders, and that chey would
have gotten the contracts anyway.”’ It is undisputed, as witness
Patrick Debokay testified, that defendants had no prior
experience in running film festivals. (Reporter’s Transcript
8/26/2010, at 11.) Moreover, the Thai government could have
identified many potential competitors for any of these contracts
had not the corrupted official closed off the options for
selecting vendors and prices. The schemers’ siphoning of $1.8
million in funds from the Thai treasury to bribe Governor Siriwan
was also not a harmless act.

The Court should treat the bribery in this case with the
severity it deserves -- as egregious as any case of domestic
bribery under similar facts, and in no way “good” for Thailand.
Defendants have direct and total responsibility for these crimes,
for which they are completely unrepentant. A sentence of a
significant number of years in prison for each defendant is

reasonable and, indeed, necessary.

o Defendants repeat in a shotgun approach the over-

reaching and unsupported factual claims from their opening
sentencing brief. (Defs. Sent. Mem. at 16-17.) As the
government has addressed in its two previous briefs, an
examination of the “evidence” defendants cited for each of their
factual assertions shows that they have no serious or reliable
basis. Defendants offer new evidence for one of their claims.
By reference to meeting minutes and a consulting firm report,
defendants attempt to buttress their prior claim to have “saved”
Thailand $5 million on one contract by underbidding a competitor.
(Defs. Supp. Sent. Mem., at 16 & n.9.) However, the government
has shown that Governor Siriwan, who was taking bribes from
defendants at the time, oversaw this selection and reported the

“facts” on which defendants rely. (Gov. Supp. Sent. Mem., at 16;
Gov. Exh. H attached thereto.) In any event, defendants and the
ostensible competitor did not truly compete based on the same
scope of services, so the claim of “savings” falls flat. (1d.)

19
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ITT.
CONCLUSION

For the foregoing reasons, the Court should sentence each
defendant to a significant number of years in prison.

The government respectfully requests leave to supplement its
sentencing position as necessary, and at the time for hearing.
DATED: March 25, 2010 Respectfully submitted,

ANDRE BIROTTE JR.
United States Attorney
CHRISTINE C. EWELL

Assistant United States Attorney
Chief, Criminal Division

/s/
BRUCE H. SEARBY
Assistant United States Attorney
JONATHAN E. LOPEZ
Senior Trial Attorney
United States Department
of Justice, Fraud Section

Attorneys for Plaintiff
UNITED STATES OF AMERICA
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SUPPLEMENTAL DECLARATION OF CARLOS DEVEZA

I, CARLOS DEVEZA, declare:

1. I am employed by the United States Department of
Justice, Federal Bureau of Prisons (“BOP”), as the Health
Services Administrator of the Metropolitan Detention Center in
Los Angeles, California (™MDCLA”). I have been employed in this
position since January 2002. I have been employed by the BOP for
approximately 15 years. As the Health Services Administrator, I
provide administrative supervision and direction to all Health
Services staff, except the Clinical Director. I graduated with a
degree of Doctor of Medicine from the University of the East
Ramon Magsaysay Memorial Medical Center in Philippines in 1983.

I have been employed by the BOP since 1992 as a Physician
Assistant practicing under the license of the Clinical Director.
If called upon, I could competently testify as set forth below.

2. I previously provided a declaration in response to a
request by the Office of the United States Attorney (“USAOQO”)
regarding the medical condition and care for Gerald Green, a

defendant in United States v. Gerald Green, 08-CR-00059-GW. 1In

response to a subsequent request from the USAO, I have reviewed

portions of the Defendants’ Further Sentencing Memorandum as well
as several of the exhibits attached thereto. More specifically,
I reviewed in detail the defendants’ arguments regarding Mr.
Green’s current medical condition and Exhibits S and O appended
to Memorandum pertaining to that medical condition. As I
explained in my initial declaration, I had not been provided with
any of Mr. Green’s current medical records before I prepared that

declaration and thus my opinion was necessarily limited by that

1
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lack of information. Although the defendant did not provide a
complete set of his medical records in this supplemental filing
either, Exhibit O provides me with significantly more information
than I had originally. Exhibit O consists of a letter from Mr.
Green’s primary physician, Sheldon Reiss, M.D., and a summary of
Mr. Green’s medical records as prepared by Dr. Reiss. My
caution 1s that my opinion is based on Dr. Reiss’ letter and
summary and thus dependant on the accuracy of those documents.

3. According to Dr. Reiss, Mr. Green suffers from an
advanced case of chronic obstructive pulmonary disease (“COPD”)
and Emphysema. The results of the pulmonary function tests
described in Dr. Reiss’ summary of records show that Mr. Green'’s
COPD is not going to improve. The medical records summary also
shows that Mr. Green suffers from benign prostate hyperplasia,
urinary bladder stones, and elevated cholesterol. Mr. Green’s
current prescription medications are: Albuterol (Proventil )
Inhaler; Spiriva; Advair; Singulair; Flomax; Lipitor; Proscar;
steroid pak and antibiotic pak. Furthermore, Mr. Green is
currently on home oxygen and steam treatment.

4. In his letter to the Court, Dr. Reiss expressed a
number of concerns about the potential effect of incarceration on
Mr. Green’s health. I address each of these expressed concerns
below.

a. Physical or emotional stress created as a result of a

changed environment and adjustment to confinement.

This is a factor that affects virtually all newly committed
inmates, especially those who have not been incarcerated before.

Virtually all inmates undergo a period of adjustment which can be

2
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stressful. However, the BOP provides assistance to new inmates
making this transition, including the provision of counseling
services from psychologists to help individuals lessen the stress
of adapting to their new environment.

b. The substitution of alternative medications to

determine efficacy.

As an initial matter, I note that almost all of Mr. Green’s
current medications are on the BOP’s formulary. The sole
exception is Advair, which is a combination medication of
Fluticanozole and Salmetrol. Fluticanozole is on the BOP’s
formulary; Salmetrol is non-formulary.

However, BOP policy provides that for purposes of continuity
of care, inmates who are admitted to our institutions are
continued on any medications prescribed for their c¢hronic medical
problems until a full assessment of their needs can be conducted.
This is true regardless of whether the medications are formulary
or non-formulary. Furthermore, if an inmate provides BOP with
sufficient medical documentation regarding the failure of prior
drug regimens, the BOP can expedite the approval process for
non-formulary medications.

As such, if Mr. Green is sentenced to a term of
incarceration, then I would strongly urge that he provide a copy
of his medical records so that they can be forwarded to the BOP’s
Office of Medical Designation and Transportation. By doing so,
he can ensure that his medical conditions can be fully considered
as part of the BOP designation determination. In addition, upon
surrender to his designated institution, Mr. Green should bring a

copy of his medical records so that the screening medical staff

3
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at the institution can incorporation them into his BOP medical
file.

Furthermore, Mr. Green should bring with him a two week
supply of all of his current prescribed medications, most
especially the Advair. Although I would expect that all of his
medications will be supplied by the institution’s pharmacy and
that the non-formulary medication authorization request will be
handled expeditiously, a two-week supply of his medications will
ensure that there is no interruption of his medication schedule
as the result of his incarceration.

Moreover, given the revision of my opinion regarding Mr.
Green’s likely placement, as described below, I do not believe
that there will be any significant delay in the provision of his
necessary medications.

c. Limitation or Termination of access to steam treatments

Steam or inhalation treatments are avallable at every Health
Services Department throughout the BOP. Further, if doing so is
appropriate in the clinical judgment of the institution’s
Clinical Director, Mr. Green may be authorized to have a steam
inhalation device in his possession for use outside of the Health
Services Department.

d. Exposure to respiratory infection from contact with

others in a confined environment.

As explained by Dr. Reiss, Mr. Green is susceptible to to
infection due to his COPD/Emphysema and prolonged steroid use.
Indeed, Mr. Green would face the same threat of exposure in the
confined setting of a hospital as he would in a medical

environment inside a prison. Mr. Green faces this risk of




O 00 3 N B W N e

l\).l\) [\ [\®] [\ N [\ [\ o U, — — [y — — — [y — —
= B B Y B S =N I < B B Y . O VS B S e =

Case 2:08-cr-00059-GW Document 336 Filed 03/25/10 Page 29 of 32

exposure even in almost all confined areas, including
restaurants, movie theaters and, potentially, courtrooms.

As for the issue of Tuberculosis (“"TB”) described in Exhibit
“§”, the BOP has implemented an extensive screening, surveillance
and prevention plan to detect and treat any active cases of TB as
well as other infectious diseases in the inmate population and

among its workforce. See generally, Program Statement 6190.03,

Infectious Disease Management, pages 7 - 11. See also 28 C.F.R.
§ 549.10, et seq. Upon admission, all inmates undergo the skin
test for exposure to TB. Id. More intensive screening is

conducted when an inmate has clinical indications of active TB or
of recent exposure to TB. Such inmates undergo a chest x-ray to
diagnose whether they have active TB. Finally, all inmates
undergo yearly screening for TB exposure. Similarly, all BOP
institutions screen inmates for any infectious diseases upon
admittance to a BOP institution, with further testing conducted
based upon clinical indications. The BOP conducts this
screening because detection, control and elimination of
infectious disease is paramount to ensure the ongoing health and
safety of BOP staff as well as the inmates confined at BOP
institutions.

Any inmate diagnosed with active TB os isolated from the
general population, as needed admitted to an in-patient hospital
until they are no longer infectious. As noted in the article,
one of the reasons that the BOP has a higher number of identified
cases is due to the active screening of inmates for both latent,
i.e., inactive and non-infectious TB, and active TB. Inmates

with latent TB do not pose a danger to Mr. Green as they are

5
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non-infectious.

Finally, in the event that Mr. Green develops an infection,
he will be readily evaluated by the clinical staff and prescribed
antibiotics or steroids as clinically indicated.

e. Negative impact on Mr. Green’s ability to sleep and the

need to monitor his breathing during sleep.

Neither Dr. Reiss’s letter nor the underlying documents
refer to how Mr. Green’s breathing is being monitored while he
sleeps. I would again note, howevexr, that the correctional
setting is one that lends itself to quick response time during
any medical emergencies. A BOP inmate is virtually never alone
or unsupervised, as he might be were he living in the outside
community. Correctional staff routinely refer any medical and
psychological complaints to clinical staff enabling a clinical
determination as to the urgency of the complaint. In short, the
correctional setting facilitates, rather than interferes with,
the immediacy of care an individual like defendant may require,
because there is constant monitoring and more help available more
quickly than in the outside community.

5. Lastly, after reviewing Dr. Reiss’ letter and
accompanying medical records, I concluded that Mr. Green would
most like be designated to a Care Level III or IV institution
rather than a Care Level II institution as I state in my priox
declaration. Given this explanation of Mr. Green’s multiple
medical conditions, his current medications and other treatments,
Mr. Green is clearly appropriate for one of these types of
institutions. In addition, I consulted with James Pelton, M.D.,

the Medical Director for the BOP’s Western Region. Dr. Pelton

6
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opined that due to Mr. Green’s continuous dependence on oxygen,
he will almost certainly be designated to a Federal Medical
Center (“FMC”), i.e., to a Care Level IV facility.

6. As I explained in my prior declaration, the BOP has six
FMCs, all of which provide inpatient and outpatient medical,
surgical, and psychiatric and organ transplant services to
inmates commensurate with services provided in the community by
hospitals and skilled nursing facilities. However, five of the
FMCs house male inmates: Springfield, Missouri; Butner, North
Carolina; Devens, Massachusetts; Lexington, Kentucky; and
Rochester, Minnesota. The FMC in Carswell, Texas only houses
female inmates. Furthermore, while most of the FMCs house
inmates of every security level, the United States Medical Center
for Federal Prisoners (“USMCFP”) in Springfield, Missouri only
houses high security inmates. Based on the little information I
have about Mr. Green, it does not appear that there is anything
in his background or his current crime that would justify
classifying him as a high security inmate. Assuming this is
correct, he will not be sent to either FMC Carswell (female
inmates) or USMCFP Springfield (high security).

7. In sum, 1t is now my opinion that Mr. Green’s
conditions can be treated adequately at an FMC. It is also my
opinion that Mr. Green will received appropriate medical care,
monitoring and medications if he is incarcerated. Finally, I
believe that Mr. Green will have access to specialized medical
care, including emergent care, as necessary, and will undergo

regular, routine follow-up examinations and treatment. I
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reiterate that none of Mr. Green’s medical conditions are unique
and all can be adequately provided for by BOP Health Services
staff.
I declare under the penalty of perjury, pursuant to Title
28, United States Code, Section 1746, that the foregoing is true
and correct to the best of my information, knowledge and belief.
Executed this 24th day of January, 2010, at Los Angeles,

California.

CARLOS D ZA

Health Services Administrator
Federal Bureau of Prisons
Metropolitan Detention Center,
Los Angeles
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA ¢ Criminal No.

v. : VIOLATION:
BAE SYSTEMS ple, : Title 18, United States Code,
: Section 371
Defendant, : {Conspiracy) -
INFORMATION

The United States Department of Justice charges that:

GENERAL ALLEGATIONS
{.  Atall relevant times, BAE Systems ple (“BAES"’), formerly known as British
Acrospace, was a multi-national defense contractor with its headquarters in the United
Kingdom (“UK."). In 2008, BAES was the largest defense contractor in Europe and the
fifth largest in the United States (*1.8.™), as measured by sales.
2. BAES’s principal wholly-owned U.S. subsidiary is BAR Systems, Inc.,
headquartered in Rockville, Maryland. BAE Systerus, Inc. is comprised of various
defense and technology businesses and was created largely as a rosult of BAES’s
acquisitions of Marconi Electronic Systems in 1999, Lockheed Martin Aerospace
Electronic Systems in 2000, and other U.S.-based defense contractors. ‘This Information
and the facts set out herein do not relate to or represent any conduct of BAE Systems, In‘c.
BAFE Systems, Inc. was and is subject to a Special Security Agreement (“SSA”) with the
United States government which, for U.S. national security reasons, restricts the exercise
by BAES of influence and control over the day to day activities and management of BAE

EXHIBIT

Systems, Inc.
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3. From 2000, BAES é.greed to and did knowingly and willfully make certain false,
inaccurate and incomplete stalements to the U.8. government and failed to honor certain
undertakings given io the U.S. government. These statements and undertakings included
that BAES would, within an agreed upon time frame, create and implement policies and
procedures to ensure compliance with provisions of the Foreign Corrupt Practices Act
(“FCPA™), 15 U.8.C. §§ 78dd-1, et seq., and the relevant provisions of the OECD
Convention on Combating Bribery of-Foreigu Public Officials in International Business
Transactions ("OECD Convention”). Certain of the statements were false because they
were inaccurate or incomplete. BAES also failed to comply with certain of the
undertakings in some material respects and failed to inform properly the U.S. government
of those failures. BAES’s failures to comply and inform the U.S, government constituted
breaches of the representations and constituted a knowing and willful misleading of the
U.8. government thal impaired and impeded the activities and lawful functions of the U.S.
government, B_AES also made certain false, inaccurate and incomplete statements and
failed to make required disclosures to the U.S. govemment in connection with the

: adnﬁnistration of certain regulatory functions, including in applications for arms export
licenses, as required by the Arms Export Control Act (“AECA™), 22 U.'S.C. §§ 2751, et
seq., and the International Traffic in Arms Regulations (“ITAR™), 22 C.ER. §§ 120, ef seq. ‘

COUNT ONE
(Cuonspiracy)

4, Paragraphs 1 to 3 of this Information are re-alleged aﬁd incorporated by reference’as
if set out in full herein. _
5. From at least in or about 2000, BAE Systems plc knowingly and willfully conspired,

and agreed, with others known and unaknown to the United States, to:
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(a) knowingly and willfully impeﬁe and impair the lawful governmental functions of
the United States government, including the Depattment of Defense and
Department of State, by making certain false, inaccurate and iﬁcdmplete statements
to the U.S. government and failing to honor certain undertakings given to the U.S.
government, thereby defrauding the United States in violation of Title 18, United
States Code, Section 371; and

(b) commit offenses against the United States, to wit:

(i) knowingly and willfully make materially false, fictitious, or fraudulent
staternents or representations; in violation of Title 18, Uniteci States Code,
Section 1001; and

(if) knowingly and willfully cause to be filed export license applications with
the Department of State, Directorate of Defense Trade Controls, that »
omilted & malerial fact required to be stated therein, that is, applications
that failed properly to disclose fees Qr commissions made, offered and
agreed to be made, directly and indirectly, in connection with sales of
defense articles, in violation of Title 22, United States Code, Section 2778

and Title 22, Code of Federal Regulations, Sections 127 and 130,

PURPOSE OF THE CONSPIRACY
6. The purpose of the conspiracy was for BAES and its co-conspirators to impede and
impair certain functions of parts of the U.S. govérnment and make false statements to the

U.S. government in connection with BAES’s business operations, thereby defrauding the

United States.
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OVERT ACTS AND ADDITIONAL ALLIEGATIONS

Talse Statements tp the U.S, Department of Defense

7. The U.S, Department of Defense (the “Defense Department™) is part of the
Executive Branch of the U.S. government and is charged with coordinating and
supcfvising agencies and functions of the govérnment relating to national security and the
military. The Defense Department is administered by the Secretary of Defense, who. is
appointeci by the President of the United States, with the approval of the U.S. Senate.

8. Beginning in 2000 and continuing to at least 2002, BAES made certain false,
inaccurate and incomplete statements to the Defense Department and failed to honor
certain undertakings given to the Defense Department regarding certain payments and
undisclosed commissions, discussed below, and its FCPA compliance policies and
procedures.

November 18, 2000 Letter to Secretary of Defense

9. . On November 18, 2000, BAES made false statements in correspondence to the then-
Secretary of Defense, a copy of which is included as Exhibit A,

10. BAES’s statements to the Secretaty of Defens‘e in the November 18, 2000 letter
regarding BAES’s anti-corruption cotapliance measures were also transmitted directly and
indirectly to the U.8, Department of Justice.

[1. Inor about November 2000, BAES did not have and was not comimitted to the
practices and standards represented to the U.8. government and referred to in paragraph 9
above and Exhibit A.

Additional False Statements fo the Defense Department

12.  On May 28, 2002, BAES made stafements in correspondence to the then-U.S. Under -
Secretaty of Defense that BAES had complied with the spirit and the letter of the

statements made in BAES’s November 18, 2000 letter,
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13. Contrary to its previous assertions, in May 2002, BAES still had not created and was ‘
not intending to créate sufficient mechanisms for its non-U.S, business to ensure

- compliance with the FCPA and laws implementing the OECD Convention.
14, Although BAES introduced enhanced compliance pq]icies and procedures in 2001,
such poEiciés and procedures were not of themselves sufficient to satisfy all the statements
made to the Defense Déparlmenl. BAES therefore failed to honor certain of its
andertakings made in the November 18, 2000 letter within the agreed periods and such
undertakings remained unfulfilled at the time of the May 28, 5002 correspondence.,
15.  H, in May 2002, BAES had cdmnmnicated its actual and intended FCPA compliance
policies and procedures, the Defense Department and the Departinent of Justice cou]ci
have commissioned further hwestigations.and could have imposed appropriate remedies to
satisfy their concerns. -
16. BAES’s false statements and failure to honor certain of its undertakings impaired |
and impeded the activities and lawful functions of the Defense Department. |

False Statements fo the U.S. Department of State

17. The U.S. Department of State (the “Stat.e, Department”) is part of the Executive
Branch of the UJ.S. government and is the lead U.S. foreign affairs agency that advances
U.s. objéctives and interests in the world in developing and implementing the President's
foreign policy.

Arms Export Control Act Statutory Backeronnd

18. The President has delegated authority to the State Department to review and grant
export licenses for the transfer or retransfer of controlled U.S, technology: identiﬁed on the
United States Munitions List ("UUSML”). The export of USMI. defense materials is
governed by the ALCA and the ITAR. While 22 U.5.C. § 2778(g)(3) provides that the

President has the power to approve an export license, the President, through Executive

3
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Order 11958 and other regulations, including 22 C.FR. § 120,i, has delegated the power
to the State Department. Within the State Dépﬁtn1ent the Directorate of Detense Trade
Controls (*“DDTC”) reviews the suitability of applications and can grant or reject the
license application.

19,  As part of the application process for an export license, pursuant to 22 C.ER. §
130.9, each applicant is required fo inform DDTC whether the applicant or its vendors
have paid, or offered ot agreed to pay fees or commissions in an aggregate amount of
$100,000 or more for the solicitation or promotion or otherwise to secure the conclusion
of a sale of defense articles. Additionally, all applicants and vendors have an ongoing
obligation to correct any false statements or omissions on previous arms export license
applications.

20, bDTC is also required to conduct a review pursuant to Section 38(g)(3) of the
AECA (22 U.S.C. § 2778(g)(3)) to determine if the applicany is prohibited from receiving
an export license, Thé reasons to prohibit an entity from receiving an export license for
USML components include if there is reasonable cause to believe that the requesting entity
has violated particullar statutes, including the FCPA or the AECA. |

False Statements by BAES in Arms Export License Applications

21. Beginning in 1993, BAES knowingly and willfully failed to identify commissions
paiﬂ to third parties for assistance in the solicitation or promotion or otherwise to secure
the conclusion of the 'sale of defense articles, in viplation of its legal obligations under the
AECA to disclose these commissions to the DDTC. BAES made {(or caused to be madej
these false, inaccurate or incomplete statements to the State Department both directly and
indirectly through third parties. BAES failed to identify the commission payments in

order to keep the fact and scope of its external advisors from public disclosure.
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22, With respect to the lease of Gripen fighter jets to the Czech Republic and Hungary,
discussed mote fully below, and sales of other defense materials to other conntries, BAES
caused the filing, by the applicant, of false applications for export licenses of USML
defense materials and the making of false statements to DDTC by failing to inform the
applicant or DDTC of commissions paid as aforesaid.
23, Ifthe State Department knew of the payments and undisclosed commissions, they
coutld have considered that in deciding whether the export liccnées should have been
granted and the lease of the Gripen fighter jefs to the Czech Republic and Hungary and
sales of other defense articles might not have proceeded.
24. BAES’s false, inaccurate and incomplete statements impaired and impeded the
activities and lawful functions of the State Department.

BAES’s Acts Demonstrating the Falsity, Inaccuracy and Incompleteness of BALS’s

Statements to the U.S. Government and BAES’s Failure to Honor Undertakings to
the 1.8, Governmenit

25. Both before and after BAES made the foregoing representations and undcrtakinés,
BAES agreed to make payments to third parties that were not subject to the degree of
scrutiny and review required by the FCPA. Despite BAES’s foregoing representations and
undertakings, its systems of internal controls did not comply with the requirements of the

. FCPA.

BAES’s Structure of Shell Companies and Infermediaries

26. After May and November 2001, BAES regularly re?tained what it referred to as
“marketing advisors” to assist in securing sales of defense articles. In that connection,
BAES made substantial payments which were not subjected to the type of internal scrutiny
and review that BAES had represented théy were or would be subjected to in the

foregoing statements made to the U.8. government,
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27. BAES took steps to conceal its-relationships with certain such advisors and its
undisclosed payments to them. For example, BAES contracted with and paid certain of its
advisors through various offshore shell entities beneficially owned by BAES. BAES also
encouraged certain of its advisors to establish their fswn offshore shell entitics to receive
payments while disguising the origins and recipients of such payments. In connection
with certain sales of defonse articles, BAES retained and paid the same marketing advisor
both using the offshore structure and without using the offshore structure,

28,  Although instructions were given within BAES during 2001 to discontinue the use of
offshore structures in connection with marketing advisors, such instructions were not of
themselves sufficient to satisfy the foregoing representations and undertakings made to the
U.S. government. |

29. After May and November 2001, BAES made payments to cerfain advisors through
offshore shell companies even though in certain situations there was a high probability
that part of the payments would be used in order to ensure that BAES was favored in the
foreign government decisions regarding the sales of defense articles. BAES made these
payments, ostensibly for advice, through several different routes and, consequently, they
were not subjected to the type of internal scrutiny and review that BAES had represented
that they would be subject to in the foregoing statements made to the U.S. government.
BAES established one entity in the British Virgin Islands (the “Offshore Entity”) to
conceal BAES’s marketing advisor refationships, including who the agent was and how
much if was paid; to create obstacles for investigating authorities to penetrate the
arrangements; to circumvent laws in countries that did not allow agency relationships; and
to assist advisors in avoiding tax liability for payments from BAES.

30.  After May and November 2001, BAES maintained inadequate information related to

who its advisors were and what work the advisors were doing to advance the business
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interests of BAES, and at times avoided communicating with its advisors in writing.
BAES also at times obfuscated and failed to record the key reasons for the suitability of an
advisor or to document any work performed by the advisor. Often, the contracts with
advisors and other relevant materials were maintained by secretive legal trusts in offshore

- locations. BAES's conduct thus served to concéal the existence of certain of its payments
to and through its advisors.
31, Aﬂer May and November 2001 in most cases, BAES did not takfe adequate steps to
ensure that its marketing advisors’ and agents” conduct complied with the standards of the ~
FCPA. FCPA due diligence and compliance were significantly neglected by BAES. In
many instances, BAES possessed no adequate evidence that its advisors performed
legitimate activities to justify the receipt of substantial payments. In other cases, the
material that was purportedly produced by the advisors was not useful to BAES, but
inétead was designed to give the appearance that legitiniate services were being provided
for the signif‘lcant suns paid.
32. After May and Novcmbgr 2001, BAES made payments of over £135,000,000 and
over $14,000,000 to ccrfain of its marketing advisors and agents through the Offshore
Entity. BAES did not subject these payments to the type of internal scrutiny and review
that BAES had represented they were or would be subjected to in the foregoing statements

made to the U.S. government,

Undisclosed Payments Associated With the Lease of Gripen Fighters to the Czech
Republic and Hungary

33, Beginnin.g in the late 19905, BAES provided marketing services in connection with
the lease by the government of Sweden of fighter afrcraft to thé Czech Republic and
Hungary.

34. BAES made paymen;:s of more than £19,000,000 to entities associated with an

individual, “Person A,” at least some of which were in connection with the solicitation,
9
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promotion or otherwise to secure the conclusion of the leases of Gripen fighter jets as
aforementioned. BAES made these payments even though there was a high probability
that part of the payments would be used in the tender process to favor BAES, BAES
made these payments, ostensibly for advice, through several different routes and,
consequently, they were not subjected to the type of internal scrutiny énd toview that
BAES had represented that they would be subject ‘tc.) in the foregoing statements made to
the U.S. government,

Czech Republic - Gripen Fighter Jets

35. InMay 1999, the government of the Czech Republic contacted the governments of
the U.S., U.K., France and Sweden in relation to hids by major defense contractors to
supply the Czech Republic with fighter aircraft. AOn May 25,2001, U.S. and various
European defense contractors withdrew from the tender process based on concerns about
the integrity of the process. On May 31, 2001, the Czech Ministry of Defense accepted
the tender offer from the government of Sweden for the sale of Gripen fighters
manufactured by a Swedish company. Hofvever, continued concerns about the integrity of
the process contributed to the failed passage through the Czech Republic legislature of the
finance bill which was funding the purchase. After the collapse of the purchase deal, the
Czech government invited tenders to lease fighter aircraft. Eventually, the Czech
government decided to lease 14 Gripen ﬁghterjets from the govefnment of Sweden.

36. The relevant portions of'the payments to entities associated with Person A were not
publicly disclosed as related to the lease of the Gripen fighter jets to the Czech Republic.
Farther, BAES did not subject the payments lo entities associated with Person A to the
type of internal scrutiny and review that BAES had represented they were or would be

subjected to in the foregoing statcments made to the U.S. government.

10
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37. The Gripen fighter jets that were leased to the Czech Republic contained 1.5,
controlled defense matetials, for which the lessor (the government of Sweden) was
required under U1.S. Taw to apply for and oblain an arms export licensé from the U.S,
Department of State. The payments fo entities associated with Person A were not
disclosed in the appliéations made for these licenses because BAES did not inform the
applicant of the existence of the payments.

Hungary - Gripen Fighter Jets

38. In 1999, the Hungarian Cabinet published a tender to purchase used fighter aircraft.
In June 2001, the Hungarian government announced that a U.S, defense contractor had
won the tender, A few days Iatét', the Hungarian government reversed the decision and
chose instead to lease Gripen ﬂg'hter jets from the Swedish government. On February 3,
2003, Hungary agreed to lease 14 Griﬁen fighter jets from the Swedish government.
39, The relevant poniohs of' the payments to entities associated with Person A were not
publicly disclosed as related to t};e lease of the Gripen fighter jets to Hungary. Furthet,
BAES did not subject the payxﬁents to entities associated with Person A to the type of
_internal scrutiny and review that BAES had represented they were or would be subjected
to in the foregoing statements made to the U.S, government,
40, The Gripen fighter jets leased to Flungary contained U.S. controlled defense
materials, for which the lessor (the government of Sweden) was required under U.S. law
to apply for and obtain an arms export license from the U.S. Department of State. The
payments to entities associated with Person A were not disclosed in the applications made

for these licenses becanse BAES did not inform the applicant of the existence of the

payments.

11




Case 2:08-cr-00059-GW Document 336-1 Filed 03/25/10 Page 12 of 17

Undisclosed Payments Associated with the Sale of Tornado Aircraft and Other

Defense Materials to the Kingdom of Saudi Arabia
41. Beginning in the mid-1980s, BAES began serving as the prime confractor to the

U.K. govermment followin g the conclusion of a Porimal Understanding between the UK.
and the Kingdom of Saudi A‘rabia (“KSA”). Under the Formal Understanding and related
documents, BAES sold to the UK. government, which then sold to KSA, several Tornado
and Hawk aireraft, along with other military hardware, training and services, Using the
same contractual structure, further Tomado aircraft were sold to KSA in 1998, and
additional equipment, parts and services have continued to be sold fo KSA since then,
Collectively, these arrangements will be referred to herein as the “KSA Fighter Deals.”
42. Underlying the Fonlnal Understanding and related framework, the UK., KSA and
BAES had certain operational written agreemnents for specific component provisions of the
KSA Fighter Dzals. The written agreements under the Formal Understanding and related
framework, therefore, were divided into numerous Letters of Offer and Acceptance
(“LOAS") that were added and revised o{rer the years by the partics. The LOAs identified
the principal types of expenditures, work to be undertaken, services to be provided, prices
and terms and conditions.

43. At least one of the LOAs identified “supﬁort services” that BAES was obliged to
provide. In the discharge of what it regarded as its obligations under the relevant LOA,
BAE provided subsfan_tial benefits to one KSA public official, who was in a position of
influence regarding the KSA Fighter Deals (the “KSA Official”}, and to the KSA Official’s
associates, BAES provided these benefits through various payment mechanisms both in
the territorial jurisdiction of the U.S. and elsewhere. BAES did not subject these
payments and benefis to the type of internal scrutiny and review that BAES had

represented it would subject them to in the foregoing statements to the U.S. government.

12
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44. BAES provided support services to that KSA Official while in the territory of the

U.S. BAES provided certain of those support services through travel agents retained bj} a

BAES employee, whowas also a trustéd confidant of the KSA Official. These beneﬁts;

** which were provided in the U.S. and elsewhere, included the purchase of fravel and
accommodations, security services, real estate, automobiles and personal items.
45. BAES undertook no or no adequate review or verification of benetits provided to the
KSA Official, including the review or verification of over $5,000,000 of invoices

" submitted by the BAES employee from Mﬁy 2001 to early 2002, to determine whether

_ those invoiced expenses were costs which met the standards of review to which BAES

was committed by virtue of the foregoing statements made to the U.S. government.
BAES’s provfsiou of these benefits, an& its lack of diligence and review in connection
with such benefits, constituted a failure to comply with the foregoing representations made
to the Department of Defense.
46, BAES also use;d intermediaries and shell entities to conceal payments to certain
advisors who were assisting in the solicitation, promotion and otherwise endeavoring to
secure the conclusion or maintenance of the KSA Fighter Deals. |
47,  Afier May and November 2001, and until early 2002, in connection with the KSA
Fighter Deals, BAES agreed to transfer sums tofaling more than £10,000,000 and more
than $9,000,000 to a bank account in Switzerland controlled by an intetmediqry. BAES
was aware that there was a high probability that the intermediary would transfer part of
these payments to the KSA Official, BAES undertook no or no adequate review or
verification of the purpose of these payments, and therefore EAES failed o comply with

the foregoing represeﬂtaﬁons made to the Depariment of Defense.

13
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Gain fo BAES from False Statements to the U.S, Government

48. The gain o BAES from the various false statements to the U.S. government

exceaded $200,000,000.

All in violation of Title 18, United States Code, Section 371

PAUL E. PELLETIER

Acting Chief

MARK F, MENDELSOHN
Deputy Chief

Cmmnal Dwmmn, Fraud Section

By:

Nathamel B. Edmonds

Senior Litigation Counsel
1400 New York Avenue, N.W.
Washington, DC 20005

(202) 307-0629
nathanicl.edmonds@usdoj.gov

JOHN I. DION
Chief, Counterespionage Section
Nati ecprity Division

Patrick T, Murphy
Trial Attorney
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EXHIBIT A
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OECD (

DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS

GREECE: PHASE 2

REPORT ON THE APPLICATION OF THE CONVENTION ON
COMBATING BRIBERY OF FOREIGN PUBLIC OFFICIALS IN
INTERNATIONAL BUSINESS TRANSACTIONS
AND THE 1997 RECOMMENDATION ON COMBATING BRIBERY
IN INTERNATIONAL BUSINESS TRANSACTIONS

This report was approved and adopted by the Working Group on Bribery in
International Business Transactions on 26 April 2005,
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A. INTRODUCTION
1. The On-Site Visit
1. From 4 to 8 October 2004, a team from the OECD Working Group on Bribery in International

Business Transactions (Working Group)} visited Athens, Greece as part of the Phase 2 self- and mutual
evaluation of the implementation of the Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions (the Convention) and the 1997 Revised Recommendation (the Revised
Recommendation). The purpose of the visit was to examine Greece’s structures for enforcing the laws and
rules implementing these OECD instruments, and to assess their application in practice,

2, The Greek authorities were co-operative during the entire Phase 2 examination process. Prior to
the visit, Greece responded to the Phase 2 Questionnaire and a supplemental questionnaire. Greece also
provided relevant legislation and case law. The examination team analysed these materials and conducted
independent research to obtain additional points of view. During the visit, Greece provided the
examination team with sufficient access to government representatives and the meetings were well-
attended, particularly by the Greek private sector.' Following the visit, the Greek authorities continued to
provide additional information.,

3. The examination team expresses its appreciation of the hard work and professionalism of the
Greek authorities throughout the examination process.

2. General Observations
() Economic System
4, As of 2001, Greece had a populatlon of almost 11 million, with roughly 3.2 million in the Athens

Metropolitan Area and 1.0 million in Thessalomkl The country borders Albania, Bulgaria, Turkey and
the Former Yugoslav Republic of Macedonia,’

5. Greece’s mixed capitalist economy is the 19™ largest of the 30 OECD countries. Its per capita
gross domestic product (GDP) ranks 23 in the OECD and 36" in the world. Tourism accounts for 15% of
GDP, while the contribution of agriculture, forestry and fisheries to GDP is the largest in the European
Union (EU) in relative terms.* The Greek government reports that the informal economy is the largest in

! See the List of Participants in the Annex 1,

2 National Statistical Service of Greece, 2001 Census; OECD (2004), Terriforial Review of Athens, Greece,
OECD, Paris, p. 55; QECD (2002), Economic Surveys: Greece, OBCD, Paris, p. 7.

! U.8. Central Intelligence Agency (11 May 2004), The World Fact Book, U.S. Central Intelligence Agency,
Washington, D.C.

4 GDP measured on a purchasing power parity basis. OECD (2004), OECD in Figures, OECD, Paris, pp. 12-

13; OECD {(May 2004), OECD Main Economic Indicators, OECD, Paris; The World Bank (April 2004),
World Development Indicators Database, The World Bank; The Economist Intelligence Unit (2004},
Country Profile — Greece, The Economist Intelligence Unit, London, p. 34.
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Europe and accounts for 20-40% of the economic output of Athens.” Another report places the national
figure at 25-30%.°

6. In terms of trade, the Greek economy is focused mainly on the domestic market, thus leaving the
country with a sizeable trade deficit. Trade amounts to roughly a quarter of GDP, which is similar to the
EU average but lower than the average for smaller countries. From 1997 to 2002, exports fell by an annual
average of 1.5% while imports increased by an annual average of 2.0%.” Recent data point to a marked
decline in nominal exports to major OECD countries and the euro area. This was partly offset by a
continuation of buoyant exports to the Balkans, central Europe, the former Soviet Union and other non-
OECD countries.®

7. In 2002, Greece’s major exports included manufactured goods (20.55%), miscellaneous
manutactured articles (17.86%), food and live animals (16.88%), machinery and transport equipment
(13.25%), and chemicals and related products (9.78%). Major imports were machinery and transport
equipment (32.89%), manufactured goods (14.68%), mineral fuels, Iubricants and related materials
(13.88%), miscellaneous manufactured articles {(12.14%), and chemicals and related products (10.99%).°
In addition, Greece has the world’s largest beneficially-owned shipping fleet (approximately one in six of
all deadweight tonnes afloat).'

8. In terms of foreign direct investment (FDI), Greek companies have invested extensively in the
Balkans, Central Eastern Europe and the former Soviet Union in arcas including banking,
telecommunications, construction, food and retail'' Greece is also actively integrating its energy
infrastructure with that of the Balkan states and aims to become the major Balkan energy hub by 2010."

3 OECD (2004), Territorial Review of Athens, Greece, GECD, Paris, pp. 56 and 83,

¢ The Economist Intelligence Unit (2004), Country Proﬁle — Greece, The Economist Intellipence Unit,
London, pp. 37 and 42.

! QECD (2004), Territorial Review of Athens, Greece, OECD, Paris, p. 78; OECD (2002), Economic Survey
of Greece, OECD, Paris, p. 102; OECD (May 2004), OECD Main Economic Indicators, OECD, Patis,

§ In 2002 these countries accounted for 33.4% of the total value of exports (OECD (2002), Economic Survey

of Greece, Paris, p. 28; The Economist InteHigence Unit (2004), Country Profile — Greece, The Economist
Intelligence Unit, London, p. 55). In 2002, Greece’s major export partners in commodities were (USD):
(1) Germany (1,123 bn), (2) Italy (914 m), (3) United Kingdom (670 m), (4} Bulgaria (577 m), (5) United
States (570 m), (6) Cyprus (511 m), (7) France (384 m), (8) Turkey (362 m), (9} Former Yugoslav
Republic of Macedonia (341 m), (10) Albania (335 m). Its major import partners in commeodities were
(USD billion): (1} Germany (3.962), (2) Italy (3.739), (3} Russian Federation (2.386), (4) South Korea
(1.938), (5) France (1.848), (6) Netherlands (1.813), (7) United States (1.529), (8) Belgium (1.416), (%)
United Kingdom (1.323), (10) Spain (1.253) (OECD Database).

’ OECD Database.

10 The Economist Intelligence Unit (2004), Country Profile — Greece, The Economist Intelligence Unit,
London, p. 25.

1 Kamaras, A. (2001}, 4 Capitalist Diaspora: The Greeks in the Balkans, Hellenic Observatory (London),

pp. 41-42; The Economist {10 October 2002), “Good Neighbours”, The Economist, London.

12 Energy Information Administration (4 August 2003}, Country Analysis Briefs - Greece, U.S. Department
of Energy, www.eia.doe.gov. Top sources of inward FDI in 2001 were (USD million): (1) Portugal
(951.5); {2) Netherlands (300.3); (3) United Kingdom (224.2); (4) Belgium-Luxembourg {112.7); (5)
Denmark (84.5), Top destinations of outward FDI in 2001 were (USD million): (1) United States (195.4);
(2) United Kingdom (136); {3) Germany (56.4); (4) Bulgaria (38.1); {5) Hong Kong, China (15.9) (OECD
Database; last update 9 April 2002).
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G. Small and medium-sized enterprises (SMEs) play a significant role in the Greek economy,
constituting almost 99% of Greck businesses. Greek SMEs produce 19% of exports and contribute up to
12% of GDP. Based on a 1998 census, 96.3% out of 509 000 enterprises had fewer than nine employees.
Greek SMEs comprise both traditional and modern enterprises and are characterised by very different
structural and operational patterns.” In addition to approximately 20 large enterprises, there are 3 500
SMEs active in the Balkans. Seventy-five percent of these firms operate in northern Greece.™

(b Political and Legal System

10. Greece is a parliamentary republic. The legislative branch consists of a 300-seat unicameral
Parliament (Vouli fon Ellinon) whose members are elected by direct popular vote to four-year terms. The
Parliament has exclusive jurisdiction to enact criminal laws. The chief of state is a President who is
elected to a five-year term by Parliament. The executive branch of government is led by an elected Prime
Minister. The Council of Ministers (cabinet) is appointed by the President on the recommendation of the

. .. 1
Prime Minister."”

11. Greece’s judiciary is divided into courts of first instance, courts of appeal or higher courts and the
Areios Paghos, the supreme criminal court. The President appoints judges for life after consultation with a
Jjudicial council. Courts may refuse to apply statutes on grounds of unconstitutionality. Lower courts are
not obliged to follow the Areios Paghos, though such decisions may be reversed on appeal. The Areios
Paghos generally follows its own precedents. The works of legal scholars are not sources of law but can
be very influential.'®

12. Prosecutions are conducted by the Public Prosecutors Office, which is divided by geographic
region and level of court. Prosecutors are bound by the principle of mandatory prosecution, /.e. they must
commence proceedings upon receiving information of a crime; they have no discretion to not proceed.

(c) Implementation of the Convention and the Revised Recommendation

13. Greece implemented the Convention by enacting Law 2656/1998 (see Annex 2). After the Phase
1 review in July 1999, Greece amended several aspects of the Law on the recommendation of the Working
Group, The revised Law refers to the definition of “foreign public officials” in the Convention and
expressty permits confiscation of the proceeds of foreign bribery. It also expands administrative liability to
all legal persons (not only enterprises) (Article 9, Law 3090/2002).

14. Both the previous and the present, recently-elected governments have undertaken several
initiatives to combat corruption. In 1999, Greece began to require certain public officials and their families
to declare their assets annually. In 2003, the programme was expanded to additional officials. According
to the Greek authorities, corruption was a major issue in the March 2004 elections. Since being elected,

13 OECD (2004), Territorial Review of Athens, Greece, OECD, Paris, p. 92.

4 Gilson, G. (12 April 2002), “Cash to Enhance Peace”, Athens News, Athens,

s U.S. Central Intetligence Agency (11 May 2004), The World Fact Book, 1.8, Central Intefligence Agency,
Washington, D.C,

16 Spinellis, D. and Spinellis, C.I. (1999), Criminal Justice Systems in Europe and Novth America — Greece,

Heuni, Helsinki, pp. 30-31; Christodoulou D. Ph., “Introduction to the Greek Legal System”, Guide o
Doing Business in Greece, American Hellenic Institute, Washington, D.C.; Dagtoglou, P.D. (1993},
“Constitutional and Administrative Law”, Infroduction to Greek Law, Kluwer and Sakkoulas, Deventer,
pp. 21-52; U.S, Central Intelligence Agency (11 May 2004), The World Fact Book, U.S. Central
Intelligence Agency, Washington, D.C,
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the present government has appointed a commission to review all non-criminal legislation that might
facilitate corruption. The Ministry of Interior, Public Administration and Decentralisation has announced
several initiatives to improve the government’s transparency and accessibility. Parliament is considering a
bill to ban persons with interests in media companies from competing for public contracts. It should be
noted, however, that almost all of these efforts focus on domestic and not foreign corruption,

(d) Cases Invelving the Bribery of Foreign Public Officials

15. Greece has had no prosecutions of foreign bribery.
3. Outline of the Report
16. The report is structured as follows. Part B examines Greece’s efforts to prevent, detect and raise

awareness of foreign bribery. Part C-E look at the investigation, prosecution and sanctioning of foreign
bribery. Part F sets out the recommendations of the Working Group and issues that require follow-up.

B. PREVENTION, DETECTION AND AWARENESS-RAISING

17. In general, Greece has made commendable efforts to raise awareness and to train its officials to
fight domestic corruption. Until very recently, however, little has been done concerning foreign bribery
and the Convention. Officials at the on-site visit frankly admitted that there were few people who were
aware of the Convention in the first few years after its ratification, though they are hopeful that the
situation will improve.

18, This low level of awareness of foreign bribery may largely be due to the policy of the Greek
government (as described by one official} to give domestic bribery greater priority over foreign bribery.
Representatives of civil society also expressed concerns over the enforcement and investigation of foreign
bribery. One NGO and a journalist described & lack of “political will” in investigating and prosecuting
bribery. Several participants believed that enforcement is ineffective because of insufficient training for
law enforcement agencies and the absence of a government policy against corruption.

1. Awareness-Raising Initiatives within the Public Sector (Excluding Law Enforcement and
Tax Agencies)
19. At the time of the on-site visit, apart from law enforcement agencies and diplomatic officials, the

Greek government appeared to have made few efforts to raise awareness of the Convention within the
public sector. Several Greek government bodies (such as the Ministries of Finance and Economy (MOFE),
Justice, and the Interior, Public Administration and Decentralisation, and the Hellenic Capital Markets
Commission, Greece’s securities market regulator) deal with foreign companies or Greek companies which
operate internationally. Yet, the government had not trained or raised awareness of the Convention
amongst the staff of these bodies. The MOFE stated that it had recently conducted meetings on the
Convention because of the impending Phase 2 on-site visit, It discovered that many people in the MOFE
(apart from members of the Body for the Prosecution of Economic Crime (SDOE), which is the body
designated to investigate foreign bribery under Law 2656/1998) did not know about the Convention, and
“some had reservations about the Convention” when they were told about it. It was also unclear whether
agencies which provide officially supported export credit (the Export Credit Insurance Organisation) and
official development assistance (Hellenic Aid) had undertaken awareness-raising activities for their staff
(see Sections E.3{(a) and (b)).
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Commentary

The lead examiners recommend that Greece make more efforts to raise the awareness of the
Convention and Law 2656/1998 in the public sector, particularly in the Ministries of Finance
and Economy, Justice, and the Interior, Public Administration and Decentralisation, the
Hellenic Capital Markets Commission, the Export Credit Insurance Organisation and Hellenic
Ald.

2. Government Initiatives to Raise Awareness within the Private Sector

(a} Generally

20. As in the public sector, at the time of the on-sife visit, litfle had been done to raise the awareness
of the Convention and Law 2656/1998 amongst the Greek business community, academics and relevant
professionals. The Ministry of Justice and the Ministry of Finance and Economy (MOFE) had not engaged
in such activities. These Ministries had not issued brochures or circulars to publicise the Convention or
Law 2656/1998, nor had they referred to these instruments on their web-sites. The MOFE promoted the
OECD Guidelines for Multinational Enterprises only until 2002 when it ran into “administrative
difficulties”. The web-site of the Hellenic Cenfre for Exports, however, continues to refer to the
Guidelines, the Convendion and the Revised Recomimendation.

21. Greece reported, however, that there have been various activities after the on-site visit fo raise the
awareness of foreign bribery and the Convention. The Ministry of Justice has created a new web-page
dedicated to anti-corruption legislation, including the implementation of the Convention and other
international instruments to which Greece is or will soon be a party.'” The web-sites of several other
ministries and authorities now refer to corruption issues and the Convention'® or link to other web-sites that
do so. These developments are encouraging.

(b) Officially Supported Export Credits

22 Export credit agencies deal with companies that participate in the international market and thus
could play an important role in raising awareness of the Convention and in discovering foreign bribery
cases. In Greece, officially supported export credits are administered by the Export Credit Insurance
Organisation (ECIO), a “legal entity of private law” supervised by the Ministry of Economy and Finance.
Most otl‘gthe services of the ECIO are provided to small firms which form the majority of exporters in
Greece.

23. The ECIO has made some efforts to communicate the Convention to its clients. According to a
recent OECD survey,” Greece informs alt applicants requesting officially supported export credit about the

1 Greece has ratified the 1999 Council of Europe Civil Law Convention on Corruption. It is in the process
of ratifying the 1999 Council of Europe Criminal Law Convention on Corruption and the 2003 UN

Convention on Corruption.

8 These include the web-sites of the Ministry of Foreign Affairs, the Ministry of Finance and Economy, and
the Body for the Prosecution of Economic Crime (SDOE).

5 OECD Working Party on Export Credits and Credit Guarantees (2004), Officially-Supported Export
Credits and Small Exporters, OECD, Paris,

n OECD Working Party on Export Credits and Credit Guarantees (2004), Responses to the 2002 Survey on

Measures Taken to Combat Bribery in Officially Supported Export Credits - As of 12 October 2004,
OECD, Paris, TD/ECG{2004)15.
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legal consequences of foreign bribery in the application form and the general conditions of cover.”!
Applicants are asked to undertake in the application that they have not and will not engage in bribery in the
export transaction.? The ECIO may also deny support if an applicant engages in bribery (sce Section
E.3(a)). In 2001, the ECIO sent circulars to clients and potential clients advising them of these provisions.
The ECIO does not mention these provisions or the Convention on its web-site, although it indicated that it
intends to do so.

fc) Official Development Assistance

24, Agencies that dispense official development assistance {ODA) also deal with companies that
participate in the international market. Greece is not a major provider of ODA by international standards,
but its role is increasing, particularly in the Balkans.”

25. The International Development Co-operation Department within the Ministry of Foreign Affairs
(commonly known as Hellenic Aid) is responsible for administering ODA in Greece. Apart from
including an anti-bribery clause in ifs contracts, it is unclear what efforts, if any, Hellenic Aid has made to
raise awareness of the Convention amongst the companies with which it deals. The web-site of Hellenic
Aid describes the conditions for granting aid, but it does not refer to the Convention or the anti-bribery
provisions in its contracts.

26. Following the on-site visit, Greece stated that Hellenic Aid was reviewing all of its procedures
while participating actively in the general world-wide debate on the accountability of ODA.

{d) Hellenic Capital Markets Commission

27. The Helenic Capital Markets Commission {HCMC) is the securities market regulator in Greece,
It does not appear the HCMC has directly promoted the Convention to the Greek private sector. According
to the Greek authorities, the HCMC had undertaken “an extensive consultation with the industry in view of
the Convention. Early on it adopted rules on the prevention and legalisation of revenue from illicit

o The application form and general cover state:

ECIOYs cover is invalidated, If due to bribery the export or credit contract is void under the applicable
law, and the regulations of international trade, it is legitimate to withdraw cover for this transaction, If
an indemnity is already paid, this swn must be paid back to ECIO according to the civil laws about
undue enrichment. Further access to any of ECIO’s coverage is denied.

2 The undertaking reads:

We hereby declare that; “Neither we, nor anyone acting on our behalf, have been engaged or will
engage in Bribery in the export transaction.” Morcover, we are aware that in case where we, or anyone
acting on our behalf, have been engaged or will engage in Bribery in the export transaction, ECIO’s
cover is invalidated, Claims are not indemnified and/or recourse is sought and Other (e.g. denial of
access to official support). If an indemnification has been already paid this sum must be paid back to
ECIO.

A In 2002, Greece provided USD 276 million in ODA (0.21% of Gross National Income), ranking 20" out of
22 members of the OECD Development Assistance Committee (DAC). The bilateral share of ODA was
USD 107.64 million (DAC, OECD (2003)). In 2002, Greece established the Plan for the Economic
Reconstruction of the Balkans (GPERB), a five-year, EUR 550 million development aid programme
directed at mainly Balkan countries (namely Bulgaria, Aibania, Bosnia and Herzegovina, Macedonia, and
Serbia and Montenegro) for infrastructure, social and business projects. Approximately 80% of the funds
are given directly to recipient states, while the remaining are available to private investors. Proposals for
private investment must be approved by the Ministry of Economy and Finance (weh-site of the Ministry of
Foreign Affairs, www.mfa.gr).

10
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activities in decision 108 of 27 May 1997 and has regularly conducted seminars on the consequences for
the regulated industry of these rules” (Response to Phase 2 Questionnaire, p. 8). This decision, however,
dealt with money laundering, not foreign bribery and was made before Greece had ratified the Convention.
At the on-site visit, the HCMC undertook fo raise awareness of the Convention. Following the visit, the
HCMC stated that it planned to refer to the Convention and the Revised Recommendation on its web-site.

28. The HCMC has developed a Code of Conduct for Companies Listed in the Athens Stock
Exchange and Connected Persons, which applies to all listed companies. The Code deals primarily with
corporate governance issues and does not touch upon foreign bribery.

Commentary

The lead examiners recommend that Greece take a proactive role in raising the awareness of
the Convention and Law 2656/1998 within the private sector. In particular, they recommend
that the Ministries of Justice, and Finance and Economy further increase the publicity of these
instruments by circulating literature to relevant business organisations, enterprises and
professionals, The lead examiners also recommend that the ECIO, Hellenic Aid and the
HCMC make greater efforts to promote the Convention, Law 2656/1998 and the consequences
of engaging in bribery to their clients and prospective clients.”

3. Awareness-Raising Initiatives by the Private Sector

29, Based on the level of participation in the on-site visit, the Greek business comumunity appeared
genuinely interested in the Convention and the issue of foreign bribery. The lead examiners met numerous
representatives of Greek companies and business associations from sectors such as banking, energy,
construction, telecommunication, food and shipping. Unfortunately, this interest has not necessarily been
translated to awareness of the Convention, which is generally low in the Greek private sector.

{a) Business and Labour Organisations

30. Business organisations which specialise in trade and international investment can be instrumental
in raising awareness of the Convention. Unfortunately, none of these organisations in Greece, such as the
Hellenic Foreign Trade Board, received information on the Convention from the Greek government or
provided training to their members. The Inter-Balkan and Black Sea Business Centre stated that it would
provide such training if asked to do so. The Exporter Association of Northern Greece was aware of Law
2656/1998, but did not relay the information to its members. The Panhellenic Exporters Association did
not believe that there were any reasons to disseminate information about the Convention to its members.

31. The situation is the same for other general business organisations and chambers of commerce,
The Hellenic Banking Association has provided seminars on money laundering, but not foreign bribery.
The Federation of the Greek Industries (SEV) may be the only exception, partly because it was involved in
the preparation of the Convention through the Business and Industry Advisory Committee to the OECD
(BIAC). It indicated that it has provided training to its members on both the Convention and the OECD
Principles of Corporate Governance.

H This Commentary should not be interpreted as a suggestion that the policies of the ECIO and Hellenic Aid
do not meet the standards set out in the following instruments: Working Party on Export Credits and Credit
Guarantees (20 February 2003}, Action Statement on Bribery and Officially Supported Expart Credits,
OECD, Paris, TD/ECG(2000)15; and Development Assistance Committee (7 May 1996), Anti-Corruption
Proposals For Bilateral Aid Procurement, OECD, Paris, DCD/DAC(96)1 1/FINAL.

11
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32. The lead examiners are of the impression that Greek business organisations have done little to
promote the Convention because they do not see foreign bribery as a pressing concern, even though many
Greek businesses are active in sensitive economies and sectors. The SEV and the Federation of Industries
of Northern Greece stated that their members have not reported being solicited by foreign public officials,
although they have not sought information from their members on the topic. Another participant at the
meeting stated that the quality of the public administrations in the Balkans has improved since 1995, The
average citizen in those countries may still experience corruption, but these are only “minor offences”.
The representative added that there have been reports in the media of “bigger cases™ but there have been no
specific complaints,

33. It is of interest to note that the view of Greek civil society on the likelihood of Greek companies
to commit foreign bribery is in contradistinction to that of the private sector. One NGO stated that it is
difficult for small companies to resist bribery in countries where the legal environment is weak and the
public administration is prone to corruption and malpractice (such as in the Balkans).

34. The trade unions at the on-site visit stated that they have not undertaken any initiatives to raise
awareness of the Convention amongst their members.

35, Following the on-site visit, Greece stated that the SEV, the Export Organisation of Northern
Greece and the Athens Chamber of Commerce were organising further conferences, lectures and open
debates on these subjects. These organisations also planned to disseminate Greek translations of the
Convention and the Revised Recommendation electronically and through leaflets.

b Major Greek Enterprises

36. The situation with Greek enferprises is similar, None of the companies at the on-site visit
received any information from the government regarding the Convention or Law 2656/1998. Some only
became aware recently, Others became aware earlier because they are listed on stock exchanges in other
jurisdictions which are parties to the Convention, and were required by these jurisdictions to implement
anti-foreign bribery measures. Some companies became aware through their legal departments when the
Convention was ratified, but it is not clear whether they disseminated the information from the legal
departments to ofher employees. None of the companies set up training seminars or provided literature to
explain the Convention and the implementing legislation,

37. All major Greek companies are required to have codes of conduct and policies on business
integrity (Law 3016/2002). Companies which participated at the on-site visit stated that they periodically
disseminate their codes and policies fo staff through presentations and workshops. Unfortunately, the
codes of only two companies discuss bribery (but not specifically foreign bribery). The code of a maritime
company requires its employees to act “sthically and honestly”, but does not refer to bribery.

38. Although the companies who attended the on-site visit are all active internationally, including in
sensitive markets such as the Balkans, all of the companies categorically state that their employees have
never been asked to pay a bribe by a foreign public official. One bank acknowledged that there is small-
scale corruption in the Balkans (and gave the example of paying a bribe to avoid a speeding ticket), but
believes that corruption does not exist in major transactions. Another bank stated that it had encountered
fraud committed by its employees in which the bank suspected, but could not prove, that funds may have
been diverted for a bribe, One shipping company denied having been solicited, but stated that other
smaller companies in the industry often are. )
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(c) Small and Medinm-Sized Enterprises

39. The level of awareness among small and medium-sized enterprises (SMEs) is particularly
important because a significant number of Greek SMEs operate internationally. Because of their limited
resources, it is often difficult for SMEs to obtain relevant information and legal advice. Greek SMEs and
organisations which represent SMEs have not received information on the Convention from the
government, nor have they received or provided relevant training. None of them were aware of companies
being solicited by foreign public officials, even though many Greek SMEs operate in sensitive economies.
The Association of Business Consultants for Small and Medium Enterprises in Greece was not aware of
the Convention before the on-site visit.

(d) Accounting and Legal Professionals

40. Similarly, the Institute of Certified Public Auditors (SOEL) and the Accounting and Auditing
Oversight Board (ELTE)} have not engaged in activities to raise awareness amongst their members. The
ELTE believed that this was the responsibility of the SOEL. Meanwhile, the SOEL did not believe that
these activities were worthwhile since it doubted the effectiveness of accounting and auditing as a means
of preventing and detecting foreign bribery. According to the representative of the SOEL, foreign bribery
occurs at extremely high levels in a corporation, such as when a company receives state aid, and hence
usually will not be detected by internal or even external auditing.

41. Following the on-site visit, Greece stated that the ELTE was planning to send two circulars to all
Greek auditing firms. Cne circular will contain the complete text of Law 2656/1998 and describe how the
relevant provisions have been implemented. The second circular will draw the attention of all Greek
auditing firms to the relationship between the Convention and the recently introduced Greek Auditing
Standards (Government Gazette B 1589, 22 October 2004).

42, The level of awareness within the legal profession also appears to be low. The Athens Bar
Association stated that the Convention had been discussed. It held a meeting on the subject on 15
November 2004. According to the Association of Greek Criminal Lawyers, academic interest in foreign
bribery has been guite low because of a lack of cases. It also indicated that it had planned a meeting in
COctober 2004 to discuss foreign bribery, but it is not clear whether the meeting was eventually held.
Beyond the criminal bar, there appeared to have been little, if any, awareness-raising activities.

{e) Conclusion

43, The interest of the private sector in the issue of foreign bribery is encouraging. There remain
concerns, however, over the low level of awareness of the Convention and Law 2656/1998. Efforts fo
disseminate information on these instruments have not been adequate. The situation is particularly
disconcerting since many Greek businesses operate in sensitive markets and sectors. The absence of
reports by employees that they have been solicited by foreign public officials provides only false comfort,
considering so fow employees are aware of the Convention. In short, the private sector, with the assistance
and encouragement of the Greek government, needs to be much more proactive in raising awareness of the
Convention and Law 2656/1998. The efforts that have been undertaken since the on-gite visit are
encouraging but not sufficient,

Commentary

The lead examiners recommend that Greece be more proactive in raising awareness of the
Convention and Law 2656/1998 in the private sector. Specifically, they recommend that
Greece make further efforts to (1) directly publicise these instruments to the public,
particulurly the business and relevant professional communities, and (2) collaborate with and
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assist business, labour and professional organisations fo raise awareness, e.g. through
publicity campaigns and seminars.

4, Reporting by the Public Administration Generally

44, Greek public officials are obliged to report crimes of which they become aware “in the exercise
of their duties” (Article 37(2), Code of Penal Procedure). Breach of this provision is punishable by
imprisonment of up to two years, unless such act is punishable by another penal provision (Article 259,
Penal Code). Since 2003, Greek civil servants {excluding police personnel) have reported 34 cases of
domestic bribery to law enforcement authoritics. No cases of foreign bribery have been reported.

5. Foreign Representations

45. Greek diplomatic representations posted overseas may receive information on bribery of foreign
public officials by Greek companies abroad. The Ministry of Foreign Affairs (MOFA) states that it has not
received reports of foreign bribery committed by Greek companies. Nor has it received complaints of any
economic crime, including foreign bribery, from Greek companies which operate internationally, These
compaties also have not sought assistance from Greek embassies and diplomatic posts on such matters.

46, The MOFA stated that it had organised seminars to raise awareness of the Convention amongst
its overseas officials. At the on-site visit, the Ministry also stated that it had sent circulars on this subject
to its officials abroad. After the visit, however, an official from the Ministry of Justice stated that no
circulars had been sent. The MOFA added a reference to the Convention on its web-site following the on-

site visit,

47. Greek overseas embassy officials have a duty to report crimes. According to the MOFA, on
becoming aware of an offence committed by a Greek national or company, economic counsellors posted
abroad will make a cursory determination of whether the case is frivolous. If it is not, the counsellor must
report the case to the local government and menitor the progress of the case. As with all public officials,
they are also required to report the case to Greek law enforcement authorities. The MOFA, however, has
not created specific guidance for its officials to report complaints of foreign bribery.

Commentary

The lead examiners recommend that the Ministry of Foreign Affairs undertake further efforts
fo raise awareness of the Ceonvention amongst its overseas diplomatic staff. They also
recommend that the Ministry issue guidance to foreign representations, including embassy
personnel, concerning the steps that should be taken where non-fiivolous allegations arise that
a Greek company or individual has bribed or taken steps to bribe a foreign public official,
including the reporfing of such allegations to the competent authorities in Greece,

6. Treatment of Bribe Payments by the Tax Authorities

48. The examination of tax information can also uncover foreign bribery. Furthermore, the Revised
Recommendation urges member countries to disallow tax deductions of bribes to foreign public offictals.”’

B See also OECD (1996), Recommendation of the Council on the Tax Deductibility of Bribes to Foreign
Public Qfficials, C(96)27/FINAL, OECD, Paris.
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() Non-Deductibility of Bribes

49, The Greek authorities stated that bribe payments are not deductible in Greece, although there is
no legislative provision which expressly prohibits such deductions. As noted in the Phase 1 review {at p.
16), Article 31 of Law 2238/1994 “states as a general principle that any expenditure not directly related to
the business of the enterprise is non-deductible.” As well, the Law lists in detail deductible items. Bribes
are not deductible because they are not on the list.

50. After the on-gite visit on 14 January 2005, the Ministry of Finance and Economy issued an 81-
page exhaustive list of deductible items, The list was compiled based on judicial decisions and the practice
of tax authorities. The tax authorities are required to allow deduction of all items on the list. The list,
however, does not include bribes.

51. According to Greek officials, that bribe payments are not deductible in Grecce is amply
supported by case law, but the Greek authorities did not provide such case law to the lead examiners.”
The Greek authorities also confirmed that a conviction for bribery is not a precondition te non-deductibility
of a bribe.

52. Although bribe payments may not be deductible per se, there remain categories of deductible
expenses which could conceivably be used to hide bribe payments. According to Greek officials, these
include salaries, administrative expenses, travel expenses, royalties and know-how acquisition expenses,
Within each cafegory, any expense incurred “within the activities of an enterprise” is considered
“productive” and hence deductible.

Commentary

The lead examiners recognise that Greek law does not allow tax deduction of bribes.
Nevertheless, they believe that an express denial of deductibility in Greek tax law may
strengthen the mechanisms available for detecting and deterving bribery. Therefore, they
recommend that Greece consider introducing an express denial to its legislation.

)] Awareness and Training of Tax Officials

53. Awareness of foreign bribery amongst tax officials is particularly important in Greece since the
tax administration has hired over 1 200 new personnel over the last four years. Unfortunately, the present
level of awareness amongst tax officials appears uneven, For instance, one official at the on-site visit
mistakenty thought the Revised Recommendation concerned the declaration of bribes as income by Greek
public officials. '

54, The Greek tax authorities stated that seminars are offered to both new recruits and tax examiners
on a wide variety of subjects, including corruption. At the time of the on-site visit, it was not clear whether
these seminarg had dealt specifically with foreign bribery. Only a summary of the OECD Bribery
Awareness Handbook for Tax Examiners had been translated into Greek, and it was not known whether the
summary had been disseminated to all tax examiners and new recruits. There appeared to have been no
other training or guidelines on how to detect deduction of bribe payments.

% The Greek authorities provided a translation of Decision 1820/1994 of the Council of State. The case
stands for the general propasition that a deduction will not be allowed if an expenditure “is feigned, that it
was either not paid by the company, or that it was paid, though not for the productive purpose that is
recorded but for another, not productive purpose.” The case does not deal directly with deduction of bribe

payments.
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55. Since the on-site visit, Greece has added foreign bribery to the lectures and seminars which are
provided to all fiscal officials, including the officers of the SDOE, and customs and excise officials. The
Ministry of Finance and Economy intends to translate into Greek the full text of the OFECD Handbook and
specific instructions on how to detect bribe payments. The Ministry plans to disseminate this information
to all tax examiners, accountants, certified public auditors and any other relevant authority or body. It also
intends to include the Greek text of the Handbook on its ceniral web-site with links to the SDOE web-site.

56. Tax audits also do not contain a component specifically on the deduction of bribes. Greek
officials explained that deductions must be supported by written documentation (including receipts). Tax
examiners choose a random sample of filed tax returns for examination, but statistics on the percentage of
tax returns that were examined were not available. Based on the filed information, tax examiners cross-
check claims for deductions with an enterprise’s cash flow and other transaction documents. The primary
purpose of the inspection is to determine whether the expense is fictitious, Greek officials will seek the
assistance of foreign tax authorities to verify a deduction only when there is evidence that a foreign
company colluded with the taxpayer, What amounts to such evidence is not clear,

57. The lead examiners are concerned that mere verification of whether an expense exists may not be
sufficient to detect deductions of bribes, since such payments are not fictitious per se. Furthermore, the
requirement of evidence of collusion before seeking the assistance of foreign authorities appears high, If
an expense prima facie falls into a category of allowable deduction based on the supporting
documentation, a tax examiner may have little incentive to make further inquiries. To remedy the
situation, the Greek authorities could consider addressing foreign bribery (including methods of detecting
bribes) in its training seminars for tax officials and developing guidelines for tax examiners on how fo
detect bribe payments. Greece could also consider translating the entire OECD Bribery Awareness
Handbook for Tax Examiners into Greek and disseminating it to all tax examiners.

Comimentary

The lead examiners recommend that Greece increase its efforts to further raise the awareness
of foreign bribery amongst tax afficials,

(c) Reporting and Information Sharing

58. Tax officials are generally required to maintain confidentiality of information gathered in the
course of their duties. Hence, they cannot pass information or intelligence to other law enforcement
agencies absent a judicial order. The only exception is Article 37 of the Code of Penal Procedure, which
obliges all public offictals (including tax officials) to report knowledge of a erime to the public prosecutor.

59. Tax examiners can also gather information to further their investigations. Greek tax officials
stated that all natural and legal persons are obliged to forward any information or evidence upon request.
The Financial Inspector and the head of the competent tax authority may apply to a competent judicial
coungil to 1ift bank secrecy (Article 66{1)(b), Law 2238/1994).

60. Concerning the sharing of information with tax authorities in other jurisdictions, the Commentary
on Article 26 of the OECD Model Tax Convention was recently amended. Paragraph 12.3 of the
Commentary now permits contracting states “to allow the sharing of tax information by tax authorities with
other law enforcement agencies and judicial authorities on certain high priority matters (e.g. to combat
money laundering, corruption...)”, provided that “such information may be used for such other purposes
under the laws of both States and the competent authority of the supplying State authorises such use.”
Greece did not object to the amendments to Article 26, Greece intends to amend the tax treaties fo which it
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is a party to reflect the amendment, although it does not know when it wilt do so. Greece also intends to
adopt the amendment in the tax treaties that it signs in the future.

7. Reporting by Accountants and Auditors
{a) Accounting and Auditing of Private Sector
61. Effective accounting and auditing procedures may also result in the detection of bribery of

foreign public officials. As with all individuals in Greece, accountants and auditors are under a general
obligation to report crimes of which they become aware.

' Internal Auditing

62. Additional laws govern reporting by internal audifors. A company that has been or will be listed
must set up an internal audit department fo implement and monitor the company’s internal control and
compliance procedures (Law 3016/2002). The internal audit department must report the results of audits,
presumably including any irregularities, to the board of directors on a quarterly basis. It is also required to
attend (but not report fo} general meetings of shareholders.

63. Internal auditors are hired and fired by the board of directors; their independence is thus
debatable. Furthermore, a board of directors is not required to report irregularities discovered by internal
auditors to law enforcement authorities. Representatives of the Greek accounting profession at the on-site
visit concurred with these observations and stated that effective detection of accounting irregularities
depends primarily on external auditing. Furthermore, they believed that bribery will only occur at very
high levels in a company, and hence the role of internal auditors in the detection of bribery is very limited.

(ii) External Auditing

64. The lead examiners were advised that all sociétés anomnymes (corporations) in Greece (including
state-owned and state-controlled companies) are subject to external audits. In addition, entities which have
two of the following three features must be externally audited by Certified Public Auditors, who are more
qualified than regular auditors: (1} annual turnover of more than EUR 3 nillion; (2) assets greater than
EUR 1.5 million; (3) more than 50 employees (Article 42, Law 2190/1920). Representatives of the Greek
accounting profession stated that approximately 4 000 enterprises are subject to external auditing. In their
view, companies that are not externally audited by Certified Public Auditors tend to be small and do not
conduct business internationally.

65. There are some rules to enhance the independence and transparency of external auditors. An
auditor’s remuneration must be disclosed in a company’s financial statements. An auditing firm and its
subsidiaries are only allowed to provide auditing services to a client; provision of other services such as
consulting is prohibited. A company must change auditors at least once every four years. If a company
terminates an auditor before his/her term is over, the new auditor must be allowed to verify with the
previous auditor whether the latter had detected any accounting irregularities.

66. External auditors have reporting obligations in addition to those which apply to all individuals in
(Greece. Representatives of the Greek auditing profession stated that they are obliged to report instances of
tax evasion to the tax authoritics. They must report to shareholders any act (including bribery) which
prevents them from reaching a proper conclusion on a company’s accounts, These obligations to report
supersede any duties of confidentiality, If an external auditor is in doubt over whether he/she has an
obligation to report, he/she must seek the advice of the Accounting and Auditing Supervisory Board.
Despite these reporting requirements, representatives at the on-site visit were not aware of any cases in
which bribery or other crimes had been discovered through an external audit,
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67. After the on-site visit, Greece added that auvditors who discover any illegal acts identified in the
course of an audit must also report the matter to the board of directors and the audit committee of the
audited company (Paragraph 2250, Greek Auditing Standards). The auditors are further obliged to report
the matter to the competent public authorities.

68. The lead examiners are mindful of the reporting obligations of Greek accountants and auditors as
described above. Nevertheless, it may be advantageous to further require external auditors to report
indications of bribery to corporate monitoring bodies {such as the Hellenic Capital Markets Commission)
as appropriate (Revised Recommendation V.B.(iii)). Furthermore, specific directions to these
professionals on their obligation to report foreign bribery and false accounting will enhance detection of
these offences, and also raise much-needed awareness of the Convention amongst corporations and the
accounting profession.

Commentary

The lead examiners recommend that Greece devise specific guidelines for accountants and
auditors to report foreign bribery and false accounting. They also recommend that Greece
require external aunditors fo report indications of bribery to corporate monitoring bodies (such
as the Hellenic Capital Markets Commission) as appropriate.

(b) Accounting and Auditing of the Public Sector
(i) Court of Audit

69, The Court of Audit is principally responsible for auditing the Greek public sector. The Court
audits “the expenditures of the State, local government agencies and other Iegal entities subject to this
status by special provision of law” (Article 98, Constitution). It does not, however, audit state-owned or
controlled entities which the legislature has designated as private bodies (e.g. banks and power
companies); these entities are subject to the auditing rules which govern the private sector.

70. The Court conducts annual audits. It may also conduct additional special audits when the need
arises. The Court audits not only accounts but also contracts (such as those involving procurement) which
exceed a certain value and to which the public sector is a party.

71. According to Greek officials, the Court applies internationally accepted auditing standards as a
matter of practice. As of 2002, the Court was taking steps to implement the 15 European Implementing
Guidelines for INT.O.5.A.L. Auditing Standards. It is unclear whether those guidelines have now been
fully implemented,

72. As with private sector auditors, the Court has a duty to report criminal offences. Upon discovery
of offences in the course of its work, the Court will report the case to the relevant Minister, the Court’s
President and the public prosecutor’s office. On average, it makes ten such reports annually.

{ii) Additional Investigative Bodies

73. There are additional bodies which monitor the public sector, Under Law 3074/2002, the Public
Administration Inspection-Auditing Corps (SEEDD) and the Public Administration General Inspector
(PAGE) may inspect and audit regional and local authorities, state-run enterprises, state-run public law
legal entities, and public corporations which are managed directly or indirectly by the state as a shareholder
or under administrative acts. The PAGI submits annual reports, and additional reports if necessary, to the
Prime Minister and the President of Parliament. Both the SEEDD and the PAGI must report any penal
offences which they discover to the public prosecutor.
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74. At the on-site visit, the Court of Audit, the SEEDD and the PAGI demonstrated that their primary
focus is, understandably, corruption within the Greek civil service. Nonetheless, these bedies audit and
monitor entities (such as state-controlled enterprises) which may deal with foreign public officials, Thus, it
is important that these bodies are fully aware of the Convention and Law 2656/1998, and of their
obligations to detect and report foreign bribery.

Commentary

The lead examiners recommend that Greece raise the awareness of the Convention and Law
2656/1998 amongst the Court of Audit, the SEEDD and the PAGI, and reiterate to these bodies
of their obligations to detect and report foreign bribery.

8. Money Laundering
{a) The Offence of Money Laundering
75. Effective sanctions against money laundering may reduce the incentive to bribe foreign public

officials. In Greece, Article 2 of Law 2331/1995 implements the offence of money laundering. A person
comumits money laundering when he/she “purchases, conceals, accepts as real security, accepts under
his/her possession, is made the beneficiary, modifies or transfers any property that results from criminal
activity, with the infent to profiteer or fo conceal the true provenance or to assist a person engaged in that
activity”. The Law lists all eligible predicate offences, which includes domestic and foreign bribery,
regardless of whether the offence was committed in Greece or abroad.

76. Money laundering is punishable in Greece by imprisonment of up to ten years. If the offender
launders money professionally or is a repeat offender,