10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:11-cr-00329-JM Document1 Filed 01/31/11 Page 1 of 8

. . ke g
4 o - t
bl M N i ]

H b e Ledem hef

[1JANG1 B410: 38

~TP

e . DEPHT

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

Case No.:ﬂm_(_]329 JM :

UNITED STATES OF AMERICA,

Plaintiff,

V. Title 15, United States Code,

Section 78dd-1 - Foreign

MAXWELL TECHNOLOGIES, INC., Corrupt Practices Act; Title
15, United States Code,

Sections 78m (b} (2) (n),

Defendant.

78m{b) (5), and 78ff (a) - Books
and Records. ‘

The United States charges that, at all times relevaﬁt to this

Information:
GENERAL ALLEGATIONS
INTRODUCTION
1. Congress enacted the Foreign Corrupt Practicés Act of

1977, as amended, Title 15, United States Code, Section 78dd-1, et
seq. ("FCPA”), for the purpose of, among other things, making it
unlawful for certain classes of persons and entities to act

corruptly in furtherance of an offer, promise, authorization, or

payment of money or anything of wvalue to a foreign government
official for the purpose of obtaining or retainiﬁg business for,

or directing business to, any person.

// |




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:11-cr-00329-JM Document1 Filed 01/31/11 Page 2 of 8

2. In addition, the FCPA, Title 15, United Statles Code,

Section 78m(b) (2) (A), required every issuer of a security
registered pursuant to Title 15, United States Code, Seétion 781
to make and keep books, records, and accounts that accurétely and
fairly reflect transactions and the distribution of the company’s
assets.

RELEVANT ENTITIES AND INDIVIDUALS

The Defendant
3. MAXWELL TECHNOLOGIES, INC. (“MAXWELL”), a manufacturer
of energy storage and power delivery products, was incorporated in
Delaware, headquartered in San Diego, California, 'and had
manufacturing capabilities in the United States, Switzerland, and
China. MAXWELL's shares were registered with the Securities and
Exchange Commission (“SEC”) pursuant to Section 12(b) of the
Securities Exchange Act of 1934. MAXWELL's shares traded on the
NASDAQ under the symbol “MXWL.”
4. As an issuer of publicly traded securities registered
pursuant to Section 12(b) of the Securities Exchange Act of 1934,
Title 15, United States Code, Section 781, MAXWELL was required to
file periodic reports with the SEC under Section 13 of the
Securities Exchange Act, Title 15 United States Code, Section 78m.
Accordingly, MAXWELL was an “issuer” within the meaning of the
FCPA, Title 15, United States Code, Section 78dd-1.

Other Relevant Maxwell Entities and Individuals

5. MAXWELL TECHNOLOGIES S.A. (“MAXWELL S.A."), previous ly
known as Montena Components Ltd., was a wholly owned subsidiary of
MAXWELL that manufactured and sold high-voltage capacitors in

gseveral countries, including China. MAXWELL S.A. was inéorporated
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and headquartered in Switzerland.
were consolidated with MAXWELL'’s throughout the relevant
MAXWELL S.A., although separately incorporated, shared e
officers, and personnel, and, where specified, undertook
set forth herein with the authorization, knowledge and s
the control of MAXWELL.

6. "Executive A,"

senior executive at MAXWELL in its San Diego office during

of the relevant period and, after resignation,

a citizen of the United States,

MAXWELL 8.A.’'s financial results

period.
mployees,
the acts

ubject to

was a

portions

continued to draw

a salary from MAXWELL for services as a "corporate planner."

7. "Executive B,
senior executive at MAXWELL in its San Diego office for

of the relevant period. After Executive B's

"Executive B"

remainder of the relevant period pursuant to
Agreement.
8. "Executive C," a citizen of the United States,

senior executive at MAXWELL in the finance department in
during portions of the relevant period.
9. “Executive D,”

MAXWELL's “Operations Controller, Europe” during portio

relevant period and later became MAXWELL’s Controller.

Executive D at times worked in Switzerland, at all times

Executive D was a MAXWELL employee.

10. *“Executive E,” a citizen of Switzerland, wa

a citizen of the United States,

continued to work part-time for MAXWELL

a citizen of the United States,

was 4a

portions

resignation,

for the

a Transition

was a

San Diego

was
ns of the
Although

relevant,

5 MAXWELL

S.A.’s Vice President and General Manager for portions of the

relevant period. Executive E later became MAXWELL S.A.

Vice President and General Manager.

’s Senior
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11. “Agent 1,” a Chinese national, was a third-party agent

responsible for MAXWELL S.A.’'s high-voltage capacitor sales to

Chinese customers from at least 2002 until May 2008.
Maxwell’s Customers |

12. Pinggaoc Group Co. Ltd. (formerly Pingdingsham High
Voltage Switchgear Works) (“Pinggao Group”) was a st;te-owned
manufacturer of electric-utility infrastructure in Henan ﬁrovince,
People’s Republic of China (“PRC” or “China”).

13. New Northeast Electric Shenyang HV Switchgear Co., Ltd.
{(*Shenyang HV”) was a state-owned manufacturer of electric-utility
infrastructure in Liaoning Province, PRC.

14. Xi-an XD High Voltage Apparatus Co., Ltd. a/k/a Xi’an
Shinky High Voltage Electric Co., Ltd. (“Xi-an XD”) was a state-
owned manufacturer of electric-utility infrastructure in Shaanxi
Province, PRC.

THE BRIBERY SCHEME

Generally

15. From at least July 2002 through in or about May 2009,
MAXWELL and its subsidiaries paid approximately $2,789,131 to Agent
1 to be distributed to Chinese foreign officials, in return for
securing contracts that profited MAXWELL.

16. MAXWELL and its subsidiaries accomplished these payments
by using Agent 1 to market and sell MAXWELL’s high voltage
capacitors to Chinese consumers of MAXWELL'S capacitors,

substantially all of which were Chinese state-owned entities.

During the relevant period, Agent 1 requested guotes from MAXWELL
S.A. on behalf of prospective Chinese state-owned entities. Upon

Agent 1's instruction, MAXWELL S.A. added an “extra” 20 ﬁercent to
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i

the quoted amounts to arrive at a higher price for MAXWE#L S.A.'s
high-voltage equipment. MAXWELL S.A. then invoiced th% Chinese
state-owned entities for equipment at the higher-priced raﬁe, which
the state-owned entities paid upon receipt of the equipment. Agent
1 invoiced MAXWELL S.A. for the “extra” 20 percent added to quoted
prices, which Agent 1 classified in Agent 1's invoices as either
“extra amount” or “special arrangement” fees. Upon recei#t, Agent
1 distributed the “extra amounts” to officials at th% Chinese
state-owned entities, including employees at includinq Pinggao

Group, Shenyang HV, and Xi-an XD.
Knowledge Within MAXWELL’S U.S. Management
17. MAXWELL’s management within the United States discovered,
tacitly approved, concealed and caused to be concealed the bribery
scheme outlined above. For instance:
A. In October 2002, MAXWELL sent Executive D to assist
with the integration of the finance function as a result of
MAXWELL’s acquisition of MAXWELL S.A.
B. On November 20, 2002, Executive D sent an/ email to

MAXWELL’s most senior officers, then located in the| Southern

District of California and elsewhere, reporting that Executive
D discovered that “there is a payment that is made to a
Chinese bank account in relation to selling . . . eqpipment.”
Executive D concluded that “[i]t would appear &hat this
payment is a kick-back, pay-off, bribe, whatever yoL want to
call it, given that we cannot obtain an invoice%or other
document that identifies what the payment is for. This type

of payment 1s in violation of US trade laws.” Expcutive D
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then asked Executive A, Executive B, and Executive C for
advice on how “we should handle this situation.”

C. Executive B, then MAXWELL'S Chief Operating Officer,

replied that “this is a well know [sic] issue” and that

Executive B would dispatch another MAXWELL employeé who had

“familiarity with the issues and solutions” to assist

Executive D. Executive B also instructed that there be “[nlo

more emalls please.”

18. Following the payments’ discovery by MAXWELL;S senior
management in the United States, under Executive E’s oversight and
direct supervision, payments to Agent 1, which Agent 1 then passed
on to officials at Chinese state-owned entities, only increased.
In 2002, MAXWELL S.A. paid approximately USD$165,000 to Agent 1.
In 2008, MAXWELL S.A. paid nearly USD$1.1 million to Agent 1.
Accounting for “Extra Amounts” and “Special Arrangement”'Fees

19. For all relevant periods, MAXWELL periodically filed
and caused to be filed with the SEC financial statements‘and
reports disclosing, among other things, MAXWELL's financial data
and an analysis of MAXWELL’s financial condition and results of
operations. MAXWELL’'s statements and reports accounted for
payments of “extra amounts” and “special arrangement” fees paid
as bribes to officials at state-owned entities as sales-
commission expenses in MAXWELL’s books, records, and accounts.

In its Form 10-Q filing for the quarter ended March 31, 2009,

MAXWELL reclassified the amounts and fees for current and prior
periods as a reduction in revenue.

/1 ;

//
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COUNT 1

Foreign Corrupt Practices Act - Bribery
(15 U.8.C. § 78dd-1)

20. Paragraphs 1 through 19 are realleged and incorporated
by reference as though fully set forth herein. ;

21. From at least in or about July 2002 through inior about
May 2009, in the Southern District of California and elsewhere,
defendant MAXWELL, an issuer organized under the laws of tﬂe United
States, willfully and corruptly acted in furtherance of #n offer,
payment, promise to pay, and authorization of the paymentiof money
to a person, while knowing that all or a portion of sdch money
would be and had been offered, given, and promised, difectly or
indirectly, to foreign officials, for purposes of: (i) influencing
acts and decisions of such foreign officials in'theiriofficial
capacities; {(ii) inducing such foreign officials to do anﬁ omit to
do acts in vioclation of the lawful duties of such officiais; (iii)
securing an improper advantage; and {(iv} inducing sucﬁ foreign
officials to use their influence with a foreign goverﬁment and
instrumentalities ‘thereof to affect and influence %cts and
decisions of such government or instrumentalities, in @rder to
assist defendant MAXWELL and others in obtaining and éetaining
business for and with, and directing business to, defendan£ MAXWELL
and others; to wit, MAXWELL made and caused to be made a éeries of
payments exceeding $2.7 million to Agent 1, knowing that%all or a
portion of those payments would be conveyed to officials of foreign
governments employed by state-owned entities, includiné Pinggao
Group, Shenyang HV, and Xi-an XD, in an effort to secure and retain

contracts with certain state-owned entities.

All in violation of Title 1%, United States Code, Sectiom 78dd-1.
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COUNT 2 ‘
Foreign Corrupt Practices Act - Book and Recordg
(15 U.S.C. § 78m) !

22.

by reference as though fully set forth herein.

23.

March 2009,

Paragraphs 1 through 19 are realleged and incbrporated

|

From at least in or about July 2002 through in or about

in the Southern District of California and elsewhere,

defendant MAXWELL, an issuer organized under the laws of the United

States,

knowingly falsified and caused to be falsified books,

records, and accounts required to, in reasonable detail, accurately

and fairly reflect the transactions and disposition of MAXWELL and

its assets; to wit MAXWELL mischaracterized the “extra amounts” and

“special arrangement”

expenses in its books,

All in vioclation of Title 15,

78m(b) (2) (&), 78m(b) (5),

Code, Section 2.

Dated: Ck%ﬁér}

fees paid as bribes as

records,

and 78ff (a),

!

LAURA E// DUFFY
UNITED STATES ATTORNEY

By:

ERIC J. BESTE
ASST. U.S. ATTORNEY

sales-gommission
and accounts.

United States Code]| Sections

and Title 18, UniFed States

2011.

DENIS J. McINERNEY
CHIEF, FRAUD SECTION
CRIMINAL DIVISION
u.s. PARTMENT OF JUSTICE

ST EN Jdégz%EGE%ﬁhLTER
TRi?E ATT
U.S. DEPARTMENT OF JUSTICE
CRIMINAL DIV., FRAUD SECTION
D.C. Bar No. 47701

|

SPECIAL ASST. U.S. ATTORNEY
SOUTHERN DIST. OF CALIFORNIA

By:

U.S. Department of Justice

Fraud Section, Criminal Division
1400 New York Avenue, N.W.
Washington, D.C. 20005

Tel: (202) 307-1423 ;
Fax: (202) 514-6118




