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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________ X
UNITED STATES OF AMERICA,
| v, | | _ 05 CR 518 {3a8)
FREDERIé EQURKE, JR.,
Defendant .
______________________________ x

New York, N.Y.
November 10, 200%
3:49 p.m.
Before:
HON: SHIRA A. SCHEINDLIN,

District Judge

-APPEARANCES

LEV L. DASSIN
Acting United States Attorney for the
.. Southern District of New York

. HARRY.A. CHERNCFF
. IRIS LAN

ROEERTSON PARK
Aggistant United States Attorneys

HADDON FOREMAN

Attorneys for Defendant
HARDLD A. HADDONW -
SASKIA A. JORDAN

~and --
JONES DAY
BY: JOHN CLINE
JONES WAY

.Also Present: Thomas Resato, FBI
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THE COURT: All right; Please be seated.

Good afterncon, Mr. Cherncoff. Good afternoon, Ms.
Lan, Mr. Park, and Agent Rosato.

Good afternoon, Mr. Héddon, Ms. Jerdan, M. Ciine, and
M#. Bourke . |

N = have reviewed the revised presentenée report.dated

October 1, 2009, together with the sentencing recommeﬁdatibﬁ‘
and the addendum of the same date.
| I have. also reviewed defendant's corrections and
obijections to the PSR, thaﬁ's the title of the'docuﬁent; dated .

Octoker 5,2008, a declaration of counsel Paolellis, in support

of those corrections and objections, dated Octebsr 5, 2008

attaching a number of exhibits. Defendant's gentencing

memorandunm and reguest for a nonguideiines sentence dated
Dctoker 5, 2609. The Paclella declaration in support of
defendant’s sentencing memorandum, attaching several exhibits
dated October 5, ZQOS.-.And 80 letters from family, friends and
acéﬁaintances of.the defendant, submitted in a group of 77 on
Odtober_2ﬁd,;2009ﬁ_ And chen threé had come separately. 'And
then z recent letter from a Mr. Scott Armstrong which wasg
recei&ed by fax on November 6th, 2009. |

I have also reviewed the government's sentencing

| memorandum, dated November 4th, 2009. Finally, I have,

geﬁérally, reviewed all of the pretrizl submissions, the trial

records, the post-frial motions and, basically, all of

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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éhemether papers submitted in éonnection with this césg.

ﬁow‘ who 1is handling the sentence, Mr, Haddon?

‘MR. HADDON: I'm going to speak to the 3553.iSSues,
and Mr. Cline will épeak to the guidelineg issues, so.. |

THE COURT: Well, havé you reviewed the report, the
recommendation, the addendum, and the govefnment's sentencing.
submiséions? |

| MR. HADDON: VYes, we have.

THE COURT: And other than the many objectiona and
arguments you have made in writing,‘do you have any addit;dnal
objections?
| MR. HEADDON: We do not.

THE COURT: Good.

'Have vou gone over the many submissions I have just
listed out; with your client? -

MR. HADDON: In great detail, ves, we have.

THE COURT: Does he have any additional objections}

" other than the many issues you have raised in your written

gubmisgions?
MER. HADDON: No, your Honor.
THE COURT: Okay.
Now, Mr. Chérnoff, have you reviewed the'repoft,

recommendation, the addendum, and the many defense counsels'

ﬁ3submissiqns that I have listed?

MR. CHEENOFF: Yes, your Honor.

SQUTEERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: And you have seen all of thosz letters,
including ﬁhe Armstrong letter?

MER. CHERNOFF: I‘mlsorry, not thelArmst;ong 1ette£.l

THE COURT: I was worried about that. I didn't think
to check on the cc, whethér he‘forwarded it to you.

MR. CHERNOFF: Unless your Honor finds something in

‘the letter that the government should comment on, we'll waive

reading itc. .

THE CQURT: Well's, I don't know that I'm going to say
the government needs ﬁo comment on it, but it's something the
government surely should read, I'll put it that way.

No, it wasn't copied to you. In fact,_it wasn!t
copied to cognsel'for the defendart.

MR. ﬁADDON: I have not seen it, and I don't know what
its contents are. |

THE CCURT: Oh, dear. ﬁoné of the defense counsql'
pave seen it, nor has the government. But it's lé pages, |
single-spaced, makss it a 40-page double~spaced submissicn.

T think it's fair to gummarize it for vou a litctle

" bit. Essentially, this man worked with something called the

Government Accountability Project which, for short, he calls

GAP. And the? invegtigated govermment corruption, including -
the:ﬁse of special_purpose7entities. and he was askéd at one
point to undertake an investigation, and he did. And he ‘writes
in great detail about his investigation. He did this |

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300




10
11

1z

13

14

15

ie

17

ig

19

20

22

23
24

25

o

investigation, not as an employee of Mr. Bourke, but
independent of Mr. Bourke. In fact, at one point, they parted
éompany, on hot such good. terms. But he continued his
invéstigatiOﬂ. He reaches his own conclusicons as to the mér;ts
of this case in gfeat detail. He reaches his own conclusions.
He reaches conclusions cn Mr. Burke's accusations against
o;hers and so-called options fraud. He talks about who he_
thinks sheculd have been prosecuted.

He, I would think in summary, comes to the conclusion

- that Mr. Bourke wa=z wrongfully prosecuted, and is probably

innocent of these charges. So, in short, there is a lot about

the marits.

He also talks about what he believes were conflicts
that priox counsel had. And ﬁhat Mr. Bourke was victimized by
the conflicts that certain prioxr counsel had.‘ He Qritidizes
the government's discovery production in this case, says the

government was not forthcoming and didn't turn over all of the

‘things it had, and hid infqrmation, or turned it over go ‘late

f in the game that it couldn't be used, was teoc late te be uszed.

Let's see. This is a very long letter, so I'm trying to

summarize it, waybe hit the high points already. Let's see.
Well, and he definitely thinks that Mr. Bourké was a

whistle blower who should be rewarded for his whistle blowing.

And then, at the very end of the letter, he does submit the

, kind of letter that the other 79 people did, essentially gaying

SOUTHERN DISTRICT REPORTERS, P.C.
| (212) 805-0300
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is's his wview that Mr. Bourke should not be incarcérated. So
that's the smaller paﬁt of the letter. The bulk of the letter
is ﬁis views as to ﬁhe merits of the prosecution and the
behavior of both certain defense lawyers and the goverﬁment.
Obviocusly, I will make copies for the government and
therdefense. But, I would have to say, I don'ﬁ think it

impacted anything that I plan to do with this sentence.

. However, if somebody wants an hour adjoﬁrnment to read the 19

page single-spaced letter, you could have it, since you should

‘know everything I have consideresd, but I think I've summarized.

I'11l start with you, Mr. Haddon or Mr. Cline, do you
want to have an adjournment to read this entire letter?

ME. HADDCN: No, your Haonor.

[ S THE COURT: Mx. Cherncff.

MR. CHERNOFF: No, your Honor.

I wouldllike to say, however, we actually -- this was
a long time ago, but your Honor may recall we had mentioned the
government accountability project as working for Mr. Bouxke in
this case becausge they filed --

TEE COURT: At one time.

ME. CHERNOFF: Yes, they filed numerous FOIA requests.
T aétually brought aleng a report they prépared on this'casé.
It's 34 single-spaced typed'pages called privatization and

corruption of the World Bank in Azerbaljan. They published this

in August of 2008. I don't know who Mr. Armstrong is, whether

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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he is an attarnéy. Attorneys foxr GAP have been, in the past,
desciibe& themselves as counéel to Mr. Bourke. .

THE CQURT: ©No, he most certzinly doesn't.

MR. CHERNOFF: I don't know whether --

THE COURT: Well, partly he is an investigétivé
reporter. He actually says he was co-author of The Breﬁh;én,
Inside the Supreme Court. I didn't remember him as the
ca-author, but I remember the book. It was written by Bcb
Woédward.‘ He said he co-authored it. But, be that as it may,’
he'élaims that he.was not working for Mr. Bourke. He may have
gone that way, but their relationship terminated and‘he
continﬁéd the project.

Thefe was something célled the GAMMA project. I
ﬁbrgot what that stands for. Maybe you know. |

| MR. CHERNQFF: I guess I'm not clear whether Mr.
Armstrong sepérated from GAP --

THE COURT: He did séparate. He says, he writes in
the lettér, for example, that Mr.'Bourke has no iaea what is in
this letter, and he did not show it to him first, and Le tas ne
igea what is in it, and :hey‘have net bheen in touch. The man
was ‘very ill,-had to stop werking for a while, then he |

continued on his own. And he says no way is he working for ox

with Mr. Bourke.

MR. CHERNOFF: I just wanted to point out that I,

apparéntly, if he is mot an attorney, he was working for

SOUTHERN DISTRICT REPCRTERS, P.C.
(212) 805-0300
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attorneys who had been -- who had desczibed attorneys for Mr.
Bourke, and then we believe Mr. Bourke had made -- described in
his report that Mr. Bourke had -- let me try to -- it says in

the first footnote at the beginning of the report: At Mr .
Bourke's reguest, GAP is conducting a broad public interest
investigation of --

THE COURT: Right.

MR. CHERNOFF: -- these Azerl privatizational

i program.

THE COURT: Right. But then GAP then came to him and
asked him to work gn it. He says that he was a foxmer
Congressgional investigator, an investiga;iVE reporter for the

Washington pogt and the author of the book. And at one time

.wag a former member énd, at one peint c¢hairman, of the board of

. GAP. But that had ended, and he was independent; and they:came

to ﬁfm and asked him to do this investigation. And ;hen he
bacame 111, didn't do it, and then hs was back on it. And
that's what I can tell from this 1étter. Anyway, do you want
an adjournment? |

MR. CHERNOFF: No, your Honor. I wanted to poiﬁt'out

Qithdse facts to the Court and ask that your Honor disregard the

letter} given the strange cirxcumstances by which it was written
and come to the Court.
THE CQURT: Well, I have to -- when you say disregard

L

it, 15 or 16 pages really related to the merits. I'mno longer

SOUTEERN DISTRICT REPORTERS, P.C.
(212} B805-0300
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making decisions on the merits today. So, to that éxtent, I
read it, I know what it says. I can't tell you what affect it

has on the subconséious, but it deesn't really address the

' sentencing issues very much.

MR. CEERNCFF: Thank you, your Honor.

THE COURT: But_I'll make sure that copies.are made
and given to both the government and the defense.

NOQL I think I have finished the question, but if I

didn't, Mr. Cherncff, I might have stopped in the middle. I

 prébably said have you reviewed all of the materials I have

just described, and you said yes, what about the Armstrong

letter, you said no.

All of the other materials I have described you have
seen? | |

MR. CHERNOPF: Your Honor, I guess -- I thirk I saw
théhpaékage of 77 letters, and I‘guess 78 and 7% may not have
come to me, either. But I'm willing to waive those.

THE - COURT: Maybe. They had come earliér. I know
which oneg were sep;rate. Bﬁt they were mére of the same. .
They Qere typical lettersz of family and friends.

ME . CHERNOZFF: ‘Yes, vour Honor.

THE COURT: I should alsé add, I guess I missed one.
Today,,Novembef «—_wéll, it is dated November 9th, -but it
arrived on November 10th -- I xeceilve a letter from Mr.
Bourke's tréating piysician, a Dr. Ruch.

SOUTHERN DISTEICT REPORTERS, P.C.
{212) 805-0300
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You didn't get a copy of that either,.didzyou, Mr. --

MR, CHERNOFF: I did, your Honor. -

TﬁE COURT: Ch, you did?

ME. CHERNOFT: 'YES;

THE COURT: Oh, good, okay. That's one thing T should
add to all of the rest of the material I considered.

All right. ©Now, does either side think that there are

' factors, issues in dispute here, that would reguirxe a fatice

hearing?

ME. CHERNOFF: ‘No, your Honor.

MR. HADDON; No, your Honor.

THE CQOURT: . All right.

Let me begin then with what I'11l call a high—ievel
éummary‘of'the defense submissions.

| fhe defense argues that the guidelines calculation

urged by the govefnment is inappropriate in many ways.

o First, the use of the 2008 manual in eifect at. the
time of sentencing, according to defense, would viclate the exl
post facto clause.

Seéond, the amount of loss the government seeks -o use
to enhance the base offense level, is simply ﬁnsupportable_and

requires speculation, rather than any attempt at reasonable

[ certainty.

2nd third, the government's guideline calculation

leads to an absurdly high guideline offense level, to wit, 52,

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0200
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which is generally reserved for murderers facing life

imprisonment or the death penalty or terrorists causing tre

deaths of one or more Americans.

8o, the.défense submissions also stress that whatever
guidelines the Court adopté, the Court should impose a |
noﬁguidelineS'sentence,'basedion the somewhat ambiguous”feéord
with respeét to the offense of conviction, Mr. Bourke's r&le in
the cffense, and on his long and unusual record of coﬁﬁributing
to the community at large.

AFinally, the defense places heavy reliance on the .
rgcent Second Circuit‘Decision in Unitéd States v. Dhafif,
whieh was issued on August 18th, 2009.

And I think, for the record, rather than summarize

that decision I'm going to spend a moment quoting from that

decision, at least what I consider the relevant portion-
The relevant portions axe, "Precise calculation of the

applicable guidelines range may not be necessary in making a

' sentencing determinaticon. Situations may arise where either of.

two guideline ranges, whether or not adjacent, is applicable,
but the 5entencing judge, having complied with Section 2553 (a)
makes a decision to impose a nonguidelines sentence, regardless

of wnich of the two ranges applies.

i ‘This leeway shbuld be useful to sentencing judges, in

some cases, toe aveid the need to resolve all of the factual

issues necessary to make precise determinations of some.

SOUTHERN DISTRICT REPORTERS, P.C.
(212} B05-0300
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complicatad matters, for example determination of monstary

leoss. ™

and, &t that point, the decision is guoting, United

States v. Crosby, 397 F2d. 103 at 1l2.

The Dhafir court also cited United States v. Cavera,
SSQAFBd. 180 and 190 for the Second Circuit, Sovereign Bank in
2608, and essentially stated that omission of the guidelines
éalculation may sometimes be justified.

The Dhafir court then stated, and I quote again, b The

factual ambiguity in this case presents just these

. eircumstances. There iz no need for the District Court to

|! choose betwsen the two guidelines calculations at all. We

reiterate here Ehaﬁlthe Digtrict COurt‘is notAbound in
ambiguous clrcumstances such és these, to choose one guiﬁelines
range in particular, and is free to také a more flexible and
cften mere direct approach of arriving at a more_appropriate
sentence outside of the guidelines.

In light of Bocker, the judge could simply look' at all‘
of the facts, take both suggestions into acecount, consider'the
Section 3553 (a) factors, and come up with a hybrid approach.if
ghe so chooses.” |

The Dhafir court then remanded to the District Cour:c

o permit the Court to consider whether a different sentence

Etwculd result from the application of the so-called flexible

approach.

SCUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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So tﬁat‘s the suﬁmary of the defengse's submissions. I
said it was a high level summary, because it was many, many,
many pages.. But that's the broad, boiled down version.

On the game vein, in its submissicon, thg government
argued in Eupport'df its position that the Court‘should use the
2008 manual in.effect at the time of seﬁtencipg, arguinglthere
is no lénger an ex post facto problem, thét the guidelines are
now advisory and ne longer mandatory.

| Using this guideline analysis, the government then
asks for the longast possible sentence, the statutory waximum
sentence of ten years in custody. o

lNow, my usuzal practice is to rule on thesé dispﬁted
issues now.. to then set the guidelines range, and then.to'héar
from the parties as to what the sentence should be within that
range.” But if vyou feel_thatlafter‘all of the submissions I
reviewed, which-ﬁere many inches high, i1f there is anythiqg

more you have to say before I rule on the disputed issues, I'll

hear you, but not on the what the sentence should be. In other.

. words, if you heard from me and you knew the ranges I was

considering and the decision I made on these disputed issues,

then you would be able to target ybur final comments, s0 to

‘speak. But if you want tc make legal arguments, I wen't stop

you.

'~ MR. CHERNOFF: Your Honor, we will rest on our .

submissions on the question of which bock sheuld be used and

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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which enhancemeht should apply. I do want to amend our
poéition, becauge I forgot when T was writing that, that we
would be in November 1 of 2009. There is a new guidelipes; SO
if I couldramend our submissions, because the guidelings-a:e
exaqtly-the same.

THE COURT: I didh't receive the new one.

MR. CHERNOFF: I have checked 0n‘thém. They are
exa&tly t@e Fame.

THE COURT: 2008 and 2009 nine are the same?.

MR. CHERNOFF: TYes, your Honor.

THE COURT: Okay.

MR. CHERNOFF: I think that -- I think the only

ﬁrguideiines matter where we tock a different -- we conceded'thaﬁ'

the obstruction enhancement that probation had applied was

inapplicgble, but asserted'that it did zpply, based cn the

~defendant's state grand jury perjury. I have not heard whether

the defense opposes that particular enhancement, but that's one
that I don't believe the defense has been heard on. In other
wqrds,_they didn't ocbject to probation enhanCement,,but'they
aléo didn't object to our alternative rationale for that
enhancement. |

Otherwise, I think the positions have been certainiy'
fully briefed, and we would rest on our submissions. |

SKWRAQ: We, too, rest on our subﬁissions'on the
guidelines issues. I think they have been fully briefed.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 '
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On the last point Mr. Chernoff just rai$ed, I think
th@vprobation -- the PSR is correct. I think the way theée two
counts work together, is there is a two level upward adjustment
in count one, as a result of count three. We don't agree with
Mrx. éhErnbff's alternative rationale, but it doesn't really

matter, because I think we end up in the same place. I think

it was a two-level upward adjustment.

THE COURT: - Okay. 30 here are my rulings, and then I
will, as I said, set the guidelines. 2nd then I'll hear from
vou, obvicusly, before imposging sentance.

Based on thé analysislin Dhafir, relying bn Crosby
because I intend'to impese a nenguidelines sentence, regardless
of which manual is used and which guideliﬁe‘range.is selected,
i*m.goiné to use the manual in'effect at theltime'of the.
offense, namely, the 1998, manual to set the guidelines range.
Thisa avdids any issue asg to the peosgible ex post facts

application of the manual in effect at the time of sentencing,

which would result in a significantly higher guideline.

For the same reason, I decline to use the 2001 maﬁnal,
whi:ch was'in effect at the time of defendant's actions with
respect to the false statement count, but not with respect to
the conspiracy charée, which the indictment alleges ended in
19889,

With respect to the loss amount and the adjustment it‘
causes to the base offense level, I will use the lowest

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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reagonablé figure, namely 11 million dellars, the amount of the

bribes that were allegedly paid by the co-conspirators to these

. area officials.

Section 2X1.1A of the guidelines‘applies to a
conspiracy and states that, ”The base offense levels takeﬁ from
the substantive offense, plus any adjustment from such
guidelines for any intended. offense conduct that can Ee
establisﬁed with reascnable certainty." Application note 2}”
éées on to state, ﬁ:he only specific offense characteristics
that apply are those that are determined te have been
specifically intended or actually occurred. Speculative
specific offense characteristics will not be applied."

I am‘applying-séction 2B4.1 to the guidelines .

calculation, rather than Sectiem 2C1.1. Prior to 2001, this

| was.the cecond used to imposes sentences under the Foreign

Corrupt Practices Act. The 2002 amendment makes clear that
foreign governments were not excluded under that section until -
that time, otherwise there wouldn't have been any need for an
amendment .

In an§.event, because it resulted in the lowest
gﬁidelines sentence, I will use this guideline ahd then explainA
wﬁy‘I will,_nonetheless, impose a nonguidelines ;entence.'

8o, for the guideline calculation purposes, defendant
wag convicted, after a trial, of two counts; canspiracy.to
violate Foreign Corrﬁpt Practices Act and tne Travel Acﬁ,“and

SOUTEERN DISTRICT REPORTERS, F.C.
(212) 805-0300
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making false statements.

Because the offanse level is determined on the bas;s
of the total amount of loss, and because the offense conduct of
couht three is a specifi¢ offense chéractgristic to the
guiaelines governing count one, the.twﬁ counts afe grouped
pufsuant‘to Secticn 3D1.2(¢). The base ﬁffense level for this
crime is eigﬁt, pursuant to Sectian 2B4.1. The base offense
level ig then increased by 15 levels to 23, based on-a loss
figure of éll million.

In using this figufe, I am rejecting the governmént's
argument régardihg'the projected intendad gain of 5400 million
or more to the participants, but I'm also reje;ting the |
defendaﬁt‘s argument that the émount of the bribe cannoct be
calculéted with reasonable certainty. The li million-dollars
represents a reasonable estimate, or fair summary, of the
actual bribes paid.
| An additional two levels are added to level 25,
pursuant to SectionrzBl.l(b)ti){B) because the false staﬁement_
conviction ig a épécific offense characteristic.

Secause the defendant has no criminal Listery points,

he false in criminal history category I. His guideline range

_at offense level 25 criminal, history category I, is 57 to

71 months in custody and a fine range of $10,000 to $100,500
under the guidélines. Statutory fine, however, ranges from
510,000, the lowest range in the guidelines, up to twice the

- SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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gross gain or 1055 which, for the reasons I get forth éarlier,
iz $22 million.
| Having said that, I'm ready to hear from defense
counsel. I no lonéer know whether it was Mr. Haddon or ﬁr.
élige, but T'm ready to hear from whoever is ready to ééeak.
ME. HADDON: To sentenciné, your Honox?
'fHE COURT; Yes, of course. We're up to that point.:
I have set the'guideline rénge and explained why I chose it.
MR. HADDON: Your Honcr, I'll be brief, because'oﬁr

submissions have been extensive. We thank you for reviewing

'them, but --

THE COURT; You should trank me. It COSt.days.

MR. HADDON: I understand.

THE COURT: And days.

ME. HADDON: And I don't wish that to bé
condescending, because we really appreciate the time and effért
Qoﬁ have put int§ the case, as does Mr. Bourke.

I simply want to say this. In the heat of a
proceading like this, you don't get to know Mr. Bqﬁrkef the
person. I hope that our submissions have cast some light on
Mr . Bourﬁe that -- |

THE COURT: I don't know, the 80 letters sure did. I
don]t know whether you folks-did; you have argued about which
guideline manual applies, and what is retroactive, and what tﬁe
amendment méans and this and that, but the 80 1etters';old me a

SOUTHERN DISTRICT REPORTERS, P.C.
‘ (212) B05-0300
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lot ébout Mr. Bourke.
MR. HADDON: And I‘hopé'that they have given your
Honor a perspective, not only of what ne is doing with his life
now, but wﬁat he has done with his life.
| fHE COURT: Right,the 80 letters did that.

MR. EADDON: And he -- as your Honox knows, héris not

simply a financier. He has devoted his life to extraordinary

good works. And in the face of, really, a ten-ysar overhang, .
the cloud of this prosecution, he has done something.I c&nsider
éxceptional{ and I hope your Honor does, and gives it tﬁe
wéight'that I think humanity will give it. aAnd that is, that
he ig not just a financier, but inveﬁtor cf an extfaordinarf
cancér-curing technique that he is actively involved in, and
human txials have begun with. I don't want to dwell on all of
the issues we have discussed about detefrence, generzl
deterrence, specific deterrence; your Honbr well knows those
factors. I will simply éay that the fact of this prosecuticn
and the length that it has taken, some of that falls on Mr.
Bouike, somea oﬁ the.goverﬁment, I'm not casting blame. But
it's been an eight year toc ten year cloud. 2And he has ddne
extrao?ﬁinary things, even with that cloud. And, in.termS'of
de;errence, I submit tﬁat, both to Mr. Bourke aﬁd;to those who
xeé@ about’ this prosecution, it's had an extfaordinafy impact.
The general business public now knows that if you are an
inVestqr in a.ﬁentuxe abroad, just an investor, not an active

SOUTHERN DISTRICT REPORTERS, P.C.
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participént, you, too, are subject to the full sanctions of the

foreign corrupt practices act. And I think a very strong

message has been sent. I submit that every other factor that

your Heomor must consider under the statute argues, and argues

dverwhelmingly, for a sentence of probation for Mr. Bourke,

bedause he has not only contributed wvery much for the overhang

of this prosecution, he has much to contribute. And he is

activelyldoing that. It is an extraordinary case, he is an
éxtraordiﬂary person. This is an aberration in his life. Aﬁd
I ask‘ybur Honor to impose a sentence of preokation that |
recognizeé not just what he has done, with respect to this
é;ée, bhut what hé haé done in life. And what he has dome in
life, I subhit, with the stain of this prosecution asqan
exception, has been extréordin&ry by aﬁy méasuré. So we ask
you to impose a sentence of prébation. And not, I don't mean
to be condescending, we:really appreciate all of the effort you
have'éﬁt into‘this case. -
;h THE CCURT: Thank you. Are you also speaking Mr.
Cline, of ne? |

SKWRAO: No, your Honor, thank'you.

THE COURT: Mr. Bourke, would you like to say anything
before the.sentence iz imposed.

THE DEFENDANT: Well, your Honor, chank you foriyour
time and.your patience. And i know this has been a long
ordeal. "And ¥ think I'1ll stand with whaﬁ thé attorneys have ;

SOUTHERN DISTRICT REPORTERS, P.C.
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éaid, if that's all right.

THE COURT: That's‘fine.

THE DEFENDANT: Thank you, your Honor.

THE COURT: Mr. Cherﬁoff.

MR. CHERNOFF: Thank you, your Honor .

Your Honorh I wanted to begin by saying that I, too,
Qas very impressed and could not ignore the impact that ﬁr.
Bﬁurké4s friends and family's letters made on me, reading therm,

have seen a few less, but have seen a lot. And this impreszsed

me a lot.

But what I guess puzzled mz even more, was that

‘someone who is as intelligent, as talented, and as capable as

Mr. Bourke, was unable, at any point in the process, to -accept:

responsibility for his conduct in this case. Even when given

the opportunity to cooperate with the investigation and to

proffer with the FBI, even wken given the opportunity to

cooperate with the State investigation of Mr. Kozeny,

Mr. Bourke lied to both authorities, lied in the Grand Jury,

and took a positicn, throughout this case, that even continues
today. I mean when Mr. Haddon says that the buginess community
says that it understands that now, just an investor; can be
c&nviqted of this conduct. It's true that the conviction has
béen read that way_in the pieés, and that's largely because of
the spin that Mr. Bburkelhas put on this conduct from the

SQUTHERN DISTRICT REPCORTERS, P.C.
(212) 805-0300




10
.11
1z
13
14
15
16

17

18

22 .

outset. I can't imagine how Mr. Bourke can be considered just

an iﬁvestor, when I actually have lost count of the number of

 times he took his private plane to Azerbaijan to meet

peérsenally with the Azerbaijani officials, without Mr. Kozeny
present on numerous occasions, when he went and met with

Mr. Nuriyevlin Londeon, privatelys When he brought Senator.

I Mitchell to meet Ilham Aliyev without Mr. Kozeny present. All

;flﬁhe steps that Mr. Bourke tock to make this investment
succeed. Recruiting George Mitchell, hiring lobbyists!

- Mr. Bourke was président‘of the 0ily Rock Inﬁestmént
Corporation. He was on the board of two othér related
entitieé.. I don't know how he could possibly characterize
himself as a passive investor;A-I also think the notion that he

didﬁ‘t know what was going on, that he just locked the other

“way, i1g not at all in accord with Mr. Bourke's character, with

his intelligence. He is somecne who drills down onla‘problEm.;

" He has been able to come up with tremendous inventions, and

finance, and oversee them without any scientific or medical

?=training. And, yet, he would have the Court and the jury

believe that he couldn't figuré out what was gocing on in this
investment in Aéerbaijan.

And I did bring along this Privatization and
Coxrruption Report that the Government Acccuntability Projeét

prepared with his support. And even it says, I'm quoting frow

| page 21: By 1995, the Aliyev government had consolidated power

SOUTHERN DISTRICT REPORTERS, P.C.
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and wés Qell known for its secrecy with respect to oil.
ﬁ;alings, its suppression of oppoesition of politigal partiss .
and trade unions. In contrast to the bank appraisals” -- here,
it's discussing the World Bank's azsessment, "more impartial
and‘candid asseséménts portréyed the Aliyev government iﬁ_ B
Ezerbaijan about this time as one of the most corrupt in the
world." |

| ES This,-agéin, iz a report that was actuaily'prepared
to, I guess, highlight Mr..Bourke‘s purported role as whistle
blower in this case. 2And it goes on to describe all of the
asseasments that the World Bank representatives méde, becaﬁse D
the report is intended.to criticiée the World Bank in not‘

somehow stopping this scheme, but all the criticisme that the

World BRank made of the Aliyev regime in assessing this -

particular deal, and assezsing what Victor Kozény was deing to
vouchers in the Czech Republic gnd in Azerbaijén. And this is
what attracted Mr. Bourke to the investment. To complain now -
that Mr. Kozeny cheated him, when we know that Mr. Kozeny

cheated pcor Czech citizens out of hundreds of millions &f

" dollars through his own voucher shenanigans there. To say that

he didn't get the kind of information we all expect that he got -
directly from Mr. Kozeny about the investment in‘Azerbaijan,lis
soft of just utterly contradictory of the presencation he has
made in the sentencing and everything else we know about him.

I alsc just want to talk briefly about general

SOUTHERN DISTRICT REPORTERS, P.C.
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deterrence. Because it is the case that that is an incredibly

important consideration in convictions and sentences like. this

5ne; Mr. Bourke contends -- as I argued in oux séntending
meﬁo ;- I think, wrongly, that when there is certaintf'of
punishment, the severity of punishment is less important. ' And-
here, in the FCPA arena, there is very little certainty of
punishmentl And we can't possgibly think that Mr. Bourﬁe, with
all cf the'advantages that hé has enjoved in life,'thoughtlthat
ﬁeuﬁas engaged in conduct tﬁat,ﬂould result in any kind of
punishmeﬁt. Rather, he thought, giﬁen the people hé has
assembied, given the lawyers' worxk that had been done for him,
that he would cover any tracks that would be left tha£ would'l

expoge him to c¢ivil or criminal liability for his actions. And

1| that comes through on the reported phone call that was in

evidence at trial.

I was doing a little bit of reading of a new Law

‘Review article that came out, called International Bribery, The

-Moral Imperialism Critiques. This is from 18 Minnesota. Journal

ﬁf International Law 155 that was qust published this month --.
last menth, rather. And in one of the-footnétes, tﬁis ié
foétnoté 6, the author ?oints‘out that, "The World Bénk
estimateé the annual costs of corruption is more than

$80 billion, while the Intérnétional Monetary Ffund estimates .

that a country‘s growth rate can reduce 5.5 percent a yvear dus

‘to corrupticn."

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

1z

1z

13
14
15
15
1f
18
;9

20

21

22

23

24

25

25

Now, that's an awful lot of corruption ah& an awful
lot of it, the majcrity of it, I submit, goes undeﬁected,
) The cases that the government has cited in its .
sentencing meﬁo concern'fér more modesgt conduct. We don't know
whether those sentences would have been different in the
advisory guidelines regime than they came out. Maybe they
would have been a little lower. May théy would not have been.
It could have been a little higher. But I think it is fair to
-saYﬁthat when the Sentencing Coﬁmission came ﬁp with this
gﬁidélines range which does,‘I submit by the government's
éalculation, provide a very high level for the defendant. It
is also, I think, the case that no one could ﬁave imzgined that

a scheme this audacicus would be hatched, would come to light,

‘would be successfully prosecuted as it has been. And .I'm not

- Baying that'Mr. Bourke, as an individual appearing before vour

Honor for sentencing, has te answer for all of that. But, this
was a scheme in which Mr. Bourke and his co-comspirators
thought‘that they could purchase the entire oil wellf‘that a
sovereigﬁ natioﬁ with several million individuals who were
supposed to benefit, citizens were supposad to benefit frqm ﬁhe
privatization of their resources, their assets, following the
fall of Communism. And it doesn't matter what Mr. RBourke
inﬁen&ed to doﬁ what good he intended to do with the vast

riches he expected to mzke of this. BAnd his owm friend, Harry

Demetriou testified that Mr. Bourke thought it was in the . range

SQUTHERN DISTRICT REPORTERS, P.C.
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of $15 billion. Even if it is a half or 10 percent of that, it

is an Outrageous sum. And the cynicism that Mr. Bourke

displayed in entering into a corrupt conspiracy, with the

Azerbaijani officials who we heard about in this case,
depriving the poor, impoverighed, the citizens of Lzerbaijan,
who don't have a voice in their government, who don't have the

kind of civil rights that we would hope they would havé:iq'the

'post-Communist‘era. This is exactly what the Foreign Corrupt

Practices Act is about. It is‘intended to stop éorruétors like
Mr..Bourke, like Mr. Kozeny, like ényone else who participated
in this conspiracy from going to places like Azerbaijan aﬁd
victimizing the people there. And that was why it was so
impé:tant for ﬁhe‘United States £o enact this 1egislation and .

why, after decades, other countries around the world have.

[ followed us in doing so.

The last thing I would say on that note is a quote
from, again, this same report, the Government Accountability
Project Report, where they begin by éuoting James Wilkinson,
the president of World Bank.in a speech he made to the Bankeré

Club -- I.don't really know what that is, but it's in London,

‘February 1297.  "Corxruption is not just an issue of develeping

countries. There are corruptions and there are the corruptors.
And many corruptors come from the developed countries,Aandlmany
corruptors are clients of all of us. If we don't want the |
caﬁcer of coxruption to spread in the world we, ourselvés, must

SQUTHEERN DISTRICT REPORTERS, P.C.
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stand ué to it."

Your Honor, I think that Mr. Bourke's reguest fox
leniency would have more merit if he had been able to accept
respongibility and admit that, in this case, he made a very bad
miétake iﬁ conducﬁ that occurred for more than a year. and iﬁ
conduct that continued when he lisd to the FBI.

But I would alsc say that the case is bigger than Mar .
Bourke. It is about the offenée conduct iﬁself. Thereiaxe |
people in Azerbaijan, there are cdmpanies arougd’the world,
because.the FCPA does have that kind of reach now that it has
baenaamended to apply to fqreign persons in- scme circumstances.
And there is certainly countries all arcund America who "are
watching this courtroom to see what gentence is imposed‘ih this;
case.  And, therefore, we submit that a sentence within‘the‘
range, aé your Eonor hés calculéted 1t, or a sentence above
that range, woula be an apprcpfiate sentence.

h I also want to speak briefly to the fine, which is'
addressed in our papers. I Ehiﬁk in the case, given the-
statutory goals of assessing fiﬁes 28 the s-atute lays out,
that the guidelines range for this defendant understates what
fine should be iﬁpbsed, obviously given the tremendous
Eiﬁanciél value of the cffense conduct, as well as the assets
that Mr. Bourke has. And in terms of the fine being a puhitive
measure as 1t should be.

Unlegs your Honor has any questions,‘l think that's

SOUTHERN DISTRICT REEORTERS, P.C.
(212) 805-0300
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all foxr the government.

THE COURT: I don't. But if the defense wishes to
respond to any of the points that you made, I would he happy to
hear that, I1£ not, I‘lllpr0ceed. | ”

MR. HADDON: I have no:further response.

THE COURT: Okay.

In every case, the‘COurt hasg an obligatioh to

determine the reasonable sentence, and a particular sentence

that 1s sufficient but not greater than necessary to serve the

required purpcsee of sentencing.
Based on all of the sentencing factors set foxth in 18

United Btatea Code Section'3553, T conclude that a

nonguidelines sentence is appropriate here, and intend to

impose a sentence of year and a day in custody to be folloWed
by 3 years of supervised release, a mandatory assesguwent of
$200, and a fine of one‘million dollars.

For the record, I will now go through each factor in

some detail. I beagin with the nature and circumstances of the

offense, and the history and_charactaristics of the defendant.

This defendant participated in a scheme to make
corrupt payments to officials in &zerbaijan, in orxder to get

their approval for the privatization of a gtate ownad o1l

. company in Azerbaijan.

. This defendant was an investor in the venture and

caused many friends and acquaintances to invest in the venture.

-

SOUTHERN DISTRICT REPORTERS, F.C.
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He knew that the moving force behind the project was Victor
Kozeny. He further knew of Kozeny's experience in a simiiar

privatization effort in the Czech Republic. He also had a

reason to know that Kozeny was willing to bribe officials in

order to achieve the desired privatization.
During -the time he was an investor, the defendant
agreed to participate in a scheme to make corrupt payments to

officialsg in Azexbaijan. His sole motive in doing sc was to

make a very large return ot his investment which, for him, was
]

a relatively modest six or so million dollars. He expected to

maké hundreds of millions of dollars in the event of

" privatization.

The scheme failed and he lost his money.

I turn now to defendant's history'and ch&ratteristics;

This, now, 63 year old defendant is the father ofl
three grown children. He maintains an amicable relatiousﬁip

with his ex-wife, and has been involved in the past 13 years in

| a stable relationship with his partner. He has both a -

masters -- bachelors and a masters in business administration.

He started his own leather goods business, which he built into

'a very profitable handbag and accessory business, from which he

made a great deal of money.

He hag also been a very successful inventor.

m'ACtgally, I meant to say investor, but also inventor. He has

been involved in medical research, which has led to some

SOUTHERN DISTRICT REPORTERS, P.C.
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successful treatment options and to research into other

potential treatments. His research that he either deoes himself

or.sponSOrs is mostly in the area of treating various cancers
and auto immuneldiseases. He is a long time philénthrqpist,
particularly supporting medical résea;ch as national parks.

As reflécted in the many letters submitted cn his
behalf, ﬁe has also directed his charitable efforts to
individuals which ha?pen to be in need of assistance.

"he ‘next factor is the need for the sentence imposed.
And, under that factor, there's several sort of subfactors that
are set forth in the statute. |

The first of those is to reflect the seriousness of
the-dffensé, andipromote respect for the law, and provide just
punishment for the offense. I am convinced that this sentence
achieves all of these geals under the circumstances of this
case. It reflects the sericusness of the offense, it_doés

promote respect for the law, and it provides a just punishment

" for this offense and this coffender.

The next subfactor, so to gpeak, is to afferd adequate
decerrence to criminal conduct. Deterrence is as important in

white collar fraud cases, as it is with respect to any other

‘cdategory of criminal conduct. Those who participated in

efforts to corrupt foreign officials so that they May makse a

| handsome profit on their investment, have violated the law and

deserve to be punished. Had this scheme succeeded, a number of

SOUTHERN DISTRICT REPORTERS, P.C.
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- American investors would have made hundredfold returne on their

investmenﬁs. ‘officials in Azerbaijan would have become.even

richér, while the people of Azerbaijan would have been deprivé&
of the benefit of the valge of their greatest ﬁatural resdurceﬂl
Such'conduct cannot be tolerated and must be punished. fﬁislis

also the wmain reason that I concluded that jail sentence is

: réduired and rejected your request for probation.

While I really don't‘think Mrl Bourke needs any
rehabilitation, and along tﬁis line I do note Section 9945 of
Title 28 whiﬁh stated at the time the Sentencing Commission was
established, that<the‘Commission was charged withlensuring cthat

the guidelines reflect the gemeral appropriateness of imposing

- a ‘sentence other than imprisonment in cases in which the

defendant is a first offender, who has not been convicted of a

| crime of violence or an otherwise serious offense. But I,

.nonetheless, chclude here, that a pefiod of time in jail,

albeit brief, is reguired to effect the goal of general.

deterrence. Those who invest in foreign countrias must

5'reCngize that bribery of foréign officials is outlawed by the

Foreign Corrupt Practices Act and cannct be undertaken with

impunity. Such bribery must, and will, result in a jail
sentence.
The next subfactor is to protect the public from

further crimes of the defendant. While the public deesn't need

afanyﬁprotection‘from this defendant, gquite to the contrary Mr.

SOUTHERN DISTRICT REPORTERS, P.C.
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‘Bourke is an asget to the public, his incarceration will only

iﬁpede his efforts to continue ﬁo improve the environment and
the society in which he lives.

The next subfactor is to provide the defendant with
needed educational and vocational training, medical éare;‘or
other corféctional treatment in the most effective ﬁanner.

And, again, this-defendant does not need any of thoze
correctional services.

The next faétor is the kind of sentences available.

There is no mandatory minimum term here, under any
guideline calculation. Having decided to give a nonguideline
séntence; I am awaré that I could give a term of straight
probatioﬁ, a term of prcbation with'a‘period of home
confinemant or community service, or a term of imprisonment.

However, for the reasons already stated, particulariy
general deterrence, I cénclude that a jail term is appropriate.

Tha ﬁext fa;tor is .the guidelines‘sentence and
applicable policy statements. The guidelines sentence here, as

is. always true in fraud cases, is driven primarily by the

amount of loss or intended loss. 3o you remember, starting

with offense level of 8, it immediately hit 23 because of the

amount of less. But that is not the beginning and the end of

the purpose of sentencing. 'There are a number of factors here

favoring a nonguidelines sentence.

. Firet -- this is lengthy, I apoleogize. First, and

SOUTHERN DISTRICT REPORTERS, P.C.
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perhaps most important,‘this defendant was in no way the
orlglnator of thisg scheme. There is no doubt in my mind‘that
hlS 1nvolvement began as an investor hoping to make .a good deal
of money. However, I also find, as did the injury, that over
the course of time in which he was an investor, he learned that
in order for this investment to pay off the wheels would need
to be greased by bribing the decisionmakers in Azerbaijan. Ha
went along with that plan and furthered its goals.

on the other hand, there is slim proof as to whether
the Exibes were paid, and if so how much was paid, and if so
who got the money. In the end, the intended privatization
never occurred, and this defendant and many others lost the
full value of their investment. Bourke never made a dollar on
this scheme, and it has cost him many years of stress and
aﬁ#iety in.several ways. ‘

First, he tried to be = thstle.blower égainst those
he ‘perceived as the real wrong-doers, Kozeny, Bofmer, and
Farreli,lwho he believed developed the sophisticated scheme to

defraud the investors and steal theix money. He met with the

Manhattan District Attorney's Qffice to explain his view of the

gcheme.

Now, ag@ a result in part of his cocperation, which you

said didn't happen, Mr. Chexnoff, but a letter from the ADA

disagrees with you. As a result of his efforts, a grand jury

was convensd and Mr, Kozeny was indicted.

SOUTEERN DISTRICT REPORTERS, P.C.
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Second, and far woﬁse for Mr. Bourks, has been‘the
vears spert fighting this ¢ase. A case he believes is
migguided.- He deeply bhelieves that the government has not
treated him fairiy. He hag raised many challenges to his
conviction, which T will discuss in detail later in these
proceedings,l Suffice it to say, for now, that there may yet be
merit to many of his charges. | l
| In any event, there is enough uncertainty'hére tb
warrant the imposition of a nonguidelines sentence. After
years'of supervising this case,” it is still not entirely clear
to me whether Mr. Bourke was a victim, or a crook, or a little
biﬁ of both. Because I balieve I should resolve all doubt on -
this score in deféndant'é favor, a nonguidelines sentence is
warranted on this ground alone.

in addition, in reviewing the 80 letters that I'have
rébeived, I am truly and deeply convinced that thié is an
unusual man whose ériminal conduct is more than balanced bylhis

life-long commitment to helping others. I Xnow that the

Probation Department which, in my experience, rarely recommends

a2 nonguidelines sentence, recommended one here. The Probation

It Départment found that the guidelines called for senteace cf 120

months in custedy, yet the Probation Department recommended the

sentence of 24 months or an 80 percent reduction based

primarily on this defendant's good works.

-

The presentence report cited, in particular, Mr. -

SOUTHERN DISTRICT REPORTERS, P.C.
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Bourke's-funding for a school for the deaf, hisg donations to
naticnal parks, his sponsering of an annual sgience Symposium
and his a;tive efforts te help develop treatment‘and curés for .
iife{threatening céncer. I quote briefly from the presentence
report, "One of his companies invénted and developed a
treatment fo£ blood cancer that doctors continue to use.today.
Presently, Bourke in conjunction‘with research experts at Duke
Univérsity is working on a novel new cancer treatment.™

fhe conclusion reached by the Probatiﬁn Departmént are
ééfe than supported by the 80 letters that I have read, .and by
some of the exhibits submitted by defense counsel. In addition

to thesge institutional geod works, Mr. Bourke has been

- exceedingly generous and helpful to individuals in need who

somehow crossed his path. His specific acts of kindness and

generosity are reccunted in the lettexrs. This lifetime of good

" works was not undertaken in the last few years to aveid a

potential jail sentence. These acts attest to a lifetime of

‘good works that deserve a significant and substantial reward.

The last factor is the nsed te avoid unwarranted
gentencing disparities; And that's a laudable goal. it ws fhe
dverwhelming'purposa behind the Sentencing Raform Act of;1984
ahdhdoes survive the Booker analysis. The guidelines aystems

was promulgated set forth a naticonal norm for certain criminal

- conduct. However, =zach offender muet be sentenced based on his

or her own conduct. For all of the many reasons I have-already

SOUTHERN DISTRICT REPORTERS, P.C.
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set forth, the sentence here, a nonguidelines sentence, does
not create unwarranted sentencing disparities. Unwarranted

being the key word. I therefore conclude that, cdnsidering the

. goals of séntencing and the individual I'm sentencing, that a

sentence of é year and a day in custody to be followed by three
years‘of supervised release is sufficient but not greater than
nécessary to serve the goals of sentencing.

In addition, the required special asseséﬁent‘of.$20b'

mast be paid immediately, and the fine of $1 million need to be

EL paid, but'I don't supposz immediately. That can be done at the

end of the jail term.
Defendant is teo be gupervised in the district of his

residence. The standard conditions of probation, as

' recommended by the Probation Department shall apply.

'Tn addition the following mandatory conditions alwavs

%;apply. First, defendant shall not commit another federal,

'state, or local crime; second, defendant shall not illegally -

VOSSESE a éontrolled gubstance; and, third, defendant'shall not
possess a firearm or other destructive device.
The mandatorxy drug testing condition is suspended

based on this Court's conclusion that this defendant poses no

gi:risk'of_any drug or alcohol abuse. The only specizl condition .

iz that defendant ghall report to the nearest probation office
within 72 hours of his release from custody.
Are there any legal objections, which ig not a réquest

SOUTHERN DISTRICT REPORTERS, R.C.
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to reargue, but if I made a legal error. Any legal objections

‘befcre I actually impose the sentence.

SKWRAD: No, your Honor-'

THE COURT: Mr. Chernoff?

MR. CHERNOFF: Your Honmor, just with respeect ﬁodthe
aeféndant's objections to the PSR which were-numerous,'l.would
submit thét none of themlare a factor.in youf Honor's éeﬁtence,
that they probably don't need the be ruled on.

THE COURT: To some extent, I have made certain

decisions on the guideline calculations. Much of that

I memorandum involved the arguments about what the appropriate

éﬁiaelines are. And I set the guidelines.

MR . CHEENOFF: I was jﬁst reférringrto his factual
actions on the narrative of the offense conduct.

THE COURT: Well, you know, I think that‘slreargﬁing

the case. I though: those objections was their view of the

» case, which is the government's view Of the case, and that's

for another court on another day.

MR. CHERNOFF: I agree, your Honor. I was just asking

‘that the Court rule that those objections need not be resolved.

THE COURT: That's right. I'm nct going to resoclve

those factual objections, it's for another court for another

| day. And I needn't do it to impose the sentence. Thank you;

MR. CHEENOFF: And we did take the position that Mr.

Bourke should receive an aggravating role enhancement, which I

SOUTHERN DISTRICT REPCRTERS, P.C.
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gather --

_THE COURT: Yes, I'm denying that. Yes. Thank you.

I'm denying the reguest for an aggravating role enhancement.

If anything, I gave thought to. the request for minimal role.

But I denied that, too. I don't think it was minimal. Think I

| share the -- I think the governmment's view here, that he was

more than a passive investor. Certainly was a ﬁarti;ipant in
every way. His role was for the success of the adventure. But
T don't think it warrants an enhancement, either..

Any other_legél objections? No.

Pursuant to the Sentencing Reform Act of 13984, it is

the:judgement of this Court that the defendant, Frederick

Bourke is sentenced to a year and a day in custedy, to. be

followed byw3 years of supervised release.

Defendant shall be supervised in the district of his
residence, and be required to adhere to the standard and
mandatory conditions of Probation and the special conditions
set:forth earlier. He is further required to pay'the mandatory’
assessmént‘of'$200, ard a fine of $1 million due at the end of
the period of incarceration.

I order this sentence imposed as stated.

Mr.Bourks, you have the right to take an appeal of

- your conviction and sentence within ten days. I guess I-have

tothave gay this. If you cannot pay the costs of the appeal,

you have the right to apply for leave to appeal in forma

SOUTHERN DISTRICT REPORTERS, P.C.
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péﬁperis.

Now, the next issue is bail, pending‘appeal; ‘T am
prepared o rule on.that motion. I have congidered the
submissions, but once again if anybody wants to be heard
further other‘thaﬁ issue, I'm happy to hear_youT Dthgtwiée I'm
prepared to rule. | -

SKWRAD: We rely on oﬁr papers.

ME. CHERNOFF: BSam2, your Honor.

THE COURT: In order to succeed on meticn for bail

pending appeal, a defendant must prove by clear and cbnvincing,

evidence that he is not likely to flee, or pose a dangér‘to the
community; that his appezal is not for the purpose of delay;
aﬁéj that his appeal raises 2 substantial question‘of law or
fact, likely to result in reve:éal, an order for newrtrial, 2

sentence that does not include a term of imprisonment, or

‘ réduced sentence less than the total of the time already

served, plus @he exbected duration of the appéal process. |
That standard is set forth in 18 United States Code

Séétign 3143B, but also can be found, recéﬁtly, in‘the case of
United States versus Zillgitt, 286 F3d 125, second‘circuit
2002. |

| Bourke‘haa argued that he satigfies all three
requifements for bail pending appeal. First, he posés'no.risk
of flight. His passport has been surrendered, and he has
aéréed to travel only within the United States.

SQUTHERN DISTRICT REPORTERS, P.C.
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In additicn, he has not missed a court date and has
comﬁlied with the terms of the release. He has substantial .
family ties in the United States, including childien'aﬁd‘
grandchildren who live in Connecticut. |

| Finally, he has been‘invoived in development, I-have

already discussed, of noninvasive tieatment for cancer and
other autoimmune diseasges, which was about to enter the -human
testing stage and, therefore; he has no reason to fleé.

additionally, Bourke possesses no danger to the

community. His crimes are not violent, and he has led -- and .

"I'm gqueting from his submission, led an exemplary life before

and aftery the conduct at issue.
Second, he argues that his appeal is not for purpcse
cf delay. He has maintained his innocence throughout the

trial, has ordered and received the transcripts, has every

intention of proceeding promptly with his appeal.

Finally, he argues there are substantiallquestions of
law or fact that could result in reversal of convictien or a
new. trial. | |

A substantial éuestion concerning the standard, and I
quote‘from Second Circuit United States v. Randall, 1985,
Substantial guestion is "One of more substance that would be
necessary to a finding that it was not frivolous. Tt is a

close guesticn, or one that cculd very well be decided the

| other way.Ii

SOUTEERN DISTRICT REPORTERS, P.C.
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In Citing from another cifcuit, the Sixth Circuit in
;985_T "The substantial questiﬁn standard does not reQaire the
district court to find that it committed reversible error."

For the reasons I'm about to articulate, Bpurke#s
moticn for bail pending appeal is gfanted_ If first twd
factofs‘weigh‘in his favor. He is not likely to‘fleé; ﬁof does
he pose any danger to the community, and his apﬁeal is ﬁot |
géken'for the purpose of delay.

' There are also substantial questions of law or fact
here that could lead to reversal or and/or a new trial. In
particular, although I believe tha’jury was sufficiertly and -
correctly charged with reapect to the mens rea elemenﬁ, tﬁét
Bourke must possess, in order to be convicted of the conépiracy
ﬁoumt, the charge could have been cleared. I think the chaxrge
as a whole did instruct the jury that it‘mgst find he intended
the element of the.subStantive offensé. However, the Seﬁoﬁd
Circuit may find that the part qf the instfuctions direﬁting‘ a

the jury that the government need not prove every eleément of

.the substantive offenses maybe confusing.

The only other issue that could be reversed is my
ruling on whether the jury must unanimously agree on the overt
act that was committed.

The Second Circuit could disagree with the Fifth and

Seventh Circuit and decide that unanimity is required. .

-While the Second Circuit decigion ruled the other way

SOUTHERN DISTRICT REPORTERS, P.C.
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in either issue will reverse only Bourke's conviction on the

gpﬁspiracy counﬁ, the sentence for the falsz sﬁatements charge
wﬁﬁld likely be shorter than the amount of time it would take
for these issues to be litigated on appeal. There is thus a
danger that Burke could be in priscn longer than hecessary.

For these reasons, kail pending appeal is apprbpriate.

The current conditions of release can be continued., I don't

. see why they.need to be increased. I'm sure they are

sigﬁificanﬁ.

And so, if there is nothing further from anyone.

ﬁnything further?

MR. CHERNOFF: Your Hénor; I guess T Qould just ask
the‘Cou;t te reconsgsider that rﬁling in one respect. I don't
think that the sentence on false statements would result in a
differént guidelines range. And, in fact, I think the félse
statements convictibn shows that the jury believed that Mr.

Sourke knew of the bribes and did not merely consciously avoid

" them.
TEE COﬁRT: The problem with that argiment is that you :
| have Eo sea the case iﬁ the -- the light most faverable to the
Jovernment, meaning that if -- if the reviewing court sees the

cage differently, then maybe there was no lie. That's the

problam. He believes it to say I'm sure he was telling the

- truth. It depends on what, exactly, a reviewing Court might

think are the factual findings here when they are supported by

| SOUTHERN DISTRICT REPORTERS, P.C.
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the evidence.

So I'm not going to go intc that more. But I am not

going to revisit the ruling. And I'm going to relsase him on

baii_pendiﬁg appeal.

| However, I suppqsg,‘because I'm not going to be back
doing this, maybe, again, I should probably do the designation
now, éssuming for the sake of argument this conviction is
affirmed someday and sentence is affirmed someday..‘

‘Do you have any reguests with respect to designation.

MR. HADDON: We do, your Homor. We request that your
Honof cengider ;ecommending that he be designated for placement
in Englewocod Colorade, FCI. TIt's a minimum security facility
in Colorado, houses about a thousand male offenders, héS'é.
satellite camp. And it's close to us, his lawyers. It is also
close to the homé he has, and his partner.

THE COURT: Ok;y. I see no reason not tc make the
recommendatién. I'm sure you told Mr. Bourke I don't do the .
assignmenté. The Bureaw of Prisons-does'the assignmeﬁts. AllL
fhe Court can do 1s make a recommendation. And_i always agree

to recommend a place near to family, if possible, so that they

It can maintain visits throughouz the period of incarceration. So

I am prepared to. recommend FOI Englewocod and any associated
camp that it may have.
Is there anything to diswiss here, Mr. Chernoff?
- MR. CHERNWOFF: Yes, your Honor.

SOUTHERN DISTRICT REPORTERS, P.C.
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The government moves to dismiss the two underlying
indictments. There are also two other small matters, vour
Henor ..

One is that the defense had reguested that the
séntencing submissionz be sealed. We. don't --

-THE CQURT: Some.. |

" MR. CHERNOFF: Some of thém. We don't believe that is
appropriate. And we would'iike our sentencing wemo ﬁo,be‘
docketed. | |

THE'CQURT:” I didn't realize there was a request that
thé sentencing memorandum be undef seal. There were cerxtain
other submiesions that I'm granting, both'sides have requested,
buﬁ not this., In fact, I'm sure of that, because.l have
already reléaeed the sentencing submissions to the public;

ME . HADDON: We filed it with the suggeétion that you
?onsider keeping it under seal, but you did not seal it,-so'
it's not under seal.

So I'm not granting the motion to seal the sentencing
submigsicn, however certain cher issues which parties are well
aware}'are being filed under seal.

MR. CHERNGCFF: &nd, finally, your Honor, there was

|i just -- we had preparéd, given all of the nameg in the case,

there was a substantial list of proposed corrections to the
trial transcript. .And I showed them to defense counsel. But
it has only been a few days, I have been busy with a bunch of

SOUTHERN DISTRICT REPORTERS, P.C.
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other'thiﬁgs. I wonder if we can get that done today, they are
not very controversial, but there are some things we think

shcould be corrected for the sake of having a clean transcript

'én appeal.

»SKWRAO: We haven't had a chance to review that and

we '1l probably have a few of our own and get all that within

the next --
THE COURT: What I.can't do in the next few days is
revisit a sentencing issue, but I think still would have the

power teo make the corrections to the trial transcript appeal

! _but --

MR. CHERNOFF: If there is no objectien teo extending

the Court's jurisdiction for that purpose, then I think that

- will work for us, your Honor.

THE COURT: Right. This appeal will be filed within

ten days, but that's within ten days, so it depends when you

) get it.

SKWRAO: Right, I think your Honroxr will have
jurisdiction to deal with that issue.

THE COURT: Ckay. Two gquestions have arisen.
cOunt two of the § 2 indictment, is that alse dismissed. The

clerk says there was a count'two,'one and three, but_I think

- you might have dismissed count two at some other earlier time.

MR. CHERNOFF: Mr. Bourke was acquitted on count two.

" THE COURT: That takes care of that.

SOUTHERN DISTRICT REPORTERS, P.C.
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and the cther gquestion was I wanted to be ciear on

this designation. Do you want me to recommend FCI EﬁgleWood or

FCI Englewood Camp.

MR. HADDON: PFCI Englewood.Camp, your Honorﬁ And I
would reqﬁast that he be allowed to voluntarily sﬁrfénderf

THE COURT: Voluntary surrender, for sure.

Anything further? o - '1. X

MR. CHERNOFF: Not from the government, youf.Honor.

MR. CLINE: No, your HoORor. .

THE COURT: All right. Thank you.

(Adjourned)
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