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And cee zlso the exnressions of Chief Justice larshall in
the Charming Betsy, 1704, 2 Crrnah,, 64, 120, However, in YsIlvisne v,
. Coxe, 1202, 4 Cranch,, 209, the court rescognized the wmlidity of the
law of New Jersey vhich prohibited the expstristion of cextain Paglish
sympathizers described, inaisting thrt they were otill citisens of
Few Jarsey,

The Xentuoky, in ilszberry v, Urwkins, 1839, 9 Dena, 177, 178
had, however, no doubt upon the matter, In the course of the opinion
of Chief Justice ‘odbertson, the following doctrine was anmnounced,

“hatever may be the apeculntive or ractical
dogtrines of feudal governments or nges, clle-
glanae in these United "tatas, whether loeal
or national, is, in our Jjudgment, nltogether
conventional, :md may bte repudiated by ‘he
native 23 well as adopted citizen with the we=
sumed soncurrence of ‘the govermment ~ithout
ite formal or exmressed sanction, Expatri-
ation nay be considered a practieal snd funda=
nental dootrine of imerica, imerisan history,
smerican institutions, end imericen legislation,
all recognize it, It hes growm with our growth
and strengthensd with our streagth, The po~
litical obligrtions of the oitigzen and the
interests of *he republic nsy forbid a renun-
clation of allegiance by his mere volition or
declaration ¢t any time, rnd under all circum=
stanceas, md therefore the govermment, for the
murnase of nreventing abuse and securing rublis
melfnre, may regulate the mode of expatristiom,
PBut rhen 1t hes not preseribed sanmy limitatiom
on the right rnd the citisen hae, in good faith,
abjured his country rnd beeome a subject or citi-
zen of a foreign nation, he should, as to his
native governnent, be considered as denstiocnalised
espeaially so far as his civil rights nay be in-
volved, snd szt least s0 long as that rovermmend
shell seem to noquiesge in his renmuneistion of
his politiesl rights and obligations,

The some view, substantially, weas expressed by ane of the

Federel circuit courts in “toughton v, Taylor, before 1240, 2
Paine C, C,, 656, 661: "In this coumtry," said V-n Ness, J., "ex-
patriotion is conoeived to be a fundamental right, As far as the
prinsiples maintained and the rractice adopted by the Govarmment
of the United States is evidense of its existencs, it is fully
recognised, It is constantly exercised and hes never in any way
been restrained.*
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The above cases represent thoroughly the legal thought on
the question during the period covered by the omses, As will be noted,
the earlier czses, with the exveption of the esrliest, nnd all of the
Supreme Court cases, seem uncertain as to the right of expatriatiom
in an ‘mericsn citizen in the absence of some asuthorizing statuts of
Congress, ‘ome of the State courts and ons of the circuit courts used
strong langusge, however, in favor of that right; The matter stood
thus mtil 1866, when, owing to the Fenian trouble in Great Britain,
and the consscuent troubles irto which some naturalized imericesns
fell, Congress passed an sat "conserning the rights of imerigem eitiszens
in foreign “tztes," the preamble of which read:

Thereas the right of expatriation is a natural and
inherent right of all neople, indisnensable to the en«
Soymant of the rights of life, liberty, and the pure
suit of haopiness; ond

Ythereas, in the recognition of this principle,
this Government has freely received emigrents from
ell nations, and invested them with the rights of
oitizenship; and

Vhereas, it iz claimed that such mrim citizens,
with their descendants, sxe subjects of foreign States
owing allegiance to the governments thereof; and

‘Thereas, it is necessary to the maintenanee of pube
lie pesce that thia clain of foreign sllegiance should
be promptly and finally dissvowedt Therefore, * % ®

Since the paassage of this Ast the question does not seem to
have been squarely raised in the Supreme Court , and oonssquently its
meaning with reference to the right of imericen citisens to expatri-
ate thamsalves haz not by that body been pronounced upon, The ssb
has, however, been befors the Federal courts a number of tines; btut
the results have not been uniform,

In 1879, in Inited Stotes v, Crook, 5T p 453, ‘:r‘:b:lh.
ecourt, in passing uvon the right of an Indisn to for his
relaticns, took oceszion to spesk of the right of eapatriation, which
he denominated a "God-given right,* In 1897, Jermes v. Landes, 84
Fed,, 73, 74, the statuts was exvressly referred to by the court, and
an interpretation given of its meming, Hanford, distriot judge, sayingt

‘ne government to
anoTRERORR" 213253 °B8205ESH by the voluntary
sction of the subject, complying fully with the
conditions of naturalisation laws, eo that there

ion and assent on th of
%ot.h ombootmdthc?;om':m::tt:m

the pew =llegiance attaches, Authorities entitled
to greet rspect have been cited in the argurent,
holding that it 1e 2180 neceszary to have assent on
the part of the government renmmged, In my opiniem
that rule no longer obtaina in the United States,
since Congress, by the act of July 27, 1868, now
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reenacted in seotion 1999, Revised ‘tstutes,
has exnresaly declared it to be the poliay
of our Covermment that the right of ex-
patriastion iz & natural ond Inherent right
of all peopls, indispemsable to the enjoy-
ment of the richta of life, liderty, and
the yursait of happiness,

A different view of the sct, however, was token in Comitis
Yo Parkerson, 1893, 56 Fed., 556, 599, where the court, after dis-
cussing the esrly casea ~nd the uncertainty vhich had existed in
the varicus depsrtments of the Government s to the right of ex=
patristion on the part of an imarioan citisen, »nd, firther, after
a carsful analysis of ‘he statute itself and its termsz, expressed the
following conclusiont

It is to be observed that the act itsslf, as
doss its title, deals only with the nroteection
of aliens by birth who have become citizens Yy
paturalisation, As to them 1} declares it to de
the determingtion of the United 3tates to agccorxd
to them when in fereign states the ssme prectecs
tion as iz scoorded to nativewborn aitizens
simtlarly situsted, The whole scope and foroe
of the set, when most 1iberally oonstrued, even
when expended Ly the more gensral terms of the
preshble, deslares that naturelized eitirens
having, according to the prineiples of our Governw
ment, the seme rights as nativesborn citizens shall
~ have by law the sane protection abroed, As to
wvhether allegianee ocan be eoquired or lost by
any other wians tham statutery naturalisstion is
left by Congress in precissly the same situstiom
as it was before the passage of this act, During
the yeur 1868, end since, five treatiss have been
entersd into between the United Statea and foredgn
governzents based upon this ststute, In which the
right of expatristion is deslt with, = * * and
in all these treaties the right, is confined, as
is the statute, to that of citizens or subjects
of our country who have become citizens or sube
jeats of others by direct ctetutory nsturalization,
So that, with reference to the guestion befores the
court, the law is left ~here it was previous
to the year 1268 snd Congress has msde no law
authorising =my implied remmaiation of citizan~
ship,

This view of the statute seems sound, snd the questionm, -
therefore, is still more or less an open ons rhether a nstive
Aperican aitizen may expatriate himself,
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Seation 2.~~ithat pay agount to expatriatiome

It has been said "that s men could not throw off his
natural allegisnce, exvept in sssuming some new citizenship,*
Baird v. Byrne, 1845, 3 ¥all., jr., 1, 12} snd, as already
suggested sbove, other courts have held that it must be with the
sanction of the govermment being forssken, “es also “hearer v,
Clay, 1822, 1 Litt, (Ky.), 260,

A, FXPAIRIATION BY TAEKING CATH OF ALLEGIANCE TO A MRFICH
GOVERNMFNT

(ne of the sarliest cases in which the cuestion was presented
as to the effect uron Americen oitizenship of the teking of an oath
of allegiance to n foreign power was presented in T=lbot v, Jansen,
1795, 3 Tall,, 133, 164, end the court, in denying thst such had the
effect of expatriating the citizem, ussd the following langusges

Admitting he had a right to oxpatricte himself
without any law presoribing the method of his
doing s0 we amrely must have some evidence that
he had done it, There is none, but that he went
to the Test Indies 2and took an oath to the Frensh
Republie and beoceams acitisen there, I do not
think thst merely teking cush sn oath and being
adnitted a eitisen there in itself %» evidence
of s bons fide expstriation or completely dis=
charges the obligations he owus to his om country,
Had there Leem any restrictions by our own law
on his quitting this comtry, ocould any act of a
foreign coumtry operate as a repsal of these?
Certainly noty ¥hen he goes thare, they knowm
nothing of him, perhaps, Mt from his own repre=
sentation, He becomes a citizen of the new

at his peril, The 20t is complete if he hes
logally quitted his owmj 1if not, it {s» sudordie
nate to the nllegionee he originslly owed, Ry
ellegiance I mean that tie by which a citizen of
the United States is bound as a nember of the
society, Did cny msn suppose when the righte of
citizenzhip were so freely and honorsbly bestowed
on the unfortunate Herquis de 1z Payette thst
that absolved him es a subject or citizen of his
own country? It hed only this effecty That
whenever he ocame into this country and chose to
reeside hore he was ipso facto to be desmed a citie
sen without anything finrther, The same conse-
quenee, I think, would follow in reapect to
rights of citisenship conferred by the French
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Republiec upon some illustrious charoccters in

our om end other countries, If merely intended,
ns ingenicusly suggested at the bar, that upon
going to France and performing the usual recuisites
they should be them French citizems, vhere is the
honor of 1t, since any man may sveil himeelf of

s indiscrisinate indulgence pgranted by lsw, ‘ome
dissgreeabls dilemmas mey be occasionsd by this
double eitizenchip, bdut the nrinciples, as I have
stated themy, azppeer to me to be warrented by law
and reason, rnd if ony difficultiea erise they
rhow more strongly the impoertance of a law regu-
latinyg the exerciss of ‘he right in cuestion,

In the_Charminp Fetsy, mapn, *he came resu!t was reached
vith reforence to one who had taken the oath of allegiance to Temmark
end in iich v, toyghton, 1801, 2 Johme, Cas., 407, *he court held
thet where a neturalized oitisen, formerly = British subject, had
taken the ocath of ellegisnce te the King of “pain and had been ap~
pointed consul for Spein in New York, he st11l remained an Ameriosn
eitisen, Howsver, in PFrown v, Dexter, 1884, 66 Csl,, 39, the court
regarded as sn allien one vho had moved from the Mnited ‘tates inte
Canada and hed there taken the oath of alleglance and beacome a perma«
nent resident., And see_EKirsher v, lrray, 1893, 54 Fed., 617,

B, BY PFRFORMANCE OF CFPICIAL DUTIES UNURR AFPODNTMERY FROK &
FOREIGN GOVERNMENT,

As alresdy pointed out in the case of Fish v, “toughton, supra,
the performsnce of the duties of coneul for znother country, evem if
gecompanied by 2n oath of allegiance, has no effect uvon the citizenchip
of the person so ncting, A similar resull wss reached with reference to

the holding of loeal offices im Calais v, Ysrshfield, 1849, 30 Me,, 515,
Co DIFRPORMANCE OF MILITARY rm'!.

(a) EXPEDITIONS ACATNST YEUTRALS,

In -antissima Trinidad, 1821, 1 Crock., 478, 8.8« on appesal
77 Mt., 283, it appeared that m American citizen had notified the
Americsn consul in a foreign port of his intention to sxpatriate hime

pelf andthatbe subsequently went into the naval service of a newtral

e ry. The court thet these acts would not amount to an exe
pctrintioa. In Eircher v, Murray, supre, howover, whers an Americen
citisen emigrated to Texas and served in the Texms axrmy during its
revolutionary struggles, nd through his services was made a citizen
of the 2tate of Texas, the court held not only that he had himeslf
become & citisen bdut that his wife was eslsc a citisen of the State
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of Texnae, This case does nat of itself go to the point that the
husband or » ife had expatristed themselves since the case could
have been decided the same way by recognising dusl megum.l/

(b) FXPEDITIONS AGAIRST TEE UNITED CYATES,

™n Stete v, Adams, 1876, 43 Iowe, 99, it appeared that
sn Anerican citizemr-imt—bwolumtarily served in the Canadien ermy
during the war of 1812 betwesm England and the UInited States, The
court held that cueh involuntary service did not emount to am act of
expatriation, And ree lollvaine v, Coxe, osupra, In Burkett v,
¥eCarty, 1974, 10 Buch,; 758; I VAIISITY of an sct of-the-Kemtucky
TegIslnturs was called in question, known as the expatristion act,
vhich nrovided that those who joimed the Confederste army sheuld be dec
2o have denntionalized themselves, and 20, of course, have forfeuited
their citizenship, The court held that sush san ~et was meonsti-~
tutional and that citizenship was not forfeited by fighting im the
Confederates srmy, (It should be noted that this a«ningly involved
the question of stats citizenship omly,)

D, FXERCISING THE FUNCTIONS OF 4 CITIZFN,

The courts have alno held thet {¢ is immaterial that
an American citiszen moves to & foreign coumtry end there exere
ocises the f\metions of a oitiszsen, such as voting; he still re~
tains in spite of this his former citizemship, Caleis v, Marshe
f1e1d, supras State v, idmms, supre; Vere v, TielF, 1583, 50

[}

*p

B, RESIDENCE

A muxber of ocases have stated Ut in crder to effect
a change of sllegiinea there mst dbe s change of domieil, Thus
where sn imuricen oitizen, while -ennouncinghis intention to ex~
patriate himself, went personslly to s foreign sountry but left
his family in the United States, it was held that he had not
changed his domicil, Santissima Trinidad, spwaj; loIlvaine v,
Coxe, surra, In some JERE thstwmrw wxpatristion WSEns to have
t8en mads also synonymodts with emigration, Jeansen v, Brigantine,
1794, Bes, 1123; urray v. HaCarty, 1811, 2 WP, 393, 397«

LK R

%/Tn Calate v. Karshfield, suprs, the citicen had performed
vOlUNCEYy TUTVIiGs 1N the loosl militia, but this wes declared
to b insufficient to produse expatriation. ‘
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P, MARRIIGE TO A FOREIGH [ URJECT,

This question has ealready been trested above in connee
tion with the cases of Jenres v. Landes, 1897, 84 Fed., 73;
Pequignot v, Detroit, 1883, 16 Fed,, 211)
1893, 56 Fed,, 556, In the case first named the court recoge
nised that there might be expatriation bty virtue of marrisge te
a foreign mibject, In the scoond ocase it wes exyressly held
that marrisge of & nstive Amsricen wommn to a foreign subjeat
denntionalized the woman, The third case, which ia distinquiche
able from the last preceding on its fsots (and wasz so distinguished
by the court), 1s in svirit contrary to it, ~nd held that mere
risge to »n nlien who wes a resident in this country hed no such
Offm.

The “ecretary of ‘tste'!s report discusses the laws of citisen-
ship by deserting soldiers in the following termai

Section l.=-Deserting soldiers,

Dy =n sct aporoved March 3, 1865 (Stats, at Large,
chap, 79, pee., 21), Congress pmvidod--

That in sddition to the other lawful
penalties of the crime of desertion from
the militery or naval service, all pere
sons wha have deserted the military or
naval service of the United States, who
shall not return to said serviee or re-
port thenselves to a provostemsrshal
within sixty days after proslamstion
hereinefter mentioned, shall be desmed
end taken to heve voluntarily reline
quished and forfnited their rights of
eitizenship snd their rights to become
citisens,

This act has been before the courts in a number of cases,
and vhile the courts have sustained it, they have construed it
very striotly, end consequently have insirted thst in order for
it to apply the nersom in question must have been convicted by
t court-martial, Gostscheus v, Matthewson, 1875, 61 N.Y., 420;

Huber v, Reily, 1866, 53 Pa. St., 112; State v, Symonds, 1869,
57 Ve., 148y “everspce v, Reeley, 1870, 50 R.H., 4493 Holt v,
Ho’.t. 18‘71, ” h.' L&' and see m&mﬂ v.;ﬂo‘, 18'77,

2 Flipp., 113, MNoreover, it must appeer that the finding of the
court-martinl wes approved,
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*I¢ (the aoct) means said the court, "that the fore
feiture which it jrescrives, fixa a1l other vemalties for dosere
tion, must be edjudged to the convigted perscn, sftar trial by
o courtemartisl, and sentence approved.® (Huber v. Raily, suprs.)
Andthemintimiamhcmmbowondonlyhyoduy

suthenticoted record. Coetacheus v, latthewson, supra,
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o "Place of _Bringing. PrMution, Offensés - m:aab\”““J’A wls
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I. THE OFFENSE OF TREASON AGAINST THE UNITED STATES CAM BE COMMITIED IX A
FOREIGE COUNTRY.

Mo consiltutional obstacle prevents the punishment for treason, of
a person owing allegiance to the United States, for treasonable activity im
a foreign country committed when the United States is at war. The statutory
definition of treasom includes the words ®giving them /enemies of the United
Stateg/ aid and comfort within the United States or elsewhere.® 18 U.3.C.,
Bec. - It, therefors, follows that treason against the United States,

although commikted in a foreign country, is within the ction of the
United Btates omrtl See United States v. Bowman, 260 U.S. 94 (1922)3 %Ef
Q Grand !_n_.x:z Yeod, C"‘ do. 13,2'” (COCO DO ]

Cf. United States v. ¥Villato, & Dall. 370 (C.C. D. Penn., 1797) (sppgrently
assuming this poimt), Jurigdiction, in this sense, refers to the existemce
of the’ oftma end tho sutbority of the Pederal courts to punish that ottmo.

II. THEMO!PWTIOHSNBWWTMHAFOREIGN comtmxs
Gom BY 28 U.8.C., BEC. 102,

‘®The trial of all offenses committed upon the high seas,
or oluthoro out of the jurisdiction of any particular State
or distriet, shall be in the district where the offender is
fou)sd, or into which he is firat brought.* {22 §.S.C., Sec.
102).

A. This section clearly applies to all offenses against the United States,
including tresson and other capital offenses, and includes offenses in aay of
the following areast

(1) Offenses an the high seas.

(2) Offenasa on islands within the jurisdictiom (i.e., power)
of the United States, but not within any specific state
or federsl judicial district. Jones v. United States,
137 U.5. 202 (1890). ' |

(3) Offenses against the United States committed in a foreign
country, in an ares under the exclusive jurisdictlou of a
roreign powor.



In many instances a federal court camnot convict for a wrong committed
in a foreign country. For example, 20 Op. A. G. 590 (1893) stated that the
federal courts could not try a person for a murder committed on a foreign
island. The opiniom related to the murder, Ly an American citizen, of a na-
tive in the New Hebrides. Tho United States exercised no juriasdiction over
these islands. GQreat Britain, which exercissd gsome slight authority over the
islands, had declined to lake 1!:1'1.@1@14@ of the case. No question of venue
was involved, and the opinion d4id aot imply that 28 U.S.C., Sea. 102 was in-
applicable to capital offensss. The opiniom meant only that, generally speak-
ing, the commission of murder in a foreign country is not an offense against
the United States.

28 U.S.C., Sec. 102 applies to capital offensea. Although in its 1825
form (Act, March 3, 1825, Ch. 65, Sec. 14) this venue provision appeared as
the final sentence of a section whose earlier sentence related to non-capital
offenses, it nonetheless has always extended to capital offenses. In Jones v,
United States, 137 U.S. 202 {1890), the defendant was indicted in the United
States Distriet t for Haryland for a murder committed on Navassa Ialand

*gusne m-ﬁ:r aa island under exclusive United States jurisdictiom and
not within the jurisdiction of any particular State or district. A verdict of
w;lsrom«!. In.fﬁr-ingth-conviouon tho&xpruonrt said
‘{pe 212}s

_WR,8. Sec. 730 /28 U.5.C., Sec. 102/ . . . clearly
include murder committed on any land within the exclusive
Jurisdiction of the United States and:not within any
Judicial distriet, as well as murder committed on the
high weas.. Ex perte Bollman, 4 Cranch 75, 136; United
States v. Bevans, 3 Wheat. 336, 390, 391; Enited States v
Arwe, 19 Wall. 486.°

8ince 28 U.8.C., Sec. 1.02 applies to other capital offenses, and since, for pur-
poses of that section, there is no reasoa.for distinguishing bétween treasaon and
other capital offenses, the section expressly mentioning neitber, it may be con-
cluded that Sectiom 102 extsnds also to treason.

4 Crench 75, presented a motion for habeas corpus om
behalf of persons who had beea committed by the Circuit Court for the Distriet
of Columbia on a charge of trsason against the United States. In directing the
discharge of the prisoners, the Bupreme Court, speaking through Chief Justice
Harshsll, stated that there was insufficient evidence to warrant comaitting the
priscners for treason. 8ome evidesnoce indicated that the priscners had violated
an Act of Congress which forbade the setting on foot or preparation of & mili-
tary expedition against a foreign power: witi whom the United States was at
peace. Concerning this latter offense, the Court said (p. 135):

*But that no part of this orime was committed in the
distriect of Columbia,is spparent. 1t is, therefore, the
unanmimous opimionm of that they camnot be tried
in this district. g 1 The lav reed on the part of

X
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the prosecution is understood to apply only to offences
committed on the high seas, or in any river, haven, basin
or bay, not within the jurisdiction of say particular
state. In those cases, there iz no court which has par-
ticular cognissnce of the crime, and therefore, the place
in which the criminal shell be apprehended, or, if he be
apprehended, where no court has exclusive jurisdictionm,
that to which he shall be first brought, is substituted
for the place in which the offence wag committed.

"But in this case, a tribunal for the trial of the
offence, wherever it may have been committed, had been
provided by congress; . . . ®

Sinee the Bollman opinion disposed of the treason charge on the merits,
it did not have to consider whether the venue statute applied to treason. The
opinion containeg no intimation that the venue gtatute did nct so apply. De-
spite Justice Marshall's gtatement that "The law . . . is understood to apply
only to offenges committed on the high seas, or in any river . . . or bay, not
within the jurisdiction of any particular state,® the opinion did not exclude
from the operation of the statute offenses coamitted on foreign owned soil, but
was intent on excluding the areas comprising United States territories not
within sny State. The original section from which the present 28 U.S.C., Sec.
102 is derived, was Section 8 of the Act of April 30, 1790, ch. 9, 1 Stat. 114.
That original section consisted of several clauses. The first clause created
offenses, .making punishable as capital offenses all misconduet “upon the high
geas, or in any river, havea, bagin, or bay . . ." which other United States
laws made punishable by death if committed on land. The final clause of the
gection was the one from which 28 U.S.C., Sec. 102 derives, and did not restrict
itself to, nor mentionm, *river, havem, bagin or tay.® Hence, the limitatiocm in
the first portion of the original section did not apply to the final clause.

Ia Etates v. Bowmay, 260 U.8. 94 (1922), the defendants were in-
dicted for conspiracy to defraud a corporation in which the United States was
a stockholder (Crim. Code, Sec. 35, now 18 U.S.C., Sec. 80). The lst count
laid the offense as committed on the high seas; the 2nd count laid it aas com-
mitted on the high seas zad in Rio de Janeiro; the 3rd count laid it as com-
mnitted in Rio de Janeiro; ete. The District Court, sustaining a demarrer to
the indictment, held that the lst count was bad for lack of jurisdictiom; a
fortiori the other counts were bad. The District Court concluded that, since
Section 35 of the Criminal Code did not specifically refer to the high seas as
a part of the loocug of offenses defined by that gection, it did not extend to
acts comaitted om the high seas. In reversing this judgment, the Supreme
Court stated that although statutes punishing orimes against private individ-
uals or their property would not be construed to extend beyond the territorial
Jurisdiction of the Government, that rule of interpretation was inapplicable
to statutes punishing offenses against the existence or operation of the
Governasnt. Ag to the latter types of offeanses [;hich would. include t.rnoog.] ’
the Ccurt said that feilure of the statuts to specify that the locup shall
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include the high seas and foreign countries does not prevent an inference
that the statutg shall so extend. _The Court also quoted Section 41 of the
Judicial Code U.5.C., Sec. 102/, and said (p. 102)3

"The three defendanta who were found in New York were
citisens of the United States and were certainly subject teo
such laws as it night pass to protset 1tself and its pro-
perty. Clearly 1t iz no offease to the dignity or right of
sovareignty of Brasil to hold them for this crime against
the Government to which they owe allegisznce.®

It should be moted that the Southern Diatrict of New York, in which the in-
dictaent was brought, was the District into which the defendants were first
brought and were found {p. 96).

That 28 U.8.C., Sec. 102 applies to the offense of ireason may be in-~
foerred from the following cases:

In C e to Grand —Tr and Pira 30 Fed. Cas.
18,277 EC.C. D, Nass., 1ﬁ‘§, Sprague, District Judge,

instructed that (p. 1049) “"offensea committed without the
linits of the United States upon the ocean must be tried
in the judicial district into which the offender is first

brought, or in which he shall be first spprehendoed.”

The Judge also stated that British recognition of the existence of a southern
confederacy left the United States fres to treat its seceding citisens ®as

traitors or pirates, sccording to cur own sense of justice and policy.® This
charge tacitly recognizes that the statute applies to the offense of tressoa.

See also to G —-Xreagom, 30 Fod. Cas. 18,274 (D.C. D« Mass.,
1863); States v. Bird, Fed. Cas. 14,597. And sea {njted Stateg v.
Villetp, 2 Pull, 370 {(C.C. D. Peun., 1797), where, slthough the point was not

neationed, it appareatly was assumed that the 1790 statute provided a vemue
for treason committed on the high seas or in the West Indies.

B. 28 U.8.C., Sec. 102, is solely a venue statute; it does not confer
Juripdiction in the narrower semse; it does not create offemnses.

No offense can be punished under this section unless, independemntly
of this sectiom, it is an offense sgainst the United States; that 1s, thig
section does not extend the area in which wrongful conduot can be declared
criminal. Bather, it provides only for the place of indictaent and trial.

III. THE VENUE REQUIREMENT OF 28 U.S.C., SEC. 102 CAN BE WAIVED.

A. Yemue, or place of trial, is not jurigdictional and can be waived.
Since 28 U.S.C., Sec. 102 1is only a venue statute, its provisions ecan be
validly wvaived. In this respect there is no reason for distinguishing betwsen

.



venue uader 28 U.S.C., Sec. 102, and venue in general. Constituticmal au-
thority for the ensctmeant of 28 U.S5.C., 8ec. 102 is found in the same pro-
wvision which governa veaue of offenses committed within the United States.

"The trial of all the crimes . . . shall be by jury; and
sach trial sball be held in the State where the said crimes
shell have been committed; but when not committed within
any State, the trial shall be at such place of places as
the Congress may by law have directed.® (U.5. Comst., Art.
3, Sec. 2, Cl. 3.)

It has bsen held that this constitutional provision as to vemue of
offenses committed within the United States can be waived. In Hagner v.
United States, 54 FP. (2d) 446 (App. D.C., 1931), the indictment in the District
of Columbia charged an offense commiited in Pennsylvania and not in the
District of Columbia., The defendant pleaded not guilty, was tried amd com-
victed. The Court of Appeals held that this "jurisdictional® defect (that is,
improper vemus) was waived by failure to make seasanable objection. This deci-
gion was affirmed on ancther ground, without discussion of the waiver point.

Hagper v. United States, 285 U.8. 427 (1932).

CYC, FED, PROCEDURE (2d Ed., 1943), 8Sec. 3754s

*The right to urge objection to the venue or place of
trial is a personal one snd may be waived. It is waived
by failure tc objectiem wntil after verdict. It is not
waived by fallure to assert it until at the close of the
prosecution's case.®

Acecords Bowers, Law of ¥ , Sec. 380; 16 C.d. 187 *Crim. Law,®
Sec. 261, n. 31 (citing state cases).

In Narvel v. Zerbst, 83 ¥. (2d) 974 (C.C.A. 10th, 1936), the defend-
ant wvas indicted in the Eagtern Divisiom of a district, on counts soms of
which were charged as committed in such Eastern Division and others in the
Westerm Divisiom of that disgtrict. The defendant, on arrsignment in the
Bastern Division, pleaded guilty to the counts charged as committed in the
Western Pivision. Subsequently, the defendant gought habeas corwl. relying
on the provisions of 28 U.S.C., Sec. 1141

"All prosecutlions for crimes or offenses shall be had with-
in the division of suech districts where the same were com-
mitted, unless the court, . . . upon the application of the
defendant, shall order the cause to be transferrsd to
another division of the districte . ¢ ¢ ¢ o« o « o o « « 7



The District Court?s denial of the writ wae affirmed unanimously by the
Circuit Court of Appeals, which atated /p. 977/s

"Section 114 gave the defendant the right to be tried
in the western division, but the right was a personal
one going to venus only and not to the court's juris-
diction which was co~extensive with the district. It
was a right which could be waived and petitioner walved
it by submitting to arraignment without objection and

‘ entering his pleas of guilty in the eastern division.®

This decision was affirmed by the Supreme Court. MNaryel v. Zerbgt, 299 U.S.
518 (1936) (memo. citing, without other commeat, Selipger v. Loisel, 265 U.5.
224, 235, 237), rehearing denied 300 U.3. 686.

In Salinger v. Loise}, 265 U.S. 224, 232 (1924), where ths appellant
Zgnghzéo prevent his removal to the District of Scuth Dakotm, the Court said
. 232/13

® e « o Circumstances are disclosed which make it appro-
priaste that we consider , . « two of the objections urged
against a removel,

"Both objections go to the jurisdiction of the court be-
fore which 1t is proposed to take and try the accused.
One is that under the 3ixth Amendesmt to the Constitution
- there cam be no trial in the Diztrict of South Dakota

because the indictaent shows that the offsnge charged was
not committed in that district but in a district in Iows,
and the other that, even if the indictment be taken as
charging an offense in the District of Scuth Dakota, it
sbhows that it was returned in s division of that district
othar thar the one in which the offense was commttted,

*It must be conceded that under the Sixth Amendment to
the Constitution the accused can not be tried in one dis-
trict on an indictaent showing that the offenss was not
and it alsoc must be conceded
thet there is no authority for a removal to a distriect
other than one in which the Constitution permits the trial
to be had, We proceed therefore to inquire whether it
appears, as claimed, that the offense was not committed in
the district to which removal is sought."”

Despite the foregoing quotation, the Court permitted removal, haying ccanocluded
that the indictaent charged an offense committed in the district to which removal
was sought. Accordingly, the above quotation would seem to be dictum rather than
a holding. In any eveant, since removal proceedings are involuntary from the
viswpoint of the prizoner, the question of express waiver of venue could not have
arisen in the case. It follows, therefore, fhat ths foregoing quotation doag not
question the principle that venue may be waived,



B. Since the constitutional guaranties to the accused of trial by jury
‘and the assistance of counsel can be waived, & fortiori, the venus require-
mnent of 28 U.5.C., Sec. 102, may be waived. The Constitution provides that
#the trial of all crimes. . . shall be by jury® (Art. 3, Sec. 2, C1, 3) and
*in all criminal prosecutions the eccuséed shall enjoy the right toa . . . .
trial by aa impartial jury of the state and district wherein the crime shall
have been commitied . . . and to have the assigtance of coumsel for his de-

fense® flomrc: Fxkxxxicky (Sixth Amendment).

m Ve ggit‘d 8“&!’ 281 U.S- 276’ in angver to & certified
question, upheld the validity of a Federal felony conviction based on the
verdict of a jury of 11 persons. The majority of the court expressed the
opinion that, under proper circumstances, a jury could be walved entirely
and the offemse tried before the judge. Moresover, in Adams v. United States
Ex rel. McCann, 317 U.S. 269 (1942), the court held, six to three, that under
proper circumstances a layman accused of a feloay against the United States
could, without the advice of counsel, validly consent to be tried by the
court without a jury.

C. The right of trial by jury in civil actions, guaranteed by Amendment 7
of the Constitution, cean be waived. See federal Rules of Civil Procedure,
Rale 38(4d). :

DP. The power of the accused to waive jury trial cannot be distingulished
from his power to waive proper vemue, on any theory that the former is a
"right® which can be waived whereas the lattsr is a mandatory requirememt
which eannot be waived. Both waivers must be treated alike unless, indeed,
the waiver of jury trial is to be considered as presenting the more difficult
problem. The Constitution uses the same language in speaking of venue that
it uses in speaking of the right to jury trial in criminal cases.

(1) V.S. Const., Art. III, Sec. 2, Cl. 31
"The trial of all crimes . . . shall be by jury; amd sueh
be held in the state where the said crimes ..
zvoibmittod; but when not committed within any State,
mﬂm‘lg&“‘t mchpllﬂtl. e Qcon‘r.““’co
direct.”

It should be noted that in all three of the above provisions,
the words “"sheall be® are used.

(2) The Sixth Amendment speaks of "the right®, but equally appliss
to the right to counsel, the right to proper venue, and the
right to jury trials

®In all criminal prosecutlions, the sccused shall enjoy the
right to . . . trial, by an impartial jury of the State and



district wherein the crime shall have been committed . . .
and to have compulsory process for obtaining witnesses in
his favor, and to have the assistance of coumsel for his
d’fm.o.

Presumably, no one believes that the accused is to be com-
pelled to use compulsory process to obtain witnesses; he may
have no witnesses, or those he has may come voluntarily.
Since the Supreme Cdurt has recognised that the right to
counsel may be waived; that the right to triezl by jury may
be waived; and that, in certain clircumsatances, the right

to trisl by jury may be wrived without the advice of counsel,
it follows that the neces_ity of propsr venme, whether it is
deemed to be baged on Art. III, Sec. 2, Cl, 3, or on the
8ixth Amendment, 1s equally the subjecti of waiver.

I{ zeems unnecessary to obserys that the Sixth Aaendment re-
fers to the district in which the crime is coamitted, and
that 28 U.S.C., Sec. 102, does not have the effect of creat-—
ing an offense in the district to which 1t bestows venue,

(3) Although 28 U.S.C., 8ec. 102, states that the trial *"ghall be"
in the designated distriot, instead of saying that the defendant
has a right that it be in such diastrict, the fact remains that
this statute exactly parallels the langusge of Art. III, 8ec: 2,
Cl. 3, upon which this statute rests.

IV. THE ISLAND OF PUERTO RICO IS A *DISTRICY*" WITHIN THE MEANING OF THAT WORD

AS TWICE USED IN 28 U.8.C., SECTION 102,
Ao its uses of the word "district," 28 U.S.C. 102 includes all
federal ia) digtricts having courts with gemeral jJurisdiction of offenses

against the United States, and is not limited to districts within the 48 states
or districts having constitutional dlatriet courts.

(1) The clause "offenses committed . . . out of the jurisdietion
of amy particular state or district®™ 1a not so limited.

(a) Ex parte Bollman, 4 Cranch 75, decided before the words
“or district® were added to this clsuse, held the
clxuse inapplicable to the federal judicial district
for the Territory of Lonisiana.*

(b) United States v. Chapmsn, 14 F. (2d) 312 (W.D. Wagh.,
1926), granted an application to remove the defendant
from Washington to the United States Court for China,
for trial for the offense of embesslement conmitted

#During the period 1804-1812, the region below 33° Worth
was technically the Territery of Orleans.

L 58



in Shanghai. The District Court for Washingtom, in
holding that it did not have jurisdictiom, stated that
the District for China cams within the word "distriot®
as that term was used in the above clause., The court
alzo held that the word "districti® as used in the
federal removal statute also included the United States
Judicial district for China.

27
() 28 Op. A.Ge 24/(1909) [Mickershan/:
*I am of the opiniom that ‘district' as used /in
this atatnt_a] includes every territory within which
there ares courts regularly organized and having
jurisdiction over offenses against the United States;
sach courts as are mentioned. in K.S., See. 1910 . , *
/ 5.8., 8ec. 1910 was later repealed. This opinion held
that the Phllippines were not & "district,® gsines not then
having a court with gene Jurisdiction of offenses
against the United States

() M 140 U.8. 453 (1891). An American seaman.com-
mitted mardsr aboard an American ship in Yokohama harbor, -
and was tried in 1330 by the United Btates Consular Court
in Japsm. A federal statute had created such Consular
Court pursuant to a Treaty with Japan. After being ia-
prisoned in the United Btates, the defendant scught habeas
corpus. The lower court denied the writ. The Bupreme
Court, in sffirming, stated that the statute conferring
jJurisgdiction on the Cansular Court and the above general
statute (28 U.S.C. 102) must be so construed as to give
effect to each; hence, the latter statute did nct apply
to the case. This opinion, without expressly so stating,
in effect holdsthat offeanses comnitted within United
States consular jurisdiction im Japan are within a “digtriet®
within the above clsuse.

(e) United States v. Murphy, 4 Ahm 275 (zemble).
(£} Cyc. Peders] Procedure, 24 Id., See. 376l.

(2) The clause "/the trial/ shall be in the district where the
offender is foumd or first brought™ is also nct limtted to
districts having constitntf.ional district courta.

(a) BDnited States v. Murphy, 4 Alasks 275 (holding).

(b) 8ee United States v. Chapman, 14 F. (24) 312, 313 (W.D.
Wash., 1926), which held the United 8tates court for
China to be in a "distriet™ within the federsl removel
statute.




(¢) 28 Op. A.G. 24, 27, *. . . the accused may be tried
in sny judicial district, either in a State or a
territory of the United States, into which they shall
be first brought.®

(d) Cyec. Pederal Procedure, -2d Ed., Sec. 3761 (citing
United Etates v. Murphy, m.

(3) Puerto Rico is & "district® within the sacond use of ‘hat term
in 28 U.S.C. 102.

Adnittedly, the United States Distriect Court for Puerto Rieo

is not a constitutional district court and would not come
within the smesning of every steatute using the term "any dis-
trict court of the United States.® Balszac v. Porto Rico,

254 U.S. 298 (1922); Porto Rico Ry. (etc.} v. Colom, 106 F.
(2d) 345 (C.C.h. 1st, 1939), cert. denied 308 G.S. 617. It has
already been shown that 28 U.S.C. 102 is not restricted to can-
stitutional distriet courts. In fact, the section does not
speak of "district court® but, more hroadly, of "district.*

48 U.S.C. 8612 ¥. . . the Legislature of Pusrto Rico shall
havs suthority «e. . to modify the courts and their juris-
diotion snd procedure, except the Diatriot Court of the
United Sta.taa for Puerto Rico.®

48 U.8.C. 863: *Puerto Rico _8!1&11 constitute a judiciasl dise
trict to bhe called 'the district of Puerto Rico'. The President
« « « 8h811 appoint one digtrict judge . . . /for temm of 8 m_.].
« » « The distriet court for said district shall be called "the
District Court of the United Bta.tu for Pnerto Ricot.. « « Such
dstriet court hall ‘have ¥ on_of ! ) gnlsabl
t o the S d ahall pmcaod in
the same mamner . . . /REmphasis. mppl,ted

¥. CONSTROUCTION OF THE WOEDS "FOUND* AND ®*BROUGHT® AS USED IN 28 U.S.C.,
SECTION 102.

A, The word "found® appears to be synonymous with the word
®*arprehended. ¥

The original statute (1 Stat. 114) provided for trial ®in
the district where the offender is apprehemnded, or in which
he may first be brought;" and the same phraseology appears
in the Act of April 20, 181&, ch. 88, sec. &, 7 Stat. 448~
&8, panighing certain offenses against neutrality.

The Aat dw ch. 113, sections 3, 4, 3 Stat. 600+601, .

provides that certain pirmaciss committed cutside the United
States shall be tried in the district in which the offender
shall be brought or "found.®



The 4ot of March 3, 1825, ch. 65, sec. 14, 4 Stat. 118-123,
& predecessor to 28 U.S5.C. 102, also provides that the trial
of all offenses committed ocut of the limits of any state or
district shall be tried *ia the district vhere the offender

is apprehended or into which he mey be first brought.*

The Act of March 3, 1847, ch. 51, 9 Stat. 175, provides for
the punishment of certain piracies in any United States cir-
cult court ®*for the district in which such person may be
brought, or shall be found . . .*

Kerr vo Shine, 136 Fed, 61 (C.C.A. 9th, 1905), after quoting
from the above statutes, holds that the word "found™ as used

in the preseant statute is synonymous with the word "apprehended®
in the 1847 statute.

Accords United States v. Townsend, 219 Fed, 761 (S.D. K.Y.,

1915); Umited States v. Bird, “Fed. Cas. 14,597 (D. Mass., 1855);
Et’d Stlt.g Ve m 70 r.d. m (DO .C'Q’ 1895); u_.
Fedoral Procedure, 2d Ed., Sec. 3762.

From . th§ foregoing cases it 1s clear that a persom is not "found® by
haying come into s district voluntarily and luvin; that distriet
b‘fm boing nppr-hadod

In Kerr v. Shine, 136 Fed. 61 (C.C.A. 9th, 1905) a ship's offiecer
who, after his alleged offenss and withoat having beem arrested, helped bring
the ship into Hawaii, smd left Nawail with the ship prior to the filing of a
complaint in Eawsii, was held to have beea neither "brought® nor ®found®™ in
Hawaii., In Unfited Stateg v. Bughes, 70 Fed. 372 (D. S.C., 1895), the accused
after comnitting the ofranu, first took his ship to New York, them brought it
to South Carolina whers he was arrested. Held, that trial must be in Scuth
Carolina and not in Rew York. .

Acecords i Sta v. B Fed. Cas. No. 14,597

D. Nass., 1855) (leading case);

EA%E Btateg v. ¥ end, 219 Fed, 761
S.D. !o!o, 1915 3 5

c, F c e, 24 Ed., 8ee. 3762.

M v. Bnited States, 271 fod. 187 (C.C.A. 2nd, 1921) held that
the Southern District of New York, smd not the Eastern Digtrict, had jurisdie-

tion wnder this statute to try a defendsat being btrought to the United States



from Bureope, although the ship stopped temporarily at Quarsantine in the Iastern
Pistrist, bef. preceeding to its pier in the Southerm District. The court
Ot‘f—.d L g 8 R
"The decision of the Supreme Court in the case of Stateg v.
-.Am,l?'dl.b&b, and of the Circuit Court in the casme of United
tatep v, Baker, Fed. Cas. 14,501, show that the temporary stop at
Qunntlno did not constitute a bringing into the Eastera Distriect
of New York."

Although this point was presented to the court in United States v. Arwo, the
nemorandus decision in that case does not indicate which of several grounds
it was besed upon. Therefore, although consistent with this doctrine, it is
hardly authority for it. In United States v. Baker, the statement is a semble
rather than a holding, 8ee, as consistent with this rule but not turning om
it or discussing it, ted States v. Thompgon, Fed. Cas. 16,492 (Circuit
Court D. Mass., 1832); Kerr v. Shine, 136 Ped. 61 (C.C.A. 9th, 1505).

The proper interpretation of the statute is that, if the accused is
first apprehended in any district of the United States, the vemue shall be
in that distriet., If the apprehension occurs outside any district of the
United States, the venue 1a3 in the first distriot into which the nccused
is thereafter brought. This is, appereatly, the view accepted by Attermey
General Wickershem in 28 Op, A.G. 24, where he advised that the place in
which the sccused was appreshended and was being held was not within eny
district, and that the accused should be brought into the distriet im whieh
the trial could most conveniently be held. United States v. Bird, Fed. Cas.
14,597 (D. Mass., 1855), expresaly holds that the statute does mot give the
Government an option, and explsins the contrary statement of
v. Thompson, Fed. Cas. 16,492 (Circuit Court D. Mass., 1832), as & cmmual
and tmnecessiry observation. Kerr v. Shine, 136 Fed. 81 (C.C.A. 3th, 190%),
quotes from both the Thogpson and Bird decisions, and spproves the htttr.
The court also approves as *am instructive exposition of the Act « « &« tad
what we corceds to be itas true meaning® the statemeat in
4 Cranech 75, 136, that the trial shall be in the district in which the
erixminal is apprehended or, if he is apprehended where no court has
diction, in the district to which he shall first be trought. United 8tatss
v. Arwg, 19 Wall. 486 (1873), was presented with this and other gquestioms,
but its memcrandum opinion does not disoclogse the basis of the decisiom.
United States v. Baker, Ped. Cas. 14,501 (Circuit Court, 8.D.[)2861), ik a
holding contrary to the foregoing principle, and should be conzidered as
erronecus. That caze is the sole authority cited by Whartom, Crisinsl [awm
(11 Ed., 1912) Vol. I, Sec. 313, in stating that the statute gives consur-
rent jurisdiction to the place of arrest and the place 10 which the defend-
ant is first brought. Cyc. Federal Procedure, 24 Bd,., Sec. 3’7‘62, indicates
that no object.ioa axista.

AT
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VI. DOES 28 U.S.C., SECTION 102, APPLY TO MILITARY SEIZURES AS WELL AS T0O
ARRESTS BY URITED STATES MARSHALS?

Fo definite answer can be given to this question, but it seems that
the statute would apply. The point was srgusd by both sides in Ex parte
Bollman, 4 Cramch 75, 111, 11 which the court, speaking through
Chief Justice Narshall, ui.d '

*It would, too, be extremely dangerous to say, that because
the prisoners were apprehended, not by a civil magistrate
at by the ailitary power, there conld be given by law a
right to try the persons so seiszed in any place which the
gonerel might select, and to which he might direct thea to
be carried.”

¥While it might be argued that the Bollman case could be distinguished
from one in which the accused was brought into the United States by military
authority without any charge having been preferred against him, some of the
following cases disclose instances in which the accused was brought into the
United States by ship officers who could not know the specific offense for
which the accused would be indicted: .

28 Op. A.G. 24, apparently, assumes that the Navy can “appreshend*
aboard ship one of its officers accused of murder on the high seas.

M‘Bt‘g‘ Ve IO)_&. 219 Fed. 761 (S.Dt !Q!.’ lm-s)g ‘states
that "brought” includes situations where the violator ia taken into

custody adoard ship upen the high seas.

Cyey Federsl Procedure, 2d Ed., Sec. 3762, n. 84: "Apprehended
does not imply legal arrest, to the exclusion of military arrest
‘or seizure. Ex parte Bollman.®

See Upited S v. Baker, Fed. Cas. 14,501 (Circuit Court S.D.
K.Y., 1861), where the accused were apprehended at sea by a
United States warship.

VII. YVALIDITY AND EFFECT OF MAIVER OF THE VENUE PRESCRIBED BY 28 8.S.C.,
SECTION 102.

A. This Writer's Conclusions:

As has been stated, supra, the venue designated by 28 U.S.C.,
Section 102 1a not jurisdictional in the narrow and fundamental
asaning of that term but can validly be waived. The venue presoribed
by the Constitution for offenses committed within the United States
can be waived. 8eo United States v. St ;, 99 ¥, (24) 47& (C.C.h.
2nd, 1938), cert. dealed on another ground sub nog. Strewl v. United
States, 306 U.8. 638. The same rule should apply to both situatiops.




(1) Implied Waiver.

Weiver of venue is not readily impiied., Even whers the
acoused had counsel (no express waiver having been made) an
objestion to the venue oan be effective although first raised
at the close of the prosecutionts case. United Statesa v,
Strewl, 99 P. (2d) 474 (C.C.A. 2nd, 1938), cert. dented on
another ground, 306 U.S. 638. Where accussd had counsel,
however, objection to venue wonld seam to come too late where
raised for the first time after verdiet. Gow v. Un
States, 64 F. (2d) 796, 798 (C.C.A. 6th, 1933) (dictum).

(2) Express Waiver.

The rules regarding attempted express waiver of objection
to venue seem to be as followa:

(a) _An oral weiver, if made in open court, can be sffective
%gm. F. (24) 257 (C.C.A. 5th, 1933) certi-
o «Be 597/, at proper practice indicates a writtem
waiver, subgoribed bath by defense counsel and the govera~
meat's attorney, and by the accused himself, and approved by
the trisl judge.

{b) The trial judge apperently has a duiy to determine whether
the accused, in raiving venue, was acting intelligently and
with understanding. See v, Stateg, 76 F.
{2d4) 36, 39 (C.C.A. 5th, 1935) (waiver of jury;. The fact
that the accusedts counsel agreed to such waiver would lessen,
but not wholly eliminats, the court's duty in this respect. 1
trial counrt probably could, in its discretion and on its owm

motion, refuse to take jurisdiction where the venue preperly
lay oaly in another distriat.

(e) However formally exscuted, a waiver entered into prior to the
time of tne indictment of the mocused would not be irrevoeable.
If the accused's counsel had advised the acoused of his rights
and joined in the walver and, 1f shen the csse came on for trial,
such walver was presented to the court without objectian from the
sccused, the effect would seem to be the same ss though the
walver ware axecuted in open court. Therefore it would seea
immaterisl whether a waiver prior to indictment is considsred
either (i) valid but not irrevocable, {(1i) wvoidahle, {111) void
but capable of ratification (that is, validatcble), (iv) woid,
but the accused being estopped by his subsequent condust.



I

(a)

(o)

(£)

(g)

(n)
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Once the court is ready to begin hearing testimony relative
to the alleged offense it would seem to be too late for the
sccused to withdraw his wailver, where the waiver had beea
intelligently and voluntarily entered into by the accused and
his counsel. -

Because of the traditional protective value of the venue
requirement, waiver should be strictly construed and limited.

Whether the point beyond which an exprezs waiver becomes
irrevocable should be the point at shich jegpardy can be said
to have attached, or a point somewhat earlier is not clear, tut
1t would seem that the former indicates the final peoint beyond
which, where the waiver was validly entered into and no good
causes for its remunclation is shown, the action of the trial
court in refusing to permit withdrawal of the waiver would not
be rsversible error. Arraignment would seem, in any eveant, to
be the earliegt point at which the waiver could be treated as
irrevocable.

Knowledge by the grard jury that there had besn & waiver would
seem unnecessary, and possibly improper. The grand jury meed not
even know of the Constitutionsal provisicns relative to veane.
Howsver, if the grand jury were aware of the venue provisions, it
aight refuse to return an indiciment deapite the waiver.

Thether an accused who, intelligently and with advice of

adequate comngel, enters into a formsl waiver of proper venue

and thus induces the consideration of his case by a grand jury

of another distriot should be held to have bound himself by such
walver, cannot be positively stated, but such & result is believed
most unlikely. 8ee (c) and (f) supra. In eny eveat, no such re-
sult would occur if the indictment covered substantially different -
offensss froa those anticipated by the waiver.

Since to zllege amn offense committed in the forum and prove an
offense committed in another district would constitute a wariance,
would not proper practice in the eveant of a waiver be to allege
the offenge as comaitted in the place in which the evidence will
prove it to have occurred? The fact that the face of the ipdict-
ment alleged an offenss cutside of the district should not deprive
the court of jurisdiction or render the proceedings mmil, The
apparently contrary assertion in Salinger v. Loigel, 265 ¥.5. 224
{1924) is not a holding with respect to this point, but relsted to
a removal proceeding against a non-consenting accused.



B.

Authorities and Analogies.

(1)

(2)

Waiver of trial by jury in civil actions.

Although the 7th Amencdment declares that: “In suits at
commany law . . ., the right to trial by jury shell be pre-
served . . ' the validity of walver of the jury im civil
suits has long beem recognised. Indeed, the federsl Eules of

vil romulgated by the Supreme Court itself, pro-

m *The failure of & party to serve a demand
for a a8 required by this rule /i.e., not later thans
10 days after service of the last pleading. 33(b)/ constitates
a waiver by him of trial by jury.® The rule regarding waiver
of jury im civil cases afforde but little agalstance in deter-
mining the validity or effect of such waiver in criminal cases.
Particularly is this true as to the revocability of waiver,
Also, the Rules of Civil Procedure imply a waiver. GSee United

tateg v. Strewl, 95 F. (2d4) 474 (C.C.A. 2nd, 1938), HUGHES, Fed. Pr.
1940) Bections 23081, 23232. /As to withdrawal of waiver of

in civil cases under the old practice, see HUGHES, FEDERAL

PRACTICE (1931) Seotica 3832 (at p. 369)./

Waiver of trial by jury /and of the right to comsel/ in criminal
prosecution.

Waiver of the right to counsel in a federal felony prosecution
is not readlly imputed to the accused, Johngon v. 04 U.8.
458 (1937); Glasser v. United States, 315 U.5. 60 (1942). Xoreover,
the conviction of am accused who expressly waived counsel will not
be upheld unless such waiver was intelligently made, the accused
understanding his rights and the possible consequences of the waiver.
See Adsmp v. United States ex rel, McCamn, 317 U.S. 269, 275 (1942),

States ex rel, McCann v. Adamg, TuBe s 12 Law Week

4010,  The oft quoted language in Patton v. United Stateg, imdicating
that the trial judge has a personal duty to determine whether the
waiver is made intelligently and with full understanding of the
possible conseguences, would seem squally applicable to waiver of
venus. (See III, D suprs).

At the present time it is settled in the federal courts that
the right tc jJury triel in federal felony prosecutionas

(2) Is a right of which the accused cannot be deprived without
his consent, freely and intelligently given. See United States
ex re c v UeSe , 12 Law Week 4010.



{v) Ism-undntouroqn,tmt'hich, although both the
ascused aad govarnment counsel wish to waive it, the trial
court is powsrless to dispense. Patton v. United States,
281 9.8. 276 (1930). | ‘

(¢) Is not the privilege of the sccused exclusively; i.e., the
accused cammot ingist on waiwer of jury, if the prosecuting
sttormey objects to such waiver MM v. Dybrin, 93
F. (24) 499 (C.C.A. 2nd, 1937); Reeg v. Ynited States, 95 F.
(24) 784 (C.C.A. 4th, 1938}/, or if the trial court feels such
waiver would be Madviubh. Ses Patton v. United States,
JOPTR .



TIC sVON 1mad
146~"7-51-1708 February 1, 1947

Honorebls leverett Saltonstall
United States Senate
Washington, D. Ce

Ky dear Senator Saltonstall:

Mr. J. Edgar Hoover, Direotor of the Federcl Duresa of
Investigation; has referred to ms your lstter conceming Wiss
Mildred E. Gillars, sometines referred t0 as "Axis Sally*. I
s pleased to reply to your Snquiry.

Repressntatives of the Criminal Division last yesr

of othare, is now in a pending status within the Orimimal
Divigion, receiving astive considerations She has nod beenw .
MM in the United Jtates, but is a¢ the moment being holl
in custody in ooumbytbo military suthorities.

A% you kmow, Wmmmn.mw
uwmmpnummmummuwv
who worked for the German rwiio during the war, have been .
returmned to the United States for trial. nmwu

by
in Boston, Massachusetts, en December 30, 1946. Theee
be brought to trial at the earlisss possible dﬂtg

The United States treason statutes, Constitutien,
Articls III, Seation 3 and 18 U.8.C. 3ection ) are unique among
rds the stringent requirements of proost
widch 14 places upon the prosecutiaon in such cases. The guvern-
ment is required to allege specific evert acts upon the part of
the accused and t0 prove each of these acts dy the testimemy of

£
£
4
-
4
s
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the statute. Cramer v. .Unitod States, 325 U.S. 1.

The allaged effenses invelved in the cases pending ina
the United States Distriot Court in Bosten are, of ecurwe,
without precedent in the history ef the law. Jio similar case
has proceeded to trial, and 14 is to be expected that the
rulings by the eourts in these cases and the general course that
4w proceedings take will be of great assistance to the govem-~
mant in properly dispesing of the other pending cases.

Our inweatigation in Europe has revealed faocts whieh
Muﬁ&att&nwhmo&hﬂmm%mﬁotw
people of Miss Gillars with Miss Rita Laudse Zusoa, an Italian
national who broadoasts from a Geman operstad station in the
Italian Alps. MNiss Zucca had the microphons nams of "Sally*.
Many of the broadcasts which since have been attributed ¢o
Miss (illars apparently were agtually made by Miss Zuoes.
Incidentally, Niss Zucca L3 reportsd to have been oonvicted
by an Italian tribunal en the eharge of “eollaborstion® with
the Oerzans, recsiving a sentence of several yeare
Ye have also been informed unofficially that after having
;mhmdapuﬁuotmtlmummmhmnhu«m

Sinos the Criminal Divisien still has Miss Gillare’
case undar active consideration I carmot, of course, advise yeu
of what future action it may take with regard ¢ her. Asl
have stated previously, she is now in military custody, being
hald for the disposition of the Departaant of Justice. She
sould not, of course, travel wlmtarily te the United States
from Germany as an Ansrisan eitizen without previously having
obtained & passporty from the State Department. Ihs Department
of Justice has reoeiwved no information either from the Department
of Stats or from the United States military anthorities in
Oermany indicating that Miss (0illars has attempted o effectuate
her return to thts country.

Raspestfully,
For the Attomaey General

THERON L. CAUDIB
Assigtant Attorney Osnerel



Dual Radio Role:

L

TIMES-HERALD
WASHINGTON--Sept. .4, 148

AXIs\SaIIy s Work as ‘Midge’

Seen as Her Treason Defense

By RUTH MONTGOMERY )
Axis Sally will probably stake her defense against treason
charges on the claim that as “Midge” she “patriotically”
" :brought hope and comfort to thousands of frantic American

\
i parents and wives.

i This developed yesterday with
‘the disclosure that Mildred Gil-
:lars, the former Portland (Me.)
native who faces a treason hear-
'ing here, was not only the tanta-
ilizing Radio Berlin Sally who
‘urged American GI's to desert
land go home—~she was also Midge.
It was understood that the Jus-
tice department has evidence of
the woman’s dual personality and
jis undoubtedly presenting this,
along with other test }o

;wave messages that Johnny or
lHarry was ‘“safe” in a German
lcamp, she was familiar to every
U.S. radio ham.

on her messages each evening and
devoted all their spare time fo
relaying the information sbout
captured GIs to their anxious
families. R

Hundreds of them hung eagerly

It became one of the most un-‘
usual home-front :

messages for patriotic reasons.”

; Propagands in Messages

A mas - wrm e W m e

(Continued from First Page) K

o

otty" from hnprlsoned GIs
Using postal cards, they then
notified the families to whom!
1 Midge had directed her informa--
. tion. - Some relayed. as many as
113,000 messages each, during the
Wi

Apprised that Midge and Axis

1 3ally were the same person. the

hams were divided in their re-
actions.

Irwin F. Bender of Harrisburg,
Pa., immediately rallied to Miss,
Gillars' defense.

“We have all wondered who|
that wonderful person was.” he|
exclaimed, referrtng to Midge.!
“She was so cultured and dis-|
played such sympathy that I am|
positive she is a fine, patriotic |
citizen who risked her life to help<

_America.”

Charges She’s “Railroaded” ‘

Revealing that he has kept:
carbon copies of all her messages
beamed to the U. 8., Bender said:
“If the truth were known about
how she is being railroaded, wives
and mothers of America whom
she helped would rise up in right-
eous indignation.”

But two other prominnt hams
emphatically disagreed with their
colleague. E. E. Alderman of Day-
ton, Ohio, who has been credited
with originating the relay hobby,
exploded: “I am convinced that
Midge was a traitor.”

“The names and addresses were
part of a scheme to get Americans :
to listen to the rest of the propa- |
ganda stuff. She hoped the Nazis |
would win so that she would be |
all set up with a good job arterl

|the war.

Agreeing, R. Sanford Lowe of !
New York City sald she “very:
definitely was not sending the:

|
4
f

“8She doesn't even deserve to be!
called an American,” he observed

caustically, Lowe said he has
saved enough of her propaganda
messages, interspersed with the!
names and addresses of prison-
ers, to “convict her in almost any

ccourt.”

Former Rep. O'Connor (D) of

|[New York. who learned of his
,eldest 80n’s capture via Midge

‘and the hams, was surprised that
Midge and Axis Sally were the
same. :

He said he immediately wrote
the attorney general that he
“wanted to be sure Midge was
tried for treason and not for
something else—Ilike those hor-
rible mass sedition trials in Wash-
ington.”

Expressing gratitude for the
service Midge rendered U. S. par-
enty, “even if her motives were
ulterior,” he added: “I doubt if
that was treason. She's probably:
Jjust a nut.” |



Der Polizeiprasident in Berlin ‘
Berlin C2, den 8. Mirz 1946

Abteilung K Dircksenstrafie 13—14
KJ F 2 — Fahndungskartei —

Grossfahndung!

Nach der Auslinderin Mildred Elisabeth Gillars. die unter dem
Decknamen Barbara Mome in Berlin auftritt. Sie verfigt idber Personal.
papiere auf dem Namen M ome, geb. am 29. 11. 09 in Portland.

Beschr.: Mittelgrofl, schlank, pechschwarzes Haar, rehbraune Augen,
vorstehende Zihne, etwas wulstige Lippen, spricht flieBend Deutsch mit
leichtem Akzent und gibt sich als Schriftstellerin aus.

Yestnahme! Bei Erfolg Nachricht an: KK Zehlendorf, Tel.: 24 22 11,
Apparas 20 ung, an KJ. F. 2 (Fahndungskartei) Tel.: 1253 21, Apparat 25.

Im Auftrage: Born.

Kenn-Nr. 42. Druck: A.W. Hayn's Erben; Berlin S0 34, Schiesische-8tr, 28, Aufl 2000, ¥ 3.4v/3L
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INTRODUCTION

— et ma e e e e G G e S e

The SENSATIONAL ~ SPECTACULAR ~ THRILLING and
IRREPLACEABLE TEXT =~ DATA -~ COMMEINTARIES and AUTHEHNTIC
EYEWITNESS accounts of EVENTS WHILE THIZY VWERE HAPPENING
as recorded, complled and listed by us, 1is excellent

baslic materlial for:

- MOTION PICTURES

— a e o am —— L . S Y

The Greatest War Picture Ever Producedl!

Stories - Plots =~ Plays « Themes = Short Subjects -~ Serials -~
Educational and Historic Filming - Background, Color and
Atmosphere « Technical Details -~ Historic Appllicatlion and

Record - Propaganda - Detailed Surveys,

Plays ~ Sketches = Dramatic Movements - Short Subjects =

Historic Reviews « Background,

RECORDINGS
Albums « Collectors? Items - Historic Files = References =
Bducatlional Texts and wherever Actual Voices, Sounds and

Authentlic Details of Accounts are Essentilal,




(It is our honest belicf that the majority of the recordings

listed hcrein are the only ones in existenqe.)

As a complete unit iIntact, we offer you in its
original form (no copies having becn made or sold by us)
our complete series of 135 records (cut at 33-1/3 R.P.M,)
beginning with the preliminary broadcast dated June 5th,
1944 at 11:50 P, M, (E.W,T,):

"WARUNTING! ALL PEOPLE LIVING
WITHIN 35 KILOMETERS OFF THE COAST,

LEAVE YOUR HOMES AT ONCE!"

" These recordings consist of Actual Voices, Languages,
Text‘and Data of on~the-spot Eyowitness Accounts of Events as
they Happened; Dotaills, Comments, Sounds of Battle, Shell Fire,
Detailed Reports of Battle Progress, Claims and Counter=
claims of the Invasion; Notifications by Allied High Cormand;
Briefing of Paratroopers; Instructions to Paratroopers before
taking off on Invasion Mission; Gen, Elsenhower'!s Orders of the
Day; American Denials of Invasion; Germany'!s News~Beat of the
Invasion; Réactions from many parts of the World on receiving
the news of Invasion; German, British and American News and
Views of the General War Situation in Europej Damages and
Losses and the progress of the Invasion from their standpoint
of view; Names, addresses, serial numbers of U‘S. soldiers
taken prisoners of war in Italy, Germany and Japan, together

with Messages to their "Loved Ones" and Medical reportsg

2=



German Propaganda directed to Allied Soldlers and people

in America; Consecutive reports of the war situation from
Germany, Italy, Japan, Britain and America; Reports and
denials of Germany's Unconditional Surrender; Reaction and
actual celebrations; Comments and Statements of High Officlals,
Commanders, Generals, Admirgls and interviews with Soldiers
and others frém many parts of the world; Statements .after
capture of German War Criminals; Atrocitles related by
Prisoners of War released from Concentration Camps; Specilal
Historic Events up tq present date; Speeches and Addresses

by the following:

AMERICA

Pres. ¥, D. Roosevolt - Pres, H, S, Trumen -« Ex, Pres, Hoover =
Secretary of State Stettinius « Acting Secretary Grew =

Atty., Gen, Biddle = Chief Justice Jackson - Mayor (N.Y,)
LaGuardia - Gov, (Comn,) Baldwin - Gen. Dwight D, Eisenhower =-
Gen, Doolittle - Gen, Patton - Gen. Hodges = Gen, Drumm = Gen,
Dempsey - Gen. DeWitt ~ Gen, Kennedy - Lt, Gen, Clark - Brig,
Gen., Hines -~ Gen, Pershing - Gen, MacArthur - Gen, Bradley ;
and many others, Ad, Lahey =~ Vice Ad, Mitcher - Ad, Nimitz

and others, American Commentators from U, S, and abroad,

LONDON
King George VI « Prime Minister Churchill - Foreign Secretary

Eden - Prime Minlster Chamberlin ~ Lord Halifax - Mr, Bivvins =~



Edward Ward (for two years a prisoner of war) - Arch Bishop

of Canterbury - Lloyd George - Lady Alexander - Mr, McCauley =
Fleld Marshal Montgomery - Field Marshal Sir Harold Alexander =
Gen, Devers = Allen Melville - Chester Willmott - Wickham
Steed - Peter Vatson ~ FFrank Gillard -~ Gene Witaker - Howard
Marshall - Robert Barr - Patrick House and many oéhsr British

commentators,

RUSSIA
The Metropolltan of the Russian Orthodox Church - Foreign

MinIster Molotov - Marshal Zhukov - and many others.

///" GERMANY
Robert H., Besat (B.B.B,) - Lord Haw Haw - The Nazi Commentator
Midge - 0,K, German Commentator - and other un-named German

commentatorse.

BERNE, SWITZERLAND

Un~named Commentator.

ITALY

Mike Reynolds and other Correspondents,

FRANCE
British, American and French Commentaries by Generals and news
commentators - Sounds and Action of Battles - German war
commentators and others,

JAPAN

Tokyo Rose = Un-named commentators, and War Hews - Japanese

Vocal and HMusical selections - Prisoners of War and others,
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IN THE FOLLOWING YOU WILL FIND THE EXACT
SEQUE‘N'CES IN WHICH THESE BROADCASTS WERE RECORDED BY
US. YOU WILL NOTE BY THE TEXT OF VARIOUS RECORDINGS
THAT ENGLAND, GERMANY AND FRANCE BROADCAST EYEWITNESS
ACCOUNTS OF THE INVASION, LANDING OF TROOPS, AND PRO-
GRESS OF BATTLE BEFORE THERE WAS ANY CONFIRMATION OF
THE INVASION FROM AMERICAN NEWS SOURCES!

-5-



"MY FELLOW AMERICANS] LAST NIGHT WHEN I
SPOKE WITH YOU ABOUT THE FALL OF ROME, I KNEW
AT THAT MOMENT THAT TROOPS OF THE UNITED STATES
'AND OUR ALLIES WERE CROSSING THE CHANNEL IN
ANOTHER AND GREATER OPERATION, IT HAS COME TO
PASS A SUCCESS THUS FAR, AND SO IN THIS POIGNANT
HOUR I ASK YOU TO JOIN WITH ME IN PRAYER,

ALMNIGHTY GOD} OUR SON, PRIDE OF OUR
NATION, THIS DAY HAS SET UPON A MIGHTY EN-
DEAVOR., Etc.™

Pres, Franltlin Delano Roosevelt

D=Day Speech to the Nation



JUNE 5th, 1944

11:50 P, M, (E.W.T.)

SPECIAL BROADCAST

_American Broadcast notification of warning to people in

Holland to evacuate, etc,

JUNE 6th, 1944

12:55 A.M, (E.W,T.)
British Broadcasting Co., London, Allied High Command ==

"Notice to gl1 civilians of Holland
living within 35 kilometers off the coast -
.leave your homes at oncel Stay away from
all main highways, raillroads, military in-
stallations and bridges! Take to the open
countryl"

1:05 A M, (E.W.T,)

German D.,N.B,

American Invasion began, Paratroopers landed
in the area of the Somme Estuary, The Harbor
of Le Havre 1is being flercely bombarded at the
present moment, Glant forces of the German
Naval Unit are off the coast fighting the enemy
and wiping them out, Etc."

/// "This morning the long awaited British and
t

2:31 A.M. (E.W,T.)
B.B.C, London ~ Communique HNo., 1l: Allied Command announces
that the Invaslion has started; sound of planes taking off,

General Eisenhower's Order of the Day ==

"Soldiers, Sailors and Alrmen of the Allled
Expeditionary Force, you are about to embark upon
the great crusade for which we have striven for
these many months,  The eyes of the world are upon
you.,  The hopes and the prayers of the Liberty



Loving Peoples everywhere march with you,
You will bring about the destruction of the
German Var Machine; the elimination of the
Nazl tyranny over the oppressed peoples of
Europes security for ourselves, and a free
World, Your task willl not be an easy one.-
Your enemy is well trailned, well equipped
and battle~hardened, He will fight
savagely, Etc,"

Briefing of troops and S5—point special Instructions as to

conduct upon arrival on coast of France were given,

LONDON Broadcast at time of INVASION we

"As Major Richardson came within the
‘barbed wire enclosure of his own squadron,
he blew a long shrill blast on his whistle,
The pillots, co-~pllots, navigators and radio-
men clustered around him, 'Come into the
briefing room!, he said, - There he stood in
front of a large scale map on which the
course was flagged, As quickly as his men
were all in the room, Major Richardson said
Do you know your stuff?! 1'Get your stuff
and report to the operations room immediately,
I'm going down to the Colonel to get the
weather report, I think this 1s 1t, Good
luck})! As the crowd started to leave the
room, Major Richardson said, !You want to
get back, don't you?! There was a qulck
murrur of assent, 'Then damm 1it, get in
there and fightl)' Ete,"

B.B.C., LONDON

Pre~Invasion Report

"In the first hour of D-Day by British
summer time or a little more than an hour be-
fore D=Day began by Greenwich mpan time, the
first spearhead of Allied Forces for the
liberation of Europe landed by parachute in
Northern France, Etc,"

Full details,
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D.N. B, BERLIN

J/// FLASH

! "At 4:10 A,M. fighting is going on between German
and Allled troops 10 mlles inland from the coast of
Normandy. Allied troops have been reinforced at the
mouth of the Seine at dawn, Etc."

B.B.C. LONDON
Eye=-witness account of first paratroopers landing given in full
detail from a C=47,

3:32 A M, (E,W.T.)

British Broadcast

Commentary‘on the Invasion; interviews and comments of flyérs
returning from first trip to Normandy coast,
-

Text of Gen. Elsenhower!s broadcast to European
Underground; word picture of the Invasion in action; review
of pre-Invasion Instructions and reactions of those about to
make the flight; last minute details of H-Hour instructions.

B.B.C, LONDON
London confirms Invasion. With Gen, Elsenhower'!s words
"LET'S GO", the invasion was on,

"Here is an accurate cye-wltness account of the
Invasion as 1t took place, With the exception of
tanks which are moving up the roads toward the beach-
heads or gre hiding in the hedges, we Saw no signs of
enemy resistance, As our flight of 54 HMarauders made
their bomb runs along the enemy coast, we were mot by
only a few bursts of inaccurate flak and by machine
gun firing from 40 or 50 tanks, ZIverything that flew
in the alr or sailled on the sea was definitely ours,
At the briefing we were Instructed to stay below 6000
feet as higher up and lower down the air was full of
other planes strung out llke sausages, We crossed the
enemy territory and began our bomb run down the coast,
As long as these men live the evening of June 5th will
always be to them the night before D-Day, Etc,"

8=



Complete eye=witness account of the bombing and 1lts results
followed,

A broadcast from g Flag Shlip in the invading Armada.

/ BERLIN D,N.B, BROADCAST
"The first British division of paratroops has
been very badly mauled. We are repulsing the enemy
at every turn. Etc,"
B.B.C, LONDON
Gen, Elsenhower explains reason for withholding invasion

news and said, "The Germans were given the news beat on the

invasion to protect our positions.. Ete."

D.N,B,. BERLIN

;

‘/Nazi's description of the invasion on the Normandy coast,

B.,B.C., FLASH

Gen., Elsenhower, in a special broadcast to France and other
Coastal countries, advised that the Alr attack would take
place 1n less than an hour affer planes dropped printed

warnings and instructions to the underground..

B.B.C, LONDON
Full description of first foot soidiers landing 1in France.,

D.N.B., BERLIN
FLASH

Germans boasting of speclal organization of shock troops

organized to wipe out any possible invaders,

B.B.C, LONDON
"I have just seen the first American troops

preparing to storm ashore onto the continent of
‘Burope., Thoey were about to land on the northern

-9-



coast of France at 6:30 British summer time this
morning, At 6:23 the Marauder bomber in which I
was riding dropped tho last load of bombs to be
launched onto the coastal targets before H-Hour a
few minutes later, Already several thousand para-
troopers are awaiting further inland to join
forces with the landing parties, Etc."

Full djjgpiption of the results of bombing,

D,N.B, SPECIAL BULLETIN

Germans claim that their battle ships set the whole Selns

area aflre with their shells, Etc, (Full details of operations,)

B.B.C, LONDCN
SPECIAL BROADCAST

From Supreme Allied Headquérters = Description of the take=off
of the lst, Alrborne troops from the fleld in London.
Eye~witness account while enroute e«=-

"We have not seen a plane outside our own forma=-
tions,  The Fighters must have done thelr work well
for there was no sign of enemy aircraft about, Etc."

"1Tiny, tell the Colonel it is 30 minutes until
jump time,! yelled pilot Pete,” None of us spoke, but
each looked at the other, Now the paratroopers were
on their feet, cach adjusting his packs and snapping
his rip cord over the static line, a cable which ran
along the center of the cabin celling so that each
tchute would open automatically as 1its wearer jumped
through the door. Etc."

Full description of the first take«off of paratroopers and

trip.
JUNE 6th, 1944

6323 A M, (E.W.T,)
Washington acknowledges invasion has taken place.

Pre~Invasion descriptions from London and France.,
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Commentary from U.S, re. Invasion, London broadcast reported
that the German people were not advised of the Invasion,

Gen., Eisenhower!s Order of the Day from Allied Headquarters,
Eye-witness account of the landing of Allied troops in France.
General war news from LONDON, FRANCE and GERMANY,

JUNE 7th, 1944

Big Benj; orchestral music; eye-witness account of

actual battle progress and landing of additional troops,

, A B.B.C, LONDON
Communiqué No. 4 issued from Supreme Allied Headquarters ==

"Allled troops have cleared all beaches of the
enemy and have, 1n some cases, esatablished links
with flanklng beachheads, Inland fighting generally
is heavy, Enemy resistance is stiffening as our
reserves come lnto action, Shortly before dawn to-
day light coastal forces, while sweeping to the
eagtward, encountered a superior force of enemy
craft, Etc,"

"Just before we left French soil for the return
trip to England, I watched from the rear door of our
plane as seventeen American paratroopers led by a
Lt, Colonel jumped with their arms, ammunition and
equipment into German occupied France, Etc,"

JUNE 8th, 1944

British Commentator from somewhere in France.
Sounds of battle in France from a glider landing field under
heavy fire from the enemy,
Paratroops in action: =
"They're showering in, There's no other word
for 1t; pouring in in threes and fours and fluttering
down in perfect formation Jjust as we've seen on the
newsreel 1n thelr exercises and here they are doing

the real thingf and believe me, they haven't come any
too late, Etc,"



Y

Berlin broadcasts names of soldlers tgken as prisoners.

D.N.B. BERLIN

(Midge -~ Fomale Commentator)

German war communique ==
"On the coast of Normandy, the enemy succeeded
in reilnforcing his beachheads although at the cost
of heavy losses inflicted upon him by attacking
German Naval forces and Luftwaffe formation, Etc,"
"On June 7 and in the following night they
sank 6 transports totaling 38000 tons and a landing
vessel, Etc,"

Full detalls of the Invasion from German standpoint,

B.B.C., LONDON
Detalls of Gen, Elsenhower's visit to beachhead.
Progress of rangers on Normandy coast,
Details of assult troops.
Details and interviews with returned thunderbolt flyers,
British commentary on war thus far,
Comments on Allied air activity,

Proclamation by Gen. Elsenhower has been dropped
on German held areas in France and 1t has also been posted
on the parts newly liberated by the Allied forces. It tells
the French people == "The day of liberation has coms!"

The proclamation declares ==

"I rely on the assistance of the French people
in the final crushing of Hitlerite Germany. Etc."

Details of amount of shipping losses,

New territories taken by Allied forces reported.
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JUNE 9th, 1944
. B.B,C, LONDON
Broadcasting from an Allled strong point somewhere 1in
rance =-

"The Airborne Troops were landed in France last
night, Now at 9 ofclock a whole mess of gliders
have just come 1n having been towed across the
channel from Britain, The flak is going up all a=
round us because we are heimmeod iIn on all sides by
the Germans, The Germans have falled to stop our
Alrborne troops and are now beginning to shell
landings along the rock where the gliders are come
ing in, Etc,"

V" D,N.B, BERLIN
SPECIAL BULLETIN

"Here are messages from Prisoners of War to
their Loved Ones, Calling Mrg,=—e=emw 8t cmcce--
South e===w=== Chicago, Illinois (names, addresses
and serial numbers deleted here by us), Here is a
message from weee=, His serial number 18 «ceeaaa,
Here 1s his message ~ 'Getting along flne. Hope
you are the same, I'm getting fat, Say hello to
Fat for me and God Bless You.,! Sign, ===-==, Other
messages in part = 'Having plenty to eat and am
feeling fine and am securing fine treatment.! !'The
Germans are fine people, They are treating us fine,!
tDontt belleve all you hear about bad treatment to
prisoners of war,! Etc,"

We interrunt this program to bring you a flash from the
Invasion front -

'London « Before American soldiers in England can be
put on the unfit for service list, they will have to
undergo nore rigid examinations than heretofore, Etc,"

German female announcer -

"You are listening to a program coming to you
from Berlin in the German Overseas Service, and now
i1t 1s time for the G.I.'s letter=-box, a half hour
of messages from American prisoners of war to their
Loved Ones in America, (Musical number 'When My -
Dream Boat Comes Home'!) Here 1s the G.I.'s Letter-
Box bringing you messages from American Prisoners
of War now in Germany., Now that the Invasion has
begun and hundreds of thousands of American boys
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have gone bravely to their doom, all of you are more
anxious than ever to hear from your boy. Thro

this program you may be able to hear ruch sooner that
your soldler 1s one of the few lucky enough to have
escaped alive and been taken a prisoner, Etc,"

Additional names, addresses and serial numbers, together with

messages, of Prisoners of War to thelr Loved Ones,

V///’ D.N.B, BERLIN

"Here 1is a FLASH from the invasion front. Berlin =

We furnish you now with a 1list of several Unlted

States formations which, according to statements

made by Prisoners of War, have alroady been come

ployed by Gen. Montgomery in the invasion. The

units. in question are the lst, 4th, 9th, 29th and

90th; United States Infantry Divislon; also the

82nd"and 101st TUnited States Paratroop Division,
~Etce

Additional messages from Prisoners of War,
Program closed with vocal "So Many Memories of You'.
L,/”/ D.N.B, BERLIN

SPECIAL NEWS FLASHES

German survey of the invasion. Survey of the situation on
the late afternoon of the 4th day of ths invasion.

"Only on a few points the enemy possesses beach-
heads, a larger one which begins west of the Alsne
Estuary and a smaller one. Both beachheads are being
reinforced by the enemy, Etc." -

"The surprise movement has falled completely.
All of these operations in which the Allles have
galined nothing within the first four days have
cost Gen, Elsenhower the employment of eighteen
.divisions of men up to now, Etc."

"Although the enemy formation tried to conceal
1tself behind a smoke screen, thelr coastal batteries
continued fire until the ships were beyond reach of
the target, W1ith regard to the relations between the
French inhabitants and the German troops in the -
fighting zones, their experiences so far have shaown
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L// D.N.B. . BERLIN
By: THE NAZI COMMENTATOR

"Let's quit pretending) The new Communistic
Imperialism « The Soviet Union will forcibly con-
vert Europe to Communism and add 1t to the '
Bolshevist State peacemeal, , Already Stalin ine
gists upon his first fruits of agression, If he
took the Baltic Sea and parts of Finland and
Poland in 1939 and '40, why should he not take
Rumania and Hungary in 1944, Germany in 1945 and
France 1n 1946? I am not trying to argue out of
fighting 2 war, All I am suggesting 1s that you
stop to think. You are fighting this war for
yourself, when in reality you are fighting it for
the Soviet Union and the triumph in Europe. Etc.'

D.N,B. BERLIN
S SPECTAL BROADCAST
By: A FEMALE ANNOUNCER

"I shall now read some messages from American
Prisoners of War, I will call Cincinnati, Ohilo,
then Coral Gables, Fla, and Rochester, N.,Y. Etc,"

Excerpts from some of the messages --

"Dear Mother: I am well and in good health, Etc.”
"Dearest =--: I miss you my sweet terribly. Don't
want any fretting at home, Am at a permanent
Prison Camp., Am well, . There 1is no room for come
plaint here, That should be a load off your mind."
== "Dearest: Am at a permanent Prison Camp, . Am
well, Miss you more than ever, . Keep a high heart
and God Bless You., Etc."

War commentary continues after all messages are read,

"We will now have a half hour of dance music
entlitled 'Chase Away the Blues!,"

D.lN.B, BERLIN

THE NAZI COMMENTATOR

Full detalls of:

News of the Invasion front, .



Detalls and descriptions of~electrically—éontrolled rocket
batteries,

Curfew in Paris modified as a token to the people willingly
assisting Germany.

Allied Paratroops landing on the beachhead wiped out,

"The enemy has succeeded in increasing his
beachhcad, though at the cost of heavy losses
inflicted upon him by attacking German Naval
Forces and heavy Luftwaffe!"

Glves full description in detail of German counter-attacks.
Gloats over the success of the mighty Luftwaffe and relates
thé heavy losses incurred by the Allies from the mined |
flelds, etc.

Program closes with additional names of newly captured

American flyers,
JAPAN

Music and songs; names, addresses, serial numbers,
messages, and medical reports of U;S. soldlers now Prisoners
of War,

B.B.C, LONDON
London reports surveying war progfam to date ==
"From an advanced post in northern France, re=
porter explodes the theory that the west wall 1s
Just a myth, Etc,"
Reviews of the invasion from eye-wiiness accounts to date,

ViZ =

"The country bristled with machine gun nests,
strong posts, fleld guns and mortars, Those
devastating mortars in fixed positions and in long
range batterles for many miles were arranged in
the Infernal path our troops had to travel, The
losses Incurred in the course of operations must
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phase of the invasion battle has taken on dimensions
which already now mark it as the hardest struggle of
this war, and as a decisive struggle. The battle
will, of course, not be decided on the coast itself
within range of the enemy'!s heavy naval ‘artillery,

It will be decided 1n a big land battled The Atlantic
wall on the coast of Normandy has fulfllled all ex-
pectations. It served to break the first wave thrown
against it by the enemy., It supplied sufficient time
for the German troops to be moved up to the points of
penetration, The German troops who still stand in
the fortifications on the coast of Normandy have in-
flicted such terrific losses on the enemy during its
first assault that these could be only balanced by
the ruthless use of men and material, Etc.”

//” D.N.B, BERLIN
Cormentator reviews headlines of London daily papers and
gives general review of Allied losses and German gains to
datee Etc,
Names, addresses and serial numbers of additional

American soldiers taken prisoners in southern Italy,

e
v .D.N.B. BERLIN

"Sgt. Harry Dunnet who was taken prisoner during these en=
gagements said, when he was cross~examined, and I quote =

t0f the two paratroop regiments which bailed out
here, I belleve all men were killed with the exw
ception of barely a hundred who were taken prison-
ers, DBeing shot at while still in the alr was the
worst of all, These were Helllsh secondsl!' end of
quote.

Gives information on Luftwaffe successes in detaill,
Glves additional names, addresses and serlial numbers of
prisoners taken in southern Italy.

\_~ D.N.B. BERLIN

NAZI COMMENTATOR

"Good evening listeners in America. The invasion is a
week old today. Etc."

Gives Germans! views of war results.



V/// D.N.By BERLIN
THE NAZI COMMENTATOR

"The news from the invasion fronts, in many re-
spects, 1s unsatisfactory, Do you remember that
early in March the four leading American networks
had laid the groundwork for what they described the
biggest Job of news coverage in history ~ the western
invasion of Europe? They sent special commentators
abroad with specilal instructions. Etc,"

Relates how American Broadcasting Companies and News Agencies
" suppressed the true facts,

"Nobody reveals what American mothers, wives and
sweethearts would like to know} ~ How heavy are the
losses? American commentators sometime ago predicted.
that about a half million would be killed in case of
.an invesion, So far, it 1ls estimated that only three
‘hundred to four hundred thousand Americans, Canadlans
and British are taking part in the invasion operations
and this 1s also mersly a guess, but, to be sure, the
invasion is still in its essential stages, All reports
from both sides agree that the human tragedy is over=
whelming, Etc."

L// D.N.,B, BERLIN
Robert H., Best in one of his famous B.B.B. broadcasts ==

"Mr., and Mrs, America and the oncoming genera=
tion of young Americans, two generatlions of Americans
whom thelr children and children'’s children willl view
with disgust and even curse with hate unless they
soon begin to show more backbone in freeing our govern=-
ment of the cronies of the tkike'! and the tkike!
criminality in general, Stalin, that Lenin launched
with hobo heroes of the Hebrew hell-hound on the road
towards his present position, not because he possessed
any great personal talent, but partly because of his
absolute lack of scruples and partly because, in the
year 1907, he passed over to Lenin a large part of
the swag which he himself had netted by instigating
and watching from a safe roof top a bank robbery that
cost the lives of some four dozen men, women and
children, Such belng. the case, you may ask with some
wonder, such being the case, how did Stalin succeed
in following the Lenln road so successfully to the
apparently all powerful position which he now occupiss
in the political setup of that huge den of shenifled
savagery which we lknow as the Soviet Union, Etc."
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