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Preface

[T]he Holocaust is one of those few issues that the more distant we are from it, the
larger it looms. Each decade since the end of the war has seen greater, not lesser,
attention, and that is an oddity. There are very few issues which grow in
magnitude as they are further away from the event. This is one of them. Perhaps
because it is the ultimate evil, because it takes so much time to absorb its lessons,
and that those lessons have become universalized in Cambodia, in Rwanda, in .
ethnic cleansing in the Balkans, the Holocaust has taken on an even greater sense
of urgency.!

The Office of Special Investigations (OSI) is often referred to as the government’s “Nazi-
hunting” organization.”> While that moniker is catchy, in fact the United States does not seek to
exclude everyone who had an affiliation with the Nazis, nor even everyone who fought on their

Nazis and

their deportation. OSI was created in 1979 to handle the caseload.

The obstacles to success were formidable. OSI had to prove events decades old which
were committed thousands of miles away, despite the fact that most witnesses had been killed
during the war. Many who survived the war nevertheless died before OSI’s founding. The
witnesses ultimately available for testimony rarely knew the names of their tormentors.
Moreover, by the time they were called upon to bear witness, their memories were fallible. Much
of the relevant documentary proof had been destroyed — some in the rubble of war, some by
Nazis intent on obliterating evidence of their horrific acts, and some by newly liberated camp

inmates who, in the first blush of freedom, wanted to burn the records of their persecutors. Much
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of what survived was behind the Iron Curtain. Access to this material was extremely limited
until the Cold War ended — more than a decade after OSI’s founding.

The most frequently asked questions about Nazi persecutors in the United States are:
how many came? did OSI find most of them? and was the government complicit in providing
these persecutors a safe haven? OSI’s work sheds light, although not ideﬁnitive answers, on all
these questions.

One of OSI’s early Directors hypothesized in 1984 that approximately 10,000 Nazi
persecutors had emigrated to the United States.’ In retrospect, that estimate seems high. In

1984, the Cold War was at its height; one could only speculate about information in Soviet

The 10,000 ﬁgure has enduring significance, however, because it has been widely
reported.” To the extent that people believe it, it ﬁnfortunately suggests that the number of cases
handled by OSI — approximately 130 — is de minimus.® However, that number, which includes
three cases that reached the Supreme Court, should be placed in context. There is enormous
difficulty in marshaling the evidence for these prosecutions, many subjects died before
investigation was complete,’ the cases take years to litigate to completion, and the office is
small.® As of this writing, more than 25 years after OSI’s founding, 83 persecutors have been
denaturalized; sixty-two have left the country permanently as a result of OSI’s work’ Almost
200 have been prevented from entering at all.

The disparity between the number of cases filed and the number of defendants who left
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the country is due to a variety of factors. Several cases are still in litigation. More than 20
defendants died while their cases were pending. Some cases were settled — generally because of
health issues — with the government agreeing not to pursue deportation even though the facts
would have warranted it. The government did not prevail in a few cases, and a handful of
defendants who have been ordered deported remain in the United States because no other country
is willing to accept them.

“Nazi hunting” so many years after the war is dramatic, tedious and difficult. It calls for
the prosecutorial‘collaboration of litigators and historians. Because the work is so unusual, and

the moral content so profound, the Department of Justice determined that the history of the office

how much,
ice should
turn to the Appendix at the conclusion of this report. It lists every case filed, the charges made,
and the litigative outcome. The body of the report details only a sampling of the cases. They
were chosen as representative of a type of case, or of a particular issue, important to
understanding the work of OSI.

Although OSI’s litigative losses are few, virtually all are discussed.!” This was done for
two reasons: (1) to avoid any suggestion that the report is designed to aggrandize the office’s
record; and (2) because the losses are rare, almost all present unique issues wérthy of comment.

The history of OSI involves more than its cases, however. Although initially conceived
solely as a litigating unit, OSI’s mandate has expanded over the years. As a repository of World

War II knowledge, the office has been called upon by various parts of the government to prepare
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reports and to assist in non-litigative matters concerning the Holocaust. The reports, all of which
are detailed herein, involve World War II issues relevant to the nation and to the world
community.

While the cases and projects are individually fascinating, this report was not written
simply to recount a series of unrelated but interesting undertakings. It is designed to serve as a
teaching and research tool for historians, the media, academics, policy makers and the general
public. The project will hopefully provoke discussion about some of the legal and moral issues
involving prosecution of those involved with the Holocaust. Among the questions: what kind of

behavior constitutes assistance in persecution? how do people become involved in genocidal

sdéiety’s goal in bringing these cases? should it be to punish? to establish personal
accountability? to educate future generations? to present a historical record? Whatever the
goals, how can they best be met?

The issues are legion. While one would hope that the Holocaust was such an aberration
that its like would never recur, the world has since learned of new and horrific genocidal
undertakings. Bosnia, Cambodia, Croatia, Iraq, Rwanda, Serbia and Sudan are among the all-
too-many countries involved. These societies will inevitably have to confront some of the same
issues which faced OSI. The United States as well will have to revisit some of the issues as it
determines how to treat those new persecutors who have emigrated to this country. It is the

Department’s hope that this report will help bring some of the matters into focus, both for

vii
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historical accuracy as well as to provide some guidance on how to respond to the inevitable

repetition of persecution.
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The Beginning

It was not until the 1970s that the “Nazi war criminal issue” percolated into the public’s
consciousness. The timing is due to a confluence of factors, including (1) the denaturalization
and extradition of Hermine Braunsteiner Ryan, a German-born New York City housewife who
had served as a guard supervisor at a Nazi death camp;' (2) public denunciation of the INS by the
investigator and prosecutor in the Braunsteiner Ryan trial, each of whom left the agency after

accusing it of foot-dragging and coverup in other Nazi investigations;” (3) publicity attendant the

simultaneous filing of three deportation actions against alleged war criminals in 1976;

prosecution of a denaturalization case against the Romanian Orthodox Bishop of America for his
alleged involvement in atrocities during World War I1;’ (7) the 1977 bestseller Wanted! The
Search for Nazis in America;® and (8) NBC’s 1978 broadcast of a powerful four-part miniseries
entitled “Holocaust.”

Until 1973, Nazi cases were handled as any other immigration matter — district by district
with no central coordination. In order to increase efficiency, thé INS that year designated New
York as the Project Control Office to review and coordinate all Nazi cases. A year later, the
House Subcommittee on Immigration, Citizenship, and International Law was holding routine

oversight hearings on the INS. Newly-elected New York City Congresswoman Elizabeth

Holtzman was on the subcommittee. Having been alerted that there were Nazi war criminals in
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the country, and that the INS was doing nothing about it,’ she threw out a skeptical question to
INS Commissioner L.F. Chapman, Jr. Once he acknowledged that such Nazis were in the United
States, she was riveted by the issue. In the words of her then legislative assistant, she “sunk her
teeth in it and would not let it go.”®

A month after the hearing, Holtzman held a news conference in which she berated the
agency for inadequate investigations and proposed creating a War Crimes Strike Force within the
INS. Shortly thereafter, she asked the INS for the name of every person under investigation.
The INS gave her 73 names and DOJ made public a list of 37 who were under investigation.'’

Holtzman did not merely hector; she got down in the trenches. She met at her office with

The INS was not the sole focus of Congresswoman Holtzman’s concern. She wrote to

the Secretary of State complaining about his Department’s “continuing failure to cooperate” with
the INS in its efforts to investigate alleged Nazi war criminals residing in the United States.
Dissatisfied with the response she received, she released the exchange of letters and charged the
State Department with “inaction and indifference.”* Eventually, the State Department
acknowledged to Holtzman that it had 68 names from INS about whom it had not yet asked the
U.S.S.R. for any pertinent information. The State Department went on to promise that
henceforth names would be submitted “as soon as they are received.””®* Holtzman also traveled
to Germany to exhort the authorities there to file charges against a resident in her district who, as

chief of a police precinct in Latvia, had assisted in the persecution of civilians during the War.'®
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In early 1977, Holtzman and a colleague called on Congressman Joshua Eilberg, Chair of
the House Subcommittee, to hold new hearings on Nazi war criminals. The INS used the hearing
to announce preemptively that it was overhauling its procedures for investigating Nazis.
Henceforth, a Washington task force of four trial attorneys and one lead attorney, under the
purview of the INS General Counsel, would review all INS files and material connected with
alleged Nazi war criminals. Denaturalization and deportation proceedings would be filed if the
evidence so warranted."”

INS General Counsel David Crosland chose Martin Mendelsohn, an attorney working on

the Hill, to head the new unit. Coming from a Civil Rights background, Crosland thought it

especially appropriat

1978. Mendelsohn hired four attorneys, two INS agents, t;our graduate students fluent in
German, and one archivist. The task force was called the Special Litigation Unit (SLU).
Crosland ordered all closed cases involving alleged Nazi war criminals still alive and in
the United States reopened for investigation." In addition, the SLU had to deal immediately
with cases already filed by INS and U.S. Attorneys throughout the country?® Mendelsohn
decided, on a case by case basis, what role the SLU wduld play. He made these determinations
based on the stage of the litigation and his assessment of the local Assistant U.S. Attorneys.*!
Mendelsohn also tried to establish working relationships with other nations whose
cooperation he deemed essential to the SLU. To that end, he traveled to Israel and the Soviet

Union, both of which were home to potential witnesses. The U.S.S.R. also was the repository for
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many relevant Nazi war records which had been taken by the Russians as they conquered Nazi-
held territories. Mendelsohn spoke with the appropriate authorities about access to witnesses and
records. Both he and Crosland also endeavored to keep the Jewish community apprised of office
plans and accomplishments.”

Once he was chosen to lead the SLU, Mendelsohn was a frequent visitor to
Congresswoman Holtzman’s office — a fact which caused friction between him and General
Counsel Crosland, who was neither invited to, nor informed about, the visits. Because the SLU
needed immediately to get up to speed on previously filed cases, the unit made little attempt to

develop cases on its own. Mendelsohn visited some of the U. S. Attorneys’ Offices (USAOS)

Authorization bill earmarked $2,052,000 for the SLU. However, the Appropriation bill made no
mention of earmarked funds, and there was some question as to which bill had precedence. Less
than half the designated amount was spent on the unit by INS during Fiscal Year 1979.

In January 1979, the Department of Justice’s Office of Legal Counsel advised that the full
$2,052,000 should be set aside. Whether the SLU needed all this funding was debatable.
Crosland and Associate Attorney General (AAG) Michael Egan believed the unit was
overfunded; Mendelsohn (backed by Jewish groups and Holtzman) felt otherwi‘se.24 The
solution to both the stature and funding problems, as Holtzman and Mendelsohn saw it, was to
have the unit moved to the main building of Department of Justice. This would instantly

provide increased visibility and access to the Department’s greater support resources; the full
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allocation could easily be spent in such an environment.””

This was not a change that either the Department of Justice or INS sought.*® The
Associate Attorney General, the INS Commissioner and INS General Counsel met with
Holtzman to try to persuade her that such a move was unnecessary. They were unsuccessful; she
threatened to legislate the move if the Department did not accede.”’

The Department of Justice bowed to the pressure. Testifying before Holtzman’s
Subcommittee, AAG Egan, whose supervisory aegis included INS, was candid about the reasons

for the move and his reaction to it.

I have reluctantly come to agree that the unit must be moved from INS

Mendelsohn gave little thought to where within the Department his section should be
placed. Holtzman, however, did. She felt the Criminal Division had the most “heft.”® In

addition, she felt that this would be the most appropriate fit since “the cases involve murder”

with an order of proof almost as high as that required in a criminal trial.*°

The transfer officially took place on September 4, 1979, the date on which Attorney
General Benjamin Civiletti signed an order giving the Criminal Division:

primary responsibility for detecting, investigating, and, where appropriate, taking
legal action to deport, denaturalize, or prosecute any individual who was admitted
as an alien into or became a naturalized citizen of the United States and who had
assisted the Nazis by persecuting any person because of race, religion, national
origin, or political opinion.*!
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g In addition, he was litigating several tax cases against the Department of Justice, and it

—

The new section was the Office of Special Investigations (OS]) and it reported to the AAG for
the Criminal Division, then Philip Heymann, through his deputy Mark M Richard (DAAG
Richard).” The Justice Department sent a memorandum to all U.S. Attorneys advising them of
OSI’s primacy in the prosecution of Nazi cases.

The AAG wanted a Director with “’kin’stant credibility” to give the office an auspicious
start.** He asked Walter Rockler, ;}'former Nuremberg prosecutor and then a partner in a D.C.
law firm, to help in the search.” Roékler contacted several people, including Telford Taylor
(chief prosecutor at Nuremberg) and Charles La Follete (Nuremberg prosecutor and later a

Congressman from Indiana.) No one had any suggestions.

eover, at Nurem he had
investigated and prosecuted bankers; he did not know the “gory stuff” about concentration camps
that would be central to OSI prosecutions. And finally, he thought the cases “would be a bunch
of garbage. [Nuremberg] had the big-timers.” But eventually, as he mulled over the issue, he
decided that the cases, though less significant than the ones in Nuremberg, were still worth filing.

-

£
. ! {
There were practical problems, however. | j b b
FN—

would present a conflict of interest if he were in litigation against the Department of Justice at
the same time he was in their employ. AAG Heymann offered solutions to both obstacles: DOJ
would waive any conflict of interest and hire Rockler as a part-time contract employee. He could

then be paid by the government on an hourly basis and still work at the firm part-time.*® The
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arrangement would last six to eight months, by which time the office would be established and a
new director in place. Rockler’s firm too was accommodating, agreeing to provide his full
partnership draw, less only what he earned from the government.”

The SLU attorneys were invited to transfer en masse and all but one made the move. The
students and archivist, who had been hired on a temporary part-time basis, were given pink slips
and had to reapply for a permanent position. All those who did wefe chosen. Mendelsohn was
named Deputy Director of the unit. Rockler wanted him to oversee litigation while Rockler

would assess new cases and deal with the mechanics of establishing the section. As Rockler

described his own responsibilities:

ly in ,, ing to pursue any
because they are Latvian, Lithuanian or Ukrainian. It ain’t a nationality
designation. If we find they’ve engaged in anything, why don’t you help us
instead of criticizing us? Why don’t you come forward with stuff so we’ll get
done with it? And I was short tempered and I didn’t understand public relations.
I didn’t understand the job is a public relations job. Meanwhile the Jewish groups
were descending on me and they had a different pitch, which I found extremely
irritating too, which was: Where the hell have you been for 30 years? How come
you haven’t hung anybody? I thought to myself, they’re all nuts. I mean people
are totally polarized. They don’t know what the hell goes on and they were
annoying. Some of the particular Jewish groups had particular targets in mind.
They wanted us to go after Mr. X, Mr. Y or Mr. Z. So I was wasting an awful lot
of time on things like that. 1 had a couple of public appearances. I didn’t want the
public relations part of it anyhow, but there was no way to avoid it.*®

Rockler, as Mendelsohn before him, also traveled to the U.S.S.R. and Israel to speak with his
counterparts.

Holtzman, meanwhile, kept her eye on the new section and periodically summoned
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Rockler to report on the office.® She also assisted in various ways. “[T]here were mechanisms
she had to help OSI that DOJ just didn’t have. DOJ had to go through the State Department and
it took way too long. She could cut right through that.”*

Thus, when she learned that OSI was having trouble getting documents it needed from
Romania in order to prosecute Archbishop Trifa, she testified about the problem before a House
subcommittee considering whether to extend Most Favored Nation status to Romania. Romania
turned over documents shortly thereafter.! And she, along with Representative Hamilton Fish

(the ranking Republican on her Immigration subcommittee) was able to gather 120 CO-SpPONSOrs

on a 1979 resolution urging the West German government to extend or abolish its statute of

the office
re he left
andexpected Mendelsohn to succeed him. The relationship between the two soured, however,
and Rockler began relying more on Neal Sher, an attorney hired by Mendelsohn, to supervise the
1itigétion. Rockler felt that Mendelsohn was spending too much time on the Hill conferring with
Holtzman (something no longer Mendelsohn’s responsibility) and not enough time on the cases.
Rockler kept both AAG Heymann and DAAG Richard apprised of his concerns. In January
1980, DAAG Richard, acting on directions from AAG Heymann, assigned Mendelsohn to
another section. The move infuriated Holtzman and various Jewish groups; emotions ran high
on all sides.”

Rockler’s successor was to be Allan Ryan.** Just as Crosland had sought to hire a Jew to

lead the section (all things being equal), AAG Heymann and DAAG Richard sought a non-Jew
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(all things being equal). They did not want the office to be seen as a Jewish organization.”’

Ryan welcomed the public relations aspects of the position much more than had Rockler.
One of the first tasks he set for himself was the creation of an OSI agenda, to be approved by
AAG Heymann and DAAG Richard; among the items listed was the need to keep the public
informed of OSI’s work.*

To that end, he sought to establish ties with both the Jewish and ethnic communities. He
got help on both fronts from DOJ. AAG Heymann wrote to, and met with, Jewish leaders to
assure them about Ryan and to reiterate the Department’s commitment to the success of OSI.

AAG Heymann also set a goal for resolving, within one year, all matters inherited from INS; by

The Jewish

concei;s: (1) they Vié&ed themselves as a group target; and (2) they distrusted evidence which
came from any Iron Curtain country, as much of the evidence relied on by OSI did.

Ryan and various Department officials met with ethnic group leaders and asked their help
in sorting out the “heroes from the collaborators.”* Ryan also met with local groups and wrote
to ethnic newspapers and activists in an effort to allay their concerns.”® It was to no avail.”!

In addition to soliciting support from Jewish and ethnic groups, Ryan also sought to win
over Holtzman.

She had the reputation in OSI . . . of being . . . Ghengis Khan incarnate. You’d

think going to see her was like climbing Mt. Everest to see the Dali Lama. She

was a supporter of Marty Mendelsohn’s and . . . I had to speak with [her] because

she was the key person on the Hill. . . . Ibasically told her what I said to the
Jewish groups: Here’s who I am; here’s what [ want to do. I can’t do it all at

10
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once but give me some opportunity to do it and I think I will prove to you that I
can do it. It was the beginning of a very mutually respectful relationship.”

Although Holtzman made peace with Ryan’s ascension to the directorship, she remained
vigilant about OSI matters, issuing press releases to announce OSI filings and victories,
exhorting the State Department to work with OSI to update its Watchlist™ (they did), demanding
that State modify its visa application form to take into account new legislation precluding the
entry of Nazi persecutors (also done),” and notifying OSI when she learned of a potential
subject. The priority she gave OSI matters was evident when she left Congress in December

1980; one of her last speeches on the Floor stressed the issue of Nazi war criminal prosecutions.™

>

administrative records, newspapers and magazines pub’ylished? supportéd by the German
occupation authorities, post-war trials and transcripts) were scattered throughout the world, the
bulk of them in Germany and the U.S.S.R. Within each country they were dispersed among many
archives. The rules of access varied and research aids were generally limited or non-existent.
In that Cold War era, arguably the most difficult hurdle was getting information from the

Soviet Union. Holtzman and Eilberg, Mendelsohn, and later Rockler, DAAG Richard and Ryan,
all made trips to the U.S.S.R. to discuss the issue. Attorney General Civiletti raised the matter in
a meeting at the Justice Department with the Chief Justice of the Soviet Supreme Court.”® All

were promised that the United States would be allowed to take videotaped depositions of Soviet

witnesses and to have increased archival access. Although the Soviets generally made good on
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their deposition promise, archival access was much more difﬁcult. The Soviets had inadequate
archival indices and were not willing to grant access directly to Western scholars.”” OSI
therefore had to rely on the Soviets to do the research, although the Soviets often gave the task to
prosecutors and police investigators, rather than to historians. All this, coupled with the fact that
Soviet evidentiary requirements were so different, often left OSI in need of more information.*®

There were also practical impediments. The Soviet Union and Eastern European
countries lacked the resources — both personnel and material — to accommodate many requests.
It was not uncommon for a year to pass before there was a response; followups therefore often

seemed impractical.”” Pr blems were often mundane but serious, including inadequate copying

facilities, lack o

Archwes, Library of C’&’(’)‘r:lgress and many private institutions have valuable resource material, too
often pertinent information was destroyed in due course or so poorly kept that its value was
limited.®® Material in private collections sometimes had restricted access. Even government
agencies impeded OSI’s efforts. OSI attorneys complained that the CIA sometimes censored
documents so heavily there was virtually no information provided. The Agency also narrowed
research requests so that only information directly related to immigration and naturalization was
shared. Moreover, it distinguished between “no identifiable information” and “no record.” Thus,
if OSI asked for information about John Smith, a record of “Smith, FNU (first name unknown)”
would not be considered identifiable, even if Smith FNU was a World War II figure; if the

Agency had material from another governmental source, it would neither share it nor advise OSI
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that it existed so that OSI could request it from the originating agency.*'

These problems got resolved, to some degree at least, in a variety of ways. The biggest
and most dramatic change resulted from the collapse of Communism. Once the Berlin Wall
came down, OSI was allowed access to most archives in the former Eastern bloc countries. Also,
with time, many countries improved archival facilities and OSI developed and nurtured
relationships with archivists around the world.** And to the extent that OSI learned that
documents were about to be destroyed in the United States, they intervened to stop the process.”
DAAG Richard helped smooth the way for greater access from the intelligence agencies.**

While the ability to gather evidence has greatly improved over the years, these are not

to secure the essential documentation. Their integration into the office makes OSI unique among

litigating sections within the Department of Justice.
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1. The INS first learned of the defendant after 7he New York Times ran a story about her past.
“Former Nazi Camp Guard is Now a Housewife in Queens,” by Joseph Lelyveld, The New York
Times, July 14, 1964; “U.S. Studies Entry of Ex-Nazi Guard,” The New York Times, July 15,
1964. (According to Lelyveld, he received a tip about Ryan from Nazi hunter Simon Wiesenthal.
“Breaking Away, by Joseph Lelyveld, The New York Times (Magazine Section), Mar. 6, 2005.)

Ryan’s extradition was front page news.“Mrs. Ryan Ordered Extradited for Trial as Nazi
War Criminal,” by Morris Kaplan, The New York Times, May 2, 1973.

Before emigrating to the U.S., Braunsteiner Ryan had been convicted of manslaughter in
Austria. She served 3 years in prison before being granted amnesty. The failure to report her
conviction on her citizenship application was the basis for the INS denaturalization suit. Mid-
trial, Braunsteiner Ryan voluntarily relinquished her citizenship. In response to Germany’s
request, she was extradited in 1973. After a prolonged trial, she was convicted in 1981 of
“complicity in the deaths of more than 1,000 prisoners.” She was sentenced to life
imprisonment. In 1996 she was released because of ill health; she died in 1999.

There were a significant number of female camp guards and women served in other
capacities as well. It is very difficult to determine whether a notable number of women
persecutors emigrated, however, since INS could only identify emigrés by the name on their
travel documents; if a woman mamed before emlgratmg, INS would have no record?:of her

ﬁle‘, its first— and to date only —ca
Appendix.

2. Attorney Vince Schiano resigned while investigator Tony De Vito retired. Although both
men faulted the INS for its handling of Nazi investigations, De Vito accused the agency of a
conspiracy to thwart the investigations; Schiano opined that there might be more benign
explanations, including inefficiency or personal animus toward him. ‘“Nazis in America,” The
MacNeil/Lehrer News Hour, Feb. 2, 1977.

3. See e.g., “Some Suspected of Nazi War Crimes Are Known As Model Citizens,” by Ralph
Blumenthal, 7he New York Times, Oct. 18, 1976; “The Mixed Reasons for New U.S. Nazi
Hunt,” by Ralph Blumenthal, The New York Times, Nov. 28, 1976; “Immigrants: Nazis Next
Door?” Newsweek, Oct. 25, 1976. The three defendants were Boleslavs Maikovskis (discussed
at pp. 427, 430-431), Branius Kaminskas and Karlis Detlavs. Only the Maikovskis prosecution
was ultimately successtul.

4. Widespread Conspiracy to Obstruct Probes of Alleged Nazi War Criminals Not Supported by
Available Evidence — Controversy May Continue (May 1978).

5. See pp. 203-228.

6. Howard Blum (Times Books).
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7. Interviewed in 2002, Ms. Holtzman no longer recalled who had alerted her to the issue. Itis
possible that it was INS investigator De Vito and INS prosecutor Schiano. When interviewed on
the PBS television program “Nazis in America,” The MacNeil/Lehrer News Hour, Feb. 2, 1977,
Schiano said that they had “perhaps” spoken to then-Congresswoman Holtzman about the need
for an organized task force to investigate alleged Nazi war criminals.

8. Apr. 11, 2001 recorded interview with Jim Schweitzer (hereafter Schweitzer interview). In
1979, when Holtzman became chair of the subcommittee, Schweitzer was made committee
counsel.

9. “Holtzman Calls U.S. Lax on Nazi Inquiries,” by Ralph Blumental, The New York Times,
May 20, 1974; May 20, 1974 Holtzman press release.

10. June 5, 1974 letter to Holtzman from INS Commissioner Chapman with attached “Detailed
Report in Investigation of Alleged Nazi War Criminals Prepared from the Files of New York
District Office, INS;” “37 Under Inquiry in Crimes by Nazis,” The New York Times, June 6,
1974.

Yofk New York‘

13 E 2., May 20, 1974 letter to INS Commissioner Leonar Chapman (8 pages single-spaced
with a 10 page single-spaced addendum).

14. Aug. 25, 1975 Holtzman press release.

15. Sept. 21, 1977 letter to Holtzman from John DeWitt, Deputy Assistant Secretary for
Consular Affairs; Sept. 30 Holtzman press release re “State Department Accedes to Holtzman
Demand for Stepped up Action on Nazi War Criminals.”

16. Sept. 24, 1975 letter from District Attorney in Landau/Pfalz to Central Office of State
Judicial Administrations in Ludwigsburg. The resident was Boleslav Maikovskis. Germany
refused Holtzman’s request. OSI ultimately filed charges against him and he was ordered
deported in 1984. The circumstances of his departure from the United States are discussed at p.
430.

17. “Alleged Nazi War Criminals,” Hearings bef. the House Subctee on Imm., Cit., and Internat’l
Law, 95" Cong., 1* Sess. (Aug. 3, 1977), testimony of INS Commissioner Leonel J. Castillo, p.
24.

18. Apr. 10, 2001 recorded interview with Crosland (hereafter Crosland interview).
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19. June 12, 1978 memorandum to Soobzokov file from Mendelsohn.

20. Among the cases already filed were Maikovskis, Detlavs, Hazners, Kaminskas
(deportations);, Demjanjuk, Trifa, Walus, Kowalczuk, Pasakevicus and Fedorenko
(denaturalizations).

21. Recorded interview with Martin Mendelsohn, May 23, 2001 (hereafter Mendelsohn
interview).

22. E.g.,Feb. 27,1979 letter from Crosland to Richard Krieger, Executive Director of the
Jewish Federation of North Jersey.

23. Mendelsohn interview, supra, n. 21. Although INS was then part of the Department of
Justice, it was a separate component.

24. “Agency Studying Nazis is Upgraded,” by A.O. Sulzberger, Jr., The New York Times, Mar.
28, 1979; Crosland interview, supra, n. 18.

25. “Dispute Over Rel asing Funds Mires Feder:
Criminals in U.S.,” by A.O. Sulzberger, Jr., T

jurisdiction from a component (INS). DAAG Richard interview, Apr. 18, 2001. Mendelsohn
has an alternative explanation, i.e., that no one expected the government to win these cases and
the Department did not want to go to the Hill for appropriations with a reduced win ratio.
Mendelsohn interview, supra, n. 21.

27. Interview with Liz Holtzman, June 12, 2002 (hereafter Holtzman interview).
Congresswoman Holtzman became chair of the Immigration subcommittee after Eilberg, indicted

on bribery charges, lost his reelection bid in 1978. He pled guilty and was sentenced to five years
probation.

28. Mar. 28, 1979 testimony before the Subcommittee.
29. Schweitzer interview, supra, n. 8.
30. Holtzman interview, supra, n. 27.

31. Order No. 851-79. While Sept. 1979 is the official creation of OS], in fact it was in
existence before then. By memorandum of Apr. 4, 1979, the DAAG for Administration
announced that the SLU would be transferred on Apr. 22, 1979; an Apr. 30 directive from Philip
Heymann, AAG for the Criminal Division, announced that the new unit would be established on
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May 3.

32. The office was originally to report to DAAG Robert Keuch but due to an illness in his
family, the responsibility was transferred to DAAG Richard.

33. Oct. 26, 1979 memo from AAG Heymann to all U.S. Attorneys re “Office of Special
Investigations.”

34. June 7, 2000 recorded interview with Heymann (hereafter Heymann interview). All
references in this chapter to AAG Heymann’s actions come from this interview unless otherwise
noted.

35. May 10, 2000 recorded interview with Walter Rockler (hereafter Rockler interview). All
references to his words and actions come from this interview unless otherwise noted.

36. Rockler recalled his reaction to the waiver: “I thought this was anomalous as hell but it
didn’t sound bad to me.”

DAAG Rlchafd and AAG Heymann recall the Jewish. groups as simply seeking resolution — one
way or another. According to DAAG Richard and AAG Heymann, the Jewish leadership just
wanted to see some movement in the cases.

39. Rockler and Holtzman did not get along. She perceived him as having the “typical Justice
Department attitude,” i.e., that the Hill should not be meddling in litigation. Moreover, she felt
loyal to Mendelsohn, who she thought should have been chosen as Director. Rockler meanwhile,
having worked in the same law firm as she, but 20 years prior, viewed her as “a pup.”

Schweitzer and Rockler interviews, supra, notes 8 and 35.

40. Schweitzer interview, supra, n. 8.
41. See pp. 210-211.

42, H. Res. 196 (96™ Cong., 1% Sess.) gave as one of its supporting reasons that the United States
was “moving aggressively” against persons suspected of war crimes and had established a special
unit within the Department of Justice to handle these cases. The resolution passed 401 to 0 (with
2 votes of “present.”)

The U.S. was not the only country to pressure Germany on this issue. According to an
officer of the Czechoslovak political intelligence service who defected to the west, the Soviets
too wanted to prevent lapse of the statute of limitations. To that end, they worked with the
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Czechs to devise an elaborate ruse. “Operation Neptune” involved taking authentic German
military records from Czech and Soviet archives and submerging them at the bottom of Black
Lake, some 120 miles from Prague. They were then “inadvertently discovered” by a team of
divers working in association with a Czech television crew. The “newly-discovered” documents
were then publicized as proof that Czechoslovakia had a great number of original and important
Nazi documents at its disposal, and that it would be irresponsible for West Germany to allow the
prosecution of previously unidentified Nazi war criminals to become time-barred before the
documents could be evaluated. The Deception Game: Czechoslovak Intelligence in Soviet
Political Warfare, by Ladislav Bittman (Syracuse University Press, 1972).

43. Holtzman accused the Justice Department of exacting retribution on Mendelsohn for his role
in moving the unit from the INS. Rockler, equally blunt, claimed that Mendelsohn would not
follow instructions, placed too much emphasis on public relations, and had neglected
management of the office. AAG Heymann attributed the move to a “personality conflict”
between Mendelsohn and Rockler, an explanation which Rockler felt was inadequate. “Justice
Dept. to Oust Nazi Hunter,” by Robert Pear, The New York Times, Jan. 6, 1980, p. Al; “Jewish
Leaders Say Justice Department Moving Against Nazis,” by James Rubin, AP, Jan. 18 1980.
At the time, Mendelsohn dechned to comment in the ; press Years later, he opined that

k h: was
view, supra,
Department
tion Act,

44. Ryan came from the Justice Department’s Solicitor General’s office and had written the
appellate brief and argued the seminal OSI case of United States v. Fedorenko before the Fifth
Circuit. For an account of how Ryan came to be chosen, see pp. 53-55.

45. Heymann interview, supra, n. 34; DAAG Richard interview of Apr. 25, 2000.
| 46. Sept. 19, 2005 e-mail from Ryan to Judy Feigin re “Query PS.”

47. “Year’s Deadline Set in Search for Nazis,” by A.O. Sulzberger, Jr., The New York Times, Jan.
16, 1980, p. Al7. The goal was not met.

48. Jan. 16, 1980 joint press release issued by the Anti-Defamation League, the American
Jewish Committee and the American Jewish Congress.

49. See p. 547,n. 8.

50. See e.g., Feb. 23, 1981 letters from Ryan to Petro Mirchuk, President Ukrainian Society of
Political Prisoners, Inc., and to the Editor of Vaba Eesti Sona (an Estonian-American
~ newspaper).
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51. See e.g., Jan. 1985 Latvian News Digest, “If You Fought Communism You must be
Deported Says 1979 US Law;” Sept. 1983 Darbininkas (Brooklyn, NY) “How to Defend Oneself
from Attacks by OSI.” Many Eastern Europeans were concerned since they had falsified their
place of birth on their visa applications in order to avoid the possibility of repatriation to a
country under Communist domination. Ryan sought in vain to explain that this was not the type
of misrepresentation OSI was interested in pursuing. This distrust of OSI had two serious
consequences: it cut off evidentiary sources for the government and put innocent people in
unwarranted fear. Recorded interview with Allan Ryan, Oct. 6, 2000 (hereafter Ryan interview).

52. Ryan interview, supra, n. 51.
53. For a discussion of the Watchlist, see pp. 297-309.

54. Oct. 8, 1980 letter from Holtzman to Secretary of State Muskie; Oct. 24 response from
Muskie to Holtzman.

55. Cong. Rec., vol. 126, 96" Cong., 2™ Sess., Dec. 3, 1980, H11805.

d1d5 not cros ‘reférence upporting documentation. Poland the only Eastern European
country that allowed OSI historians direct archival access during the Cold War. :

58. Soviet cases only required proof that the defendant was a member of a certain unit, whereas
OSI also needed historical context about the unit.

59. July 6, 1984 memo from OSI historian David Marwell to Director Sher re “Soviet Archives.”
See also, Oct. 13, 1980 memo from Marwell to Director Ryan on the same topic.

60. For example, in 1976 all Displaced Person Commission records (other than reject files) were
destroyed in due course. May 12, 1978 letter to then-SLU (and later OSI) attorney Robert Boylan
from J. Adler, Chief, Reference Service Branch Federal Archives & Records Center.

Preliminary worksheets completed by those seeking admission under the RRA were destroyed in
1958. Oct. 7, 1981 memo to OSI historian David Marwell from Alice Harris, Department of
State re “Disposal Schedule on Foreign Service Visa Records in 1956 [sic].”

61. See e.g., Nov. 30, 1988 memo to Deputy Director Eli Rosenbaum from OSI attorney Philip
Sunshine; May 23, 1989 memo to Rosenbaum from OSI Senior Litigation Counsel Ronnie
Edelman.

62. Still, problems exist. Due to deteriorating diplomatic relations with Ukraine during the first
years of the 21% century, American researchers have been denied access to some valuable
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archival material concerning Hungarian persecution of the Jews. Mar. 5, 2004 letter to Ukraine
Prime Minister Viktor Yanukovych from Congressman Tom Lantos.

Another problem exists in Russia where a treasure trove of documents is housed in the
FSB (formerly KGB) Archives in Moscow. While OSI researchers can view documents there
(and documents in outlying archives are sometimes sent there for OSI viewing), they cannot
make reproductions or even request them on-site. A request in writing is made after the OSI
historian returns to the United States. The Archive itself will not respond to requests; everything
is done through intermediaries. Thus, the American Citizens Service Section at the American
Embassy contacts the Russian procurator (prosecutor) who in turn deals with the FSB Archive.
Not surprisingly, given this labyrinthian system, the response time is painfully slow; two-year
delays are not uncommon. Compounding these problems, the FSB Archives has made little
effort to preserve documents, some of which are merely onion skin carbons. Reproductions,
when they finally come, are sometimes unsatisfactory.

While deterioration of documents is a problem in many former Eastern bloc archives, an
even more serious problem occurred in Yugoslavia. The ravages of war in the 1990s destroyed
entirely many archived documents.

63 Thus m 1982 when the Archives division in Bayonne NJ was about to destroy DPC

all cases and was the conduit between OSI and the pohtlcally changmg top management within
the Department. In Ryan’s words:

Mark was the whole show. . . Mark was the guy who made this thing work. . . . He
was the guy in the trenches. . . . Mark looked out for us, looked out for me,
pointed us in the right direction, told me what was going on. . . . If I had to do it
on my own, it would not have been as much fun or nearly as successful.

Heymann expressed similar sentiments. According to him, DAAG Richard “was at the
center of a lot of things that I am very proud of taking credit for now, but this one more than any
other. . . . I just turned it over to Mark. Mark was the senior point man. I remember his spending
a lot of time on this. . . . Allan [Ryan] was reporting in every sense of the word on a very
substantial basis to Mark. . . . Mark who always has 2 or 3 or 5 major activities or initiatives.
This was almost number one in terms of the time it took, the energy he put into it. . . . [He got]
the building space, the agents. . . relations with CIA, getting materials. Both Rockler and Ryan
were very strong but they were both beginners in this world and . . . Mark was giving it a lot of
time and energy. He wanted it to succeed. He knew I wanted it to succeed. He knew there was
all the Congressional support we wanted and no shortage of money for it. . .”

65. See discussion of the Walus and Demjanjuk cases at pp. 71-100, 150-174.
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The Historians

In the 1976 movie “Marathon Man,” a Nazi dentist who worked in a concentration camp
is seen walking in Manhattan’s diamond district. A Holocaust victim recognizes him and starts
screaming. As the dentist flees from the scene, others join the chase. It is great cinema but it
bears little relation to reality.

In only one instance was an OSI case based on a Holocaust survivor recognizing his
persecutor in the civic square.! In a handful of other cases, the government was alerted to a
potential defendant by “Nazi hunters.”® However, most Nazi persecutors found in the United

States are discovered through the unglamourous and dogged review of Nazi-era documents. The

investigative agent and a prosecuting attorney. When the SLU was established in 1977, the

traditional paradigm was modified slightly in recognition of the need for linguists to review
Third Reich records at the National Archives. As noted earlier, the SLU was staffed by four
attorneys, two INS agents, four graduate students fluent in German, and one German-speaking
archivist. Though the students and archivist were called “historians,” in fact only one was
formally trained as such.’

As it turned out, no new cases were filed by the SLU; the unit assisted with, or oversaw,
cases previously filed by INS or U.S. Attorney’s Offices. Since OSI was established as a result
of tremendous publicity and pressure about the need to get “Nazi war criminal” cases moving,

there was an urgency to have the office fully staffed as quickly as possible. This was
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accomplished, in part, by borrowing investigators from a variety of agencies, including INS, Fish
and Wildlife, IRS, Secret Service and the State Department. None had any particular knowledge
about the Nazi era and only one or two had any proficiency in German. Two historians were
hired during the nine-month tenure of Director Rockler. When they were added to the graduate
student pool, the ratio of investigators to historians was approximately 2:1.

Rockler began with two Deputy Directors, Martin Mendelsohn to oversee litigation, and
Art Sinai to supervise investigations. Though trained as a lawyer, Sinai was, by all accounts
(including his own), an investigator at heart. His role in the office was essentially that of Chief

Investigator and he had a traditional investigator’s approach: investigators gather the evidence,

By ’;/’irtue of their differing skills, the investigators and historians approached cases
differently. Investigators spent the bulk of their time trying to find the defendant, locate
witnesses, and handle liaison with foreign governments and domestic agencies. Case
development was defendant-specific. Were there documents detailing what he had done?
Eyewitnesses who could testify to his malfeasance? In most instances, the answer was no, since
the bulk of OSI investigations involved camp guards or members of auxiliary police units about
whom there is rarely information involving personal wrongdoing.’

Peter Black was the first formally trained historian hired by OSI. He came to the office in
1980. Following the approach Germans took in their war crimes prosecutions, he began to

concentrate on the unit in which a subject served. What were the duties and responsibilities of
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that unit? Who else was in it? What could be learned about daily life in the organization? Was
this a unit — as many were — whose major purpose was persecution of Jews and other civilian
“undesirables?”

He, and other historians as they were hired, spent most of their time in archives. They
searched for rosters, identity cards issued to members of auxiliary police forces and camp guards,
requests for services or benefits (e.g., pensions) in which the applicant listed his wartime
assignments and activities, and pertinent references and statements from the hundreds of post-
war trials conducted in Europe. Given their expertise in the matters under investigation,

historians could recognize the significance of a document which might otherwise go unnoticed.®

pfactical considerations as well. The Walus prosecution® had made abundantly ciéair the
problems of witness identification. Moreover, even if memories were accurate at the outset —a
dubious proposition considering the fact that victims rarely knew their captors’ names and had
little occasion for direct eye contact — these memories were much less reliable as witnesses and
subjects aged.

Despite the differing approaches of investigators and historians, the lines between them
were not always demarked. In some instances, historians interviewed witnesses, especially if the
historian had greater foreign language skills than the assigned investigator. Where both were
qualified, the assignment was generally based on attorney preference.

Inevitably, there was tension between the investigators and historians, much of it related
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to status. Who was going to put the case together, the investigator or the historian? Who would
decide which investigations to open and which witnesses should be interviewed? Who would
accompany the lawyer to the interview?’

When Allan Ryan became Director in March 1980, he began to reassess the office
paradigm. As he saw it, the proportion of investigators to historians was inverse; historians
needed to be the lynchpin in order for judges to understand fully the significance and context of
the cases.

[W]e were not going to win cases by convincing the judge that here’s a guy who

had cheated on his immigration forms. We’d only win cases if we’d convince the
judge that here was a war criminal with blood on his hands - My sense that we

actlons the sequ
ur attention was

concentrated

There were two aspects to Ryan’s approach: (1) hire trained historians to develop the cases; and
(2) engage an outside “expert” historian to testify at trial.

One immediate problem in hiring historians was salary. Lawyers entered government
service at the GS-11 level and moved quickly to GS-13; historians with PhDs started as GS-9s."
Ryan turned to DAAG Richard who arranged for historians to be promoted quickly to GS-11s.

Two early efforts proved particularly fruitful in the search for outside experts. First, OSI
reached out for Raul Hilberg, author of The Destruction of European Jewry, then, as now,
arguably the preeminent text on the issue. Hilberg testified in a series of carly cases for OSI,

including U.S. v. Kowalchuk, the first trial handled by the office. Second, in April 1980, OSI

sent two historians (and a third attended at his own expense) to a symposium on Hitler and the
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National Socialist Era held at the Citadel in South Carolina. One of the main purposes in
attending was to make contact with historians in the field in order to educate them about OSI.
They met Charles Sydnor and Christopher Browning, two leading Holocaust historians. vHilberg
and Sydnor were the two experts most used by OSI over the years; Browning also testified for the
office.

An unexpected byproduct of the South Carolina conference was a handwritten list of
suggestions for improving the lot of OSI historians. It was written by the three OSI attendees as
they sat overlooking Fort Sumter during a break in the Conference; they dubbed it “The

Charleston Manifesto.” It makes clear how marginalized the historians felt. They wanted, “like

develop and maintain contact with historical and archival experts “under the historians own

names” and the right to “develop and follow up research leads” both in the United States and
abroad. The latter complaint was based on the writers’ perception that travel was treated as a
perquisite which generally went to investigators and lawyers rather than to historians.”

Though the Manifesto was never formally presented to OSI management, its essence was
passed on orally. Over the next few years, the key suggestions were all adopted. In addition,
when Art Sinai left in the summer of 1981, the Chief Historian began reporting directly to the
Director.

Given the subject matter of OSI cases, the attorneys were generally not well versed in the

field. Before meeting with the “outside” historians in preparation for trial, the attorneys needed
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reports concerning the relevant historical background. These reports, often over a hundred pages

~ long, were prepared by OSI historians.'* Most attorneys soon realized that it helped to have the

in-house historian along to resolve any ambiguities or questions when they met with the expert.””
Other factors too affected the increasing role for historians. Some of the traditional work
performed by investigators — finding defendants and witnesses — became routine and simple with
the advent of computers and, much later, the internet. For example, it is no longer necessary to
do world-wide searches for survivor witnesses. Internet sites and genealogy links give instant

information. On-line access to government records also makes searching for a subject simple.

Within a matter of minutes, OSI can ascertain whether someone in the United States is alive and,

replaced by newly-hired historians once their loan period (generally one or two years) expired.

By the late 80s, the position of the historians seemed secure. They had largely supplanted
investigators and by now they were being paid as GS-14s, a salary much higher than most would
have earned in academia, their most likely alternative employment. Moreover, in 1986, Peter
Black assumed many of the responsibilities of the Chief Historian.'® Unlike his predecessor, he
was formally trained in the field and was seen by his colleagues as willing to fight for their
rightful place in the office.

Two things, however, served to shake the historians’ security. The first was OMB
Circular A-76, first issued in 1955, and designed to privatize various government functions when

the government can save at least 10% by doing so. Different administrations have attached more
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or less significance to the Circular. In the late 80s, during the administration of George H.W.
Bush, it received renewed emphasis. Within the Department of Justice, one of the few groups
targeted for privatization was the OSI historians.

Under the A-76 plan, a private company would interview applicants and then submit a
report and resumés to OSI. OSI could choose from among the names submitted, but would have
no opportunity to itself interview the applicants. The contract employees would be lower paid
than OSI historians and would receive no benefits. DAAG Richard and the OSI leadership were
strongly opposed to the concept, fearing that it would dilute the quality of historians and

therefore, ultimately, of OSI. Congressmen, alerted by OSI to the problem, intervened to prevent

o f;began hiring on a contract

WO year terms, tho,\: h at the same
salary (and with the sé;mé benefits) as if they were perg;lneﬁ{ ’ilires. The contract\s;zere
renewable for one more two year period, and then, for a final one year period. The rationale for
this change of protocol was that the office was not expected to continue significantly longer and
therefore there was no need for long-term hires.!” However, the office did not disband and in
August 2004, all the contract historian positions were converted into full-time government
positions.'®

That the office was still in existence in 2004 is due largely to the development of a
research and development program which was a natural outgrowth of the archival approach
adopted by the historians. INS and the SLU had been reactive — responding to information

presented to them by outside sources (often the media). Once historians uncovered rosters and
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other archival material, the office became proactive. It submitted lists of names to INS to
determine whether any of the men had entered the United States. Without such an R & D
program, the office might well have closed within the five years everyone assumed at the outset
to be its life expectancy.

In addition to transforming the way OSI learns about subjects and investigates cases, the
historians have increased enormously the body of Holocaust knowledge. They have done so in
various ways. As part of OSI’s research and case development, the historians have amassed the
largest concentration of documents in the world concerning Trawniki — a German-run training

camp in Poland for concentration camp guards."

Analysis of this data — often as part of the

unearthed and sorted out the role ir;aigenous police forces played in assisting the Nazis in Estonia
and Lithuania.?! Until the Cold War ended, and OSI historians gained access to archives
previously behind the Iron Curtain, there was widespread belief that the mass murder of Jews in
those two countries was done by the Germans.** The much more complex story of indigenous
participation is now part of the record in many OSI cases.”? Moreover, with some assistance
from the attorneys, OSI historians have written exhaustive reports on controversial Holocaust
subjects including Mengele, Barbie, Waldheim, Verbelen and some Watchlist candidates. They
also contributed significantly to a State Department report on Nazi gold **

As of this writing, OSI has seven historians and one investigator. Update number

Historians are very much involved in decision-making, both on the macro and micro level. The
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Chief Historian is a Deputy Director of the section and consults with the Director and Principal
Deputy on almost all major decisions. Staff historians work and strategize with attorneys on
individual cases.

Despite the near parity, however, there is a difference in perspective. Some historians
speak privately about “historical truth” versus “judicial truth,” and express some frustration about

the difference. As explained by one:

You are going to, in the course of a proceeding that is like a criminal prosecution,
overemphasize simply through focus, if not through rhetoric, but sometimes
through rhetoric as well. You’re going to overemphasize the role of this
individual because that’s what the trial is about. [I]n the larger context of things,
you wouldn thave sympathy for [hlm] though you mlght but hlS role is much
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1. Jacob Tannenbaum, discussed at pp. 106-116.

2. E.g, Canadian “Nazi hunter” Steven Rambam alerted OSI that Johann Leprich, a former OSI
defendant, had returned to the U.S., although Rambam could not pinpoint his location. See p.
441. Simon Wiesenthal notified The New York Times about Hermine Braunsteiner Ryan. See p.
14, n. 1. The Simon Wiesenthal Center brought Harry Ménnil to OSI’s attention. Ménnil is
discussed at pp. 300-301, 456-457. In some instances, however, Nazi hunters have publicly
identified people as persecutors who turned out not to be so.

3. Some SLU documents reference four historians rather than five. However one of the students
was working out of New York and therefore may have inadvertently been omitted.

The students had an advantage to INS beyond their language skills. They were much
cheaper to hire than INS agents who, because they were authorized to carry weapons, were
entitled to mandatory overtime payments. INS “historians” were thus seen, in part, as a way to
get investigators more cheaply. Apr. 11, 2001 telephone call with former INS General Counsel
David Crosland.

were respons1b1e for the deaths of T persons in the carnp “An OSI historian, doing research at the
National Archives, found a book entitled “Unnatural Death Book,” in which the Nazis recorded
all instances of Mauthausen guards killing internees. Incident reports and diagrams were kept.
(Natural deaths included death from starvation, overwork, and disease. Shooting of an alleged
potential escapee was considered “unnatural.”)

6. A dramatic example of this involved preparation of the Waldheim Report (discussed at pp.
310-329). OSI historians recognized that “O3" was Waldheim’s rank in the military, and that
documents hand initialed “W” from the O3 officer in his unit on certain dates had to have been
from him. Oct. 20, 1986 memo to Sher from OSI historian Patrick Treanor re “Propaganda
documents initialed by Waldheim.”

7. Recorded interview with Black, May 3, 2002; unrecorded discussion with Black, Nov. 5,
2002.

8. See pp. 71-100.
9. Black interview, supra, n. 4.

10. Oct. 6, 2000 recorded interview with Allan Ryan. All Ryan references are to this interview
unless otherwise noted. All the historians of that era who were interviewed agreed that it was
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Ryan who focused on, and changed, the role of historians in the office.

11. “GS” stands for Government Service. Salaries within most of the federal government are
based on one’s GS level; the higher the level, the greater the salary.

12. Information about the Charleston Manifesto comes from the Black and Marwell interviews,
supra, n. 4, as well as informal discussions with OSI historian Steve Rogers.

13. Black and Marwell interviews, supra, n. 4.

14. Under the rules of evidence then in effect, the report was not shown to the outside expert or
defense counsel. In 1993, a modification of the Federal Rules of Evidence required the testifying
expert to provide a written report to the defense before trial. As a practical matter, this did not
alter the role of the OSI historian. In most cases, the report is drafted by an OSI historian and
then modified, as warranted, by the testifying witness.

There is a downside for the OSI historians with this change in procedure. To the extent
that their research becomes a report issued under the name of another historian, it 1mpedes their

he had turned a corner‘and seen X, O needed to know if X was there or not.” Remarks by
Ryan at Oct. 24, 2004 luncheon commemorating OSI’s 25" anniversary.

16. He was formally named to that post in 1989 when the Section’s first Chief Historian left.

17. While this change in policy impacted both historians and attorneys, it is the historians who
felt most concerned. They reasoned that the Department would always find a place for an
attorney of proven worth; they felt less sanguine that there would be options for them.

18. In fact, the precariousness of being a contract employee did not lead to a diminishment in the
quality of applicants or hires. This may be due in part to the fact that academia, an obvious
alternative for well-credentialed PhDs, stopped hiring with the abandon of a generation ago.

19. In addition to serving as a training camp, Trawniki also was the site of a forced labor
camp. On November 3, 1943 more than 6,000 men, women and children incarcerated there were
shot to death. It was one of the largest single massacres of the Holocaust.

Trawniki men assisted in Aktion Reinhard ("Operation Reinhard"), the Nazi project
whose ultimate goal was the annihilation of Polish Jewry. Under the aegis of Operation
Reinhard, an estimated 1,700,000 Polish Jews were murdered, the labor of able-bodied survivors
was exploited in slave labor camps under armed guard, and the personal belongings of the
murdered Jews were stolen and distributed to benefit the German economy.
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In 1990, shortly after Czechoslovakia’s “Velvet Revolution,” OSI historians were granted
access to Czech and Slovak archives. They found a collection of rosters from the SS Battalion
Streibel, a unit formed in the summer of 1944 during the evacuation of Trawniki. The rosters list
hundreds of Trawniki men by name, rank and identity number. The information from this
material eventually led OSI’s historians to the Central Archive in Moscow where they found a
treasure trove of Trawniki material, including personnel files, deployment orders, and additional
rosters.

As of this writing, the Trawniki documents have been used in at least 15 OSI cases.
Update number

20. See e.g., U.S. v. Hajda, supra, 936 F. Supp. 1452; U.S. v. Kairys, 600 F. Supp. 1254 (N.D.
I11. 1984), aff’d, 782 F.2d 1374 (7* Cir. 1986); U.S. v. Schiffer, 831 F. Supp. 1166, 1177 (E.D,
Pa. 1993), aff°d, 31 F.3d 1175 (3" Cir. 1994), U.S. v. Wasylyk, 162 F. Supp. 86 (N.D.N.Y. 2001).

21. Their role in Latvia first began to emerge as a result of German criminal investigations in the
1960s.

(6" Cir. 2000) For ia,

Us: \; Linnas, 527 F. Supp. 426, 43¢ aff'd, 685 F.2d 427 (2" Cir).

24. See pp. 300-302, 310-329, 371-423.
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Chapter Two: The Limits of the Law
Introduction
Those who OSI investigates have allegedly been involved in persecution of civilians
based on their race, religion, national origin or political beliefs. No matter how egregious the
persecutory activity, the United States cannot file criminal charges because the alleged crimes --
committed on foreign soil against non-U.S. citizens — violated no U.S. law of the time.! Any
legislation to criminalize such activity retroactively would be constitutionally barred by the Ex

Post Facto Clause.

Unable to prosecute and incarcerate Nazi persecutors for their crimes, the government’s

deéort U.S. citizens. Therefore, if the subject became a naturalized U.S. citizen after emigrating,
the government must first file suit to have his citizenship revoked. If that is accomplished, a
deportation case can be filed.

Both denaturalization and deportation are civil matters. There is no statute of limitations
controlling the filing of either of these proceedings. Given that OSI was not founded until 34

years after World War II ended, and continued investigating Nazi persecutors for over a quarter

! By contrast, in the modern era, the United States is a party to various conventions
which call for prosecution or extradition of persons found in the U.S. who committed crimes on
foreign soil. Implementing legislation grants the U.S. jurisdiction to prosecute. E.g. The Hague
Convention concerning seizure of aircraft and 49 U.S.C. § 46502; The Terrorist Financing
Convention and 18 U.S.C. § 2339C; The Terrorist Bombing Convention and 18 U.S.C. § 2332f;
The Violence at Airports Protocol and 18 U.S. C. § 37; The Nuclear Materials Convention and
18 U.S.C. § 831; and The Hostage Taking Convention and 18 U.S.C. § 1203.
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of a century thereafter, the defendants are invariably elderly. Since each phase of the two-step
litigative process — denaturalization and deportation — takes years to complete, a significant
number of OSI defendants die before litigation is finalized.

An understanding of the statutory bases for OSI’s filings — including the limitations of the

statutes under which it operates — is essential to assessing what OSI has been able to accomplish.
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Statutes and Procedures
The basis for OSI’s cases, and sometimes even the decision to bring a case at all, depends
in part on when the person entered the United States. Changing immigration laws established
differing criteria for admission.
The exclusion of aliens deemed dangerous to the United States dates back to the Alien
Act of 1798. However, it was not until passage of the Quota Act in 1921 that the U.S. imposed
restrictive limitations based on nationality. The number of aliens to be admitted in any given

year was capped at 3% of the number of persons of that nationality then in the U.S. Given the

emigration patterns at the time, these restrictions favored western Europeans. The 1924

even greater number, however, were non-Jews fleeing Communist rule in the Soviet Union,

- Eastern Europe and the Baltics. The situation was chaotic. Refugees were living in camps, often

in countries other than their own, and without sufficient documentation to establish their identity
or their history. In 1947, the U.N. created an International Refugee Organization (IRO) to help
with issues of repatriation and resettlement. The IRO’s mandate did not include anyone who
had “assisted the enemy in persecuting civil populations,” or who “voluntarily assisted the enemy
forces.”!

In 1948, the United States enacted the Displaced Persons Act which provided for the
issuance of 205,000 visas over a two year period without regard to statutory quota limitations.?

The Act defined displaced persons in the same manner as had the IRO but added the additional
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requirement that applicants have been in a displaced persons camp by December 22, 1945.
Congress’ overriding concern at the time was in helping refugees escape Communist rule.
Forty percent of the admittees had to be from the Baltic nations (newly incorporated into the
Soviet Union) and 30 percent had to be farmers (as were many from the U.S.S.R.). A Baltic
emigré who was a farmer thus had a double preference. Very few Jews were farmers or Balts.
Moreover, many otherwise-qualified Jews did not meet the camp cutoff date.’
While the Act focused mostly on those seeking to escape Communist oppression, it

recognized the possibility that some unwelcome former enemies might seek to settle in the U.S.

It therefore precluded issuing visas to anyone who had assisted the enemy in persecuting civilian

Congress created a Displaced Persons Commission (DPC) to carry out the Act’s
mandates and to determine the eligibility of applicants. Eligibility depended on a variety of
factors, including personal interviews, medical examinations, sponsorship by a U.S. éitizen or
organization and investigative reports prepared by the Army’s Counter Intelligence Corps (CIC).
This multi-tiered process was designed to provide reliable and detailed scrutiny of all applicants.
In practice, however, the process was difficult to implement. Many relevant records had been
destroyed during the war. Of those that survived, a significant percentage were in the Soviet
Union, which had swept up huge caches of German material as the Nazis retreated westward.
The Soviets did not give the U.S. access to the material. Even when records were available in the

west, they often could not be accessed easily. They were dispersed in various countries and had
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not yet been organized.

Despite these problems, there was enormous pressure to process the applicants quickly.
This pressure came from a variety of groups, including non-governmental organizations in the
U.S. which were sponsoring applicants for admission as well as Congressmen intervening on
behalf of constituents. U.S. ships bringing the refugees to the United States could not wait |
endlessly. As aresult, even when records were available in the West, they often could not be
accessed in time. Many applicants were allowed to board ships with the proviso that they might

be sent back if negative information were later found.’

In 1949, the State Department issued a regulation precluding issuance of a visa to any

in this regulation.

In 1950, the DPA was extended two more years (and the immigration quota raised). In
addition to the restrictions in the 1948 Act, Congress added a provision denying admission to
anyone who had “advocated or assisted in the persecution of any person because of race, religion,

or national origin.” It also extended the camp eligibility date to 1947, thereby allowing more

Jews to qualify.

Congress passed the Immigration and Nationality Act (INA) in 1952. It established
criteria for issuing entry visas and set quotas for emigration based on country of origin.

Although there were no restrictions directly based on World War II activity, the Act denied visas
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to anyone who either misrepresented or concealed pertinent information on his visa application.
Approximately 400,000 refugees entered the U.S. under the DPA. Of these, about 68,000
were Jews.” More than 70% of the 400,000 were from countries occupied or dominated by the
U.S.S.R.! Hundreds of thousands more Eastern bloc refugees fled to western Europe. The
pressure of this influx on countries trying to rebuild after the war was enormous. In order to

alleviate some of the burden, Congress passed the Refugee Relief Act in 1953. It authorized the

admission of additional non-quota refugees, i.e., refugees in addition to those admissible under

the INA

The RRA was similar to the DPA but differed in three respects pertinent to this report.

admission was barred to those who personally assisted in such acts. Finally, the statute

mandated that every country sending someone to the United States issue each emigrant a
certificate of readmission guaranteeing reentry if the U.S. later determined that the emigrant had
procured a U.S. visa by fraud. Refugees could not enter under the RRA if their country of
embarkajion did not accept this condition.

Screening under the RRA was not significantly better than it had been under the DPA
since most of the same pressures remained. Approximately 200,000 people were admitted under
the RRA before it expired at the end of 1956. Almost all were refugees and escapees from
Communist persecution, natural calamity and military operations, or close relatives of citizens or

permanent resident aliens of the U.S."
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In order to revoke the citizenship of someone who became a naturalized U.S. citizen, the
government files a case in federal district court. There is no applicable statute of limitations nor
is there a right to a trial by jury; the matter is heard by a judge alone. The government must
prove its case by “clear, unequivocal and convincing” evidence, a standard which the Supreme
Court has equated to proof beyond a reasonable doubt."" The suit can be predicated on the
ground that the naturalization process itself was flawed or that the applicant’s admission into the
country — without which naturalization would not have been possible — was faulty. Most
commonly in OSI cases, the government alleges that the applicant’s assistance in persecution

made him ineligible to der the DPA or RRA and/or that he misrepresented or concealed

done so, are bases for establishing lack of good moral character.

If the court revokes citizenship, the defendant can appeal to a federal court of appeals
and, thereafter, seek review from the Supreme Court. The entire process takes years. Only after
it is completed (and assuming that the revocation of citizenship is upheld), can the government
begin deportation proceedings. For emigrés who never became naturalized U.S. citizens,
however, deportation is the first court proceeding.

In deportation cases, the government must prove its case by “clear and convincing
evidence.”” The matter is handled by an immigration judge. Again, there is no statute of
limitations and no jury. However, unlike denaturalizations, hearsay is admissible. The court’s

ruling may be appealed to the Board of Immigration Appeals (BIA), from there to a federal
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appellate court, and then to the Supreme Court. This, too, can take years.

Misrepresentation or concealment of material facts can provide the basis for deportation
as well as denaturalization. However, anyone ordered deported on these grounds — even if the
misrepresentation or concealment relates to persecution or war crimes — can ask the Attorney
General to exercise his or her discretion in order to prevent deportation. One basis for such
discretionary relief is that deportation would subject the defendant to persecution abroad.
Another is that deportation would cause personal or family hardship.

Most OSI defendants could ask for a waiver on one or both of these grounds. Many had

joined with the Nazis in

osing Communism. During the Cold War years, they feared

discretionary relief from an order of deportation. If the Attorney General does exercise such

discretion, the government’s court victory — generally achieved after years of investigation and
litigation — is pyrrhic.

To eliminate this problem, Congress in 1978 passed the eponymously named Holtzman
Amendment, sponsored by Representative Elizabeth Holtzman. It makes participation in Nazi
persecution on the basis of race, religion, national origin or political opinion an independent basis
for deportation. The law applies retroactively and covers anyone in the United States, regardless
of which law provided their admittance into the country. Most importantly, if an immigration
judge orders deportation based on participation in persecution on behalf of the Nazis (even if

other grounds for deportation are cited as well), the Attorney General is statutorily precluded

40



R

13
14
15
16
17
18
19
20
21

22

from providing discretionary relief.

The Holtzman Amendment was passed shortly before the creation of OSI in 1979. It has
been key to OSI’s efforts to deport those who persecuted on behalf of the Nazis.

Once a court determines that a defendant should be deported, the question of where he
should be sent looms large. That issue is discussed in various parts of this report.!* There is a

statutory scheme to determine the appropriate destination."

However, in the end, it depends
upon the designated country being willing to accept the deportee.
The fate of a defendant in the receiving country varies. Most deported OSI defendants

spend the remainder of their lives in freedom and peace. In some cases, however, the recipient

or may not

movallfrom
theUS by asking the U.S. to extradite them. Extradition is the process whereby a foreign
government asks the United States to send someone to the requesting country to stand trial on
criminal charges. The United States and the requesting country must have a treaty providing for
extradition and specifying which crimes may constitute the basis for an extradition request. Once
extradition papers are filed, the defendant is arrested and is generally not eligible for release on
bond.

' Evidence from the requesting country is usually presented in court by the U.S.
government. The court must determine whether criminal charges are pending in the requesting
state, whether the defendant is the person named in those charges, whether probable cause exists

to believe that he committed the crimes alleged, and if so, whether, under the treaty between the
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two countries, these crimes are extraditable offenses. If the answer to all these questions is yes,
the defendant is extraditable. Whether he in fact should be extradited is then determined by the
Secretary of State; (s)he alone has the power to issue a warrant of extraditability.

In making their determinations, neither the judge nor the Secretary of State decides
ultimate innocence or guilt. If the defendant is extradited, his culpability is decided at trial in the
requesting country.

While extradition is a much speedier process than denaturalization and deportation, with
their multiple levels of appeal, it is rarely used in OS] cases.'® Its use depends on an unlikely

confluence of factors — an extradition treaty between the U.S. and a country with jurisdiction to

Since these factors rarely converge, denaturalization and/or deportation are the traditional
means for expelling from the United States someone who was involved in persecution on behalf

of the Nazis during World War II. These are the cases which OSI was created to handle.
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1. Annex I of the Constitution of the International Refugee Organ, 62 Sat. 3037, 3051 (1946).
See also, IRO Manual for Eligibility Officers, p. 33.

2. Immigrants admitted under the DPA were to be counted against the nationality quota in future
years.

3. Many displaced Jews fled Poland in 1946 following a brutal post-war pogrom. “Polish Jews’
Exit is Put at 20,000 Since Pogrom,” AP, The New York Times, Aug. 15, 1946, “100,000 More
Jews Seen Fleeing Poland,” The New York Times, Aug. 4, 1946.

President Truman, who had urged Congress to pass liberalizing immigration legislation,
signed the DPA bill with much hesitation. He felt that some of its categorizations were “wholly
inconsistent with the American sense of justice.” “New DP Measure Called Unworthy,” The
New York Times, June 28, 1948.

4. Whether a movement qualified as “hostile” was determined by reference to a list of “inimical
organizations” prepared by the Displaced Persons Commission. The list was periodically revised
although some organizations were permanently listed. Among them were indigenous police

58 (1947S).

7. America and the Survivors of the Holocaust by Leonard Dinnerstein (Columbia Univ. Press).
An additional 40,000 Jews had entered between 1945 and June 30, 1948 (when the DPA was
enacted). The 40,000 were admitted under a Dec. 1945 directive by President Truman which
gave priority to displaced persons within existing American quota laws. Review by Leonard
Dinnerstein of “Post-Holocaust Politics: Britain, the United States, and Jewish Refugees 1945 -
1948,” by Arieh Kochavi. The review is posted at
www.politicalreviewnet.com/polrev/reviews/diph/R_1045 2096 046.asp (last visited Nov.
2005)

8. The DP Story, The Final Report of the United States Displaced Person Commission, 1952, p.
243.

9. Final Report of the Administrator of the Refugee Relief Act of 1953, Nov. 15, 1957, p. 8
(hereafter RRA Report). Persons entering between expiration of the DPA and enactment of the
RRA came in solely under the standard INA quotas. Unlike the DPA, the RRA did not require
that entrants be charged to future nationality quotas.

10. “Alleged Nazi War Criminals,” Hearings bef. the House Subctee on Imm., Cit., and Internat’l
Law, 95" Cong., 1* Sess. (Aug. 3, 1977), p. 46; RRA Report, supra, n. 9 at p. xiii.
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11. Klapprottv. U.S., 335 U.S. 601, 612 (1949).

12. As of 2004, lack of good moral character can be proven more directly. Section 5504 of The
Intelligence Reform and Terrorism Prevention Act of 2004 amended the INA to specifically
make assistance in Nazi persecution a bar to good moral character for aliens. See 8 U.S.C.A. §

1101(H)(9).

13. The Supreme Court had originally set the standard as “clear, unequivocal and convincing.”
Woodby v INS, 385 U.S. 276, 285-86 (1966). In 1996, Congress legislated the lesser standard of
“clear and convincing.” INA § 240(c)(3)©, 8 U.S.C. 1229a(c)(3). See also, 8 C.F.R. 1240.8.

14. See e.g., pp. 271-295, 426-453.

15. Immigration law provides a three-step process for determining a country of deportation.
First, the defendant himself may designate a country. If that country is unwilling to accept him,
or the U.S. contends his deportation there would be prejudicial to the United States, he can be

(5) any country in which he resided prior to entering the country from which he embarked
for the United States;

(6) any country that had sovereignty over his birthplace at the time of his birth.
There is no order of priority among these choices. If none of them is feasible, the alien may be
sent to any country willing to accept him.

16. Only three OSI defendants have been extradited: Bruno Blach, John Demjanjuk and Andrij
Artukovic. The Demjanjuk and Artukovic cases are discussed at pp. 150-174 and 239-258,
respectively.
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Chapter Three: Case Studies of Various Persecutors and How the Law Handled Them
Introduction

The Holocaust did not occur in a vacuum or through the operation of some social
imperative set in motion by the actions of a few fanatical individuals. Its horrific scope —in
terms of duration, geographical range and organizational efficiency — required the participation
and acquiescence of untold numbers of people.

Those who “only” acquiesced — by standing on the sidelines while their countrymen
committed atrocities in their name — are not within OSI’s purview. The focus of OSI’s

endeavors is the participants — those who in some way assisted the Axis powers in their

s of life, social strata and ethnic

Austrian. The DPA nd RRA
greatly favored those fleeing Eastern Europe and the Soviet Union. Thus, even if they could
have hidden their wartime past, relatively few Nazi leaders were eligible to enter the United
States under these expansive statutes. They could have sought admission under the country
quotas set forth in the INA, but the number admissible from Germany and Austria at that time
was quite limited.

In such circumstances, it is not surprising that very few OSI defendants were leaders in
the Nazi cause. Most were camp guards. A few held “white collar” positions. The cases
detailed in this chapter give a sampling of the OSI prosecutorial spectrum; the Appendix
provides a synopsis of all cases.

The statutes on which OSI prosecutions are based do not distinguish among levels of
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culpability. Whether one “assisted in persecution” is the core issue. Whether one lied about that
assistance is also often a factor. Yet the meaning of “assistance in persecution” is not self-
evident. Does it — should it — encompass unwilling assistance? What about assistance willingly
rendered, but only because the alternative might be death? And what should be actionable in
misrepresenting information on a visa or citizenship application? Does every false statement, no
matter how tangential, carry legal consequences? And if not, where should the line be drawn?
The cases filed by OSI helped clarify the law in all these areas.

While the courts gave legal answers, detailed in the cases reported herein, the issues

remain haunting when considered in the context of actual OSI cases. Is a police official who was

those who were drawn from the ranks of German POWs? In making that determination, should

one consider the barbaric conditions of POW camps and the fact that POWs faced a Hobson’s
choice? They knew they would likely perish if they remained in German captivity for an
extended period of time. Does a POW who “volunteers” in such circumstances differ from a
Jewish kapo who, also fearing imminent death, wants only to better his chances for survival?
And what about propagandists? Although the Nuremberg trials made clear that
propagandists were culpable because they made genocide palatable to the public, how does the
prosecu{ion of propagandists comport with our concept of free speech and freedom of the press?'
Although the First Amendment does not apply to writings by foreign nationals overseas, should

we consider the spirit of the Amendment before filing a case against a propagandist?
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How too should society view the scientists, industrialists, politicians and mid-level
bureaucrats who contributed to the horrors of the Holocaust through direct and indirect efforts to
keep the killing machines going? Are they more or less guilty than the camp guards, police
officers and others who came in direct contact with their victims?

Should age be considered in these matters? Does the fact that one was 17 or 18 during
the war make him less responsible than those who were older? And what about age now?
Should the government prosecute people who have spent decades as law abiding citizens in the
United States and are now nearing the end of their lives? Whether or not age is relevant, can a

persecutor expurgate his guilt by postwar activities that benefitted the United States and possibly

that:

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.

The covenant was signed by President Carter in 1978 and ratified by the Senate in 1992,
subject to a reservation proposed by the George H.W. Bush administration: - that it “does not
authorize or require legislation or other action by the United States that would restrict the right of
free speech and association protected by the Constitution and laws of the United States.” The
United States also attached a declaration stating that the provision was not self-executing.
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Hands On Persecutors

Feodor Fédorenko — “Assistance in Persecution” Under the DPA

Fedorenko v. United States is OSI’s seminal case. It gave the Supreme Court’s
imprimatur to OSI’s mission and made possible numerous prosecutions that would otherwise
have been foreclosed.

Feodor Fedorenko, a Ukrainian draftee in the Soviet Army, was captured by the Germans
in 1941. POW camp conditions were brutal, with many dying of overwork, disease and/or
starvation.! After being held prisoner in various German camps, he, along with several hundred

other POWs, was sent to Trawniki, Poland, a training area for men who were to assist the Nazis

Wéfe murdered.

Believing his wife and children had died during the war, he emigrated to the United
States in 1949. His visa application falsely stated that he had been born in Poland and spent the
war years there, first as a farmer and later as a factory worker.

Fedorenko remarried in the United States and became a naturalized citizen in 1970. He
later learned that his first family had survived and was still in the Soviet Union. He returned to
visit them in 1972, 1973 and again in 1975-76. During the second trip he was interrogated by
Soviet authorities about his role during World War II. The Soviets concluded that he was “not
criminally liable” for his activities, and they informed him as much.?

The INS opened an investigation in November 1975 after an article in The Ukrainian
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News reported that Fedorenko had participated in atrocities during World War II. At INS’
behest, the Israelis interviewed various Treblinka survivors. Most picked him from a
photospread and recalled beatings and brutalities he had administered. When interviewed by the
INS, Fedorenko admitted having been a guard at Treblinka, though he contended he had gone
under duress and had not personally been involved in any persecution. Although some POWs
volunteered for camp guard duty in order to improve their lot, the government had no evidence
that Fedorenko had done so.

The U.S. Attorney’s Office for the Southern District of Florida filed a seven-count

denaturalization complaint in August 1977. Four of the counts turned on Fedorenko’s having

attorney was sent to assist in the Fedorenko prosecution. His main contribution was to find and
prepare a witness to testify about State Department procedures.
Trial lasted two weeks. As described by an evidently angry district court: .

If ever a case supported the Judicial Conference ruling barring cameras from the
courtroom, this case does. From the beginning it was like a Hollywood
spectacular and polarized the residents of South Florida.

As an example of some of the emotional intensity surrounding the trial, the
Jewish Defense League ran ads in newspapers offering chartered buses from
Miami Beach to Fort Lauderdale on opening day. A demonstration outside the
courtroom ensued with a chant: "Who do we want? Fedorenko. How do we want
him? Dead." After the court was interrupted twice and the first three warnings
were ignored by the demonstrators, a leader who was using an amplified bullhorn
was arrested.*

Six Treblinka survivors testified that Fedorenko had beaten or shot Jewish prisoners at
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the camp. In addition, a Vice Consul (the OSI-prepared witness) who had reviewed displaced
persons applications after the war, told the court that an armed guard would have been ineligible
for a visa — even in the unlikely circumstance that he had been importuned to serve. The denial
of a visa would have been based on the ground that he had assisted in persecuting civilians.

Fedorenko testified in his own behalf. He explained that as a POW he had been surviving
on grass and roots; he would have died had he not been sent to Trawniki. Even so, he had not
volunteered. He admitted knowing that Jews were murderea at the camp but insisted that,
having served as a perimeter guard, he had no hand in their death. Although he admitted

shooting in the direction of the prisoners during the 1943 Treblinka uprising, he said he had not

Defendant has retired on a social security pension and a pension from his
20 years labor . . . . He doesn’t own a car; he doesn’t own a house; he owns no
real estate except a cemetery lot, and he has a burial insurance policy. He has
accumulated a life savings of $5,000 but owes his attorney an unknown fee . . . .
He has never been arrested in 29 years not even for a traffic offense. His one
failure as a resident and citizen in 29 years: he received one parking ticket.
Feodor Fedorenko has been a hard-working and responsible American citizen.

The court’s benign view of Fedorenko contrasted sharply with its sense of the
prosecution. The court questioned whether the action should have been brought at all, suggesting
that doing so violated DOJ protocol. The court relied on a 1909 DOJ Circular Letter which
stated that denaturalization actions should be brought only rarely, and then only as a means of
promoting "betterment of the citizenry." The court was at a loss to understand how the country

would be bettered by the prosecution of someone who had been an upstanding citizen.
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Moreover, the court excoriated the government for squandering taxpayer funds on daily
transcripts and two Russian interpreters.

The court was not any kinder to the government on the merits of the case. It concluded
that the Israel@ photospread was impermissibly suggestive and that it tainted the subsequent in-
court identification of each of the survivors asked to identify Fedorenko in the courtroom. The
court also feared that the witnesses had been discussing the trial among themselves, or, even
worse, may have been coached on the identification.” The court rejected the in-court
identifications "in toto."

. ‘The court then turned to a statutory anqusis. Only “displaced pefson_s”were eylig\’ible for a

vis under”the\;,‘ PA. T e Act spwec,‘c cally e

_ against the United States.

Although the word "voluntarily" was not used in subsection (a), the court concluded that
it should be read into that section. Failure to do so would lead to the "absurd" result that anyone
who assisted the enemy — even those who did so under duress, such as kapos and working
prisoners — would be excludable. The crux of the case therefore was whether Fedorenko’s
service was voluntary. The court concluded that it was not. In so ruling, he credited Fedorenko’s
testimony that he had been assigned to Trawniki rather than the Vice Consul’s testimony that
guard duty was a voluntary assignment. Though Fedorenko might have escaped (testimony was
that some had done so) the judge refused to impose retroactively an obligation that a prisoner of

war risk his life in such an attempt.
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Under this reasoning, Fedorenko was not automatically barred from applying for a visa.
The court then considered whether anything about his visa application itself warranted revocation
of citizenship. There was no dispute that Fedorenko had lied about his place of birth and
wartime assignment. But under Supreme Court precedent, such misrepresentations had to be
“material” if they were to be the basis for revoking citizenship. The Supreme Court had set up
two tests to determine materiality: (1) were facts suppressed which, if known, would have
warranted denial of citizenship; or (2) might disclosure of the facts have been useful in an
investigation possibly leading to the discovery of other facts warranting denial of citizenship®

The government did not contend that guard service at Treblinka would, in and of itself,

have precluded his becoming a U.S. citizen. The court disagreed on the ground that there was no

evidence that Fedorenko had participated in atrocities. Even his shooting at prisoners during the
uprising did not qualify because the court doubted he did anything other than "shoot over their
heads."

The court was no more bothered by chorenko’s failure to report that he had served with
the German army. The court held that Fedorenko reasonably viewed himself a prisoner of war
rather than a soldier. As for good moral character, the court focused on his 29 exemplary years
in the United States; his conduct in the war was too fraught with "conflict and uncertainty" to be
determinative. In sum, the court found no statutory basis for revoking citizenship and the

government lost the case on the merits. The district court then went one step further and ruled
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that even if the law did not warrant denial of the government’s claim, it would have ruled for the
defense on equitable grounds. To reach this conclusion, the court focused on Fedorenko’s
exemplary behavior in the United States rather than his conduct during the war.

The Solicitor General of the United States determines whether to appeal a government
loss. He does so after reviewing recommendations from various DOJ components and the
relevant agency or agencies involved, plus an overview from one of the lawyers in his office. In
this case, the U.S. Attorney from the Southern District of Florida, the Criminal Division and INS

all recommended appeal. Martin Mendelsohn, head of the SLU, wrote that: “There were no

victim;”" h

would even suggest that kapos had aided persecution.

The case was assigned to Allan Ryan, then working in the Solicitor General’s office. ;

t\

| As for the misrepresentations

(concerning his birthplace, wartime whereabouts and German army service), Ryan feared that
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The war crimes and voluntariness issues could be decided without reaching the murkier
question of what constituted a “material” misrepresentation. Yet if the court wanted to reach that
issue, Ryan felt the government had strong arguments to present. He had originally believed that
a misrepresentation would be material under the Supreme Court’s test only if the government
could actually prove war crimes. On further reflection, he believed that the government need
establish only that an investigation would have been opened and that it might have led to the
discovery of some disqualifying information. Ifthe latter standard was applied, the Vice
Consul’s testimony would make the case, since he testified that if it had been known that

Fedorenko were a guard, he would have been denied admission. The Solicitor General
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authorized appeal.

Attorneys in the Solicitor General’s office argue cases before the Supreme Court. It is
extremely rare for them to handle cases in the lower courts. However, the INS asked if Ryan
could do so. By this point, he was well immersed in the issues and happy to take on the case.
With the Solicitor General’s approval, he wrote the brief and argued the case before the Fifth
Circuit.

The governmént made three arguments: (1) that Fedorenko’s deception about his
wartime service when he applied for a visa was material and justified revocation of his

citizenship; (2) that the district court used the wrong standards in judging the credibility of the

survivor wifhéSses; and (3) that t

ste&ute. Og\‘the contrary, the government expressly endorsed that position.

The government won the appeal, with the Circuit adopting the government’s position on
the misrepresentation and equitable relief issues; it did not rule on the question of eyewitness
testimony.'* The decision came down in June 1979, when OSI was in its infancy. Ryan sent the
decision and appellate brief to AAG Heymann, telling him that if there was anything he could do
to help the new section get launched, he would be happy to do so. At the time, he thought he

might be able to help with some briefs even while he remained in the Solicitor General’s Office.

Instead, Heymann convinced him to join OSI with the intention of taking over in a few months

when Director Walter Rockler returned to private practice. Ryan went to OSI in January 1980.

A month later the Supreme Court granted certiorari in Fedorenko.

55



13

14

15

16

17

18

19

20

21

22

Attorneys General usually argue at least once before the Supreme Court during their term
in office. The case is of their choosing. Attorney General Benjamin Civiletti selected
Fedorenko. 1t was the only argument he presented as Attorney General and he had several
reasons for the choice: (1) the record was fairly small and so could be mastered despite the daily
demands of his office; (2) he felt an affinity for OSI both because the section had been
established during his tenure and because he had met with the Soviet Chief Justice and secured
through him greater access to the Soviet archives containing Nazi records; and (3) he had long
been "revolted" by the Holocaust."

- Civiletti was aware of legend within the Department that one of his predecessors,

he would welcome questions during his presentation.

There were two issues before the Court: the meaning of “materiality”” and whether the
district court could rule on equitable grounds. Both sides were peppered with questions on
materiality.'® Yet in the end, the Court’s ruling did not turn on this at all.!” Instead, it
reexamined the language of the DPA and the testimony of the Vice Consul to reach conclusions
entirely different from those of the district court judge. Whereas the district court read the word
“voluntary” into Section (a) of the statute, the Supreme Court declined to do so. Given that the
word was in one section but not the next, the Court assumed the omission was intentional. Thus,
those who had assisted in persecution were ineligible for a visa — whether or not they acted

voluntarily.'8
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The question then became whether Fedorenko had assisted in persecution. In answering
affirmatively, the Court relied on the testimony of the Vice Consul who said that camp guards
were routinely denied admission on the ground that they had assisted in persecution. Given that,
Fedorenko had been unlawfully admitted. Everything flowing therefrom was tainted, including
his citizenship. It had been “illegally procured” and must be revoked.”

Unlike the district court, the Supreme Court was not concerned that such an analysis

could apply to kapos.

The solution . . . lies, not in "interpreting” the Act to include a voluntariness
requirement that the statute itself does not impose, but in focusing on whether
partlcular conduct can be consndered ass1st1ng in the persecunon of c1v111ans

 the camp, fits within the statutory language about persons who assisted in the
persecution of civilians.?

(emphasis in original).

The Court also ruled that the trial judge had no discretion to deny denaturalization on equitable
grounds once the statutory requirements for denaturalization had been satisfied. Fedorenko’s
citizenship was therefore revoked.

Justices White and Stevens dissented. Stevens’ dissent was passionate. He believed that
voluntariness should be the key. Without it, the Court’s effort to distinguish kapos from guards
did not hold up.

[T]he kapos were commanded by the SS to administer beatings to the prisoners,

and they did so with just enough force to make the beating appear realistic yet
avoid injury to the prisoner. . . . [ believe their conduct would have to be
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characterized as assisting in the persecution of other prisoners. In my view, the
reason that such conduct should not make the kapos ineligible for citizenship is
that it surely was not voluntary.
Stevens accused his colleagues of reacting to the horrors of Treblinka rather than following the
logic of the law: "The gruesome facts recited in this record create what Justice Holmes described
as a sort of ‘hydraulic pressure’ that tends to distort our judgment."
With the denaturalization complete, OSI filed a deportation action. Fedorenko was

ordered deported in 1983 and he chose the U.S.S.R. as his destination.”! It probably appeared a

wise choice at the time, given that the Soviet Union had earlier assured him he faced no criminal

liability.

| Whlle‘chdorenk was in the

a prisohéf 6f war “convinced to join” thé\\\German ranks; he emigrated to Belgium after the war
but had been arrested by the Soviets during a 1968 visit to his homeland. He was detained in the
Soviet Union until his trial in 1983.

The Embassy recommended that Fedorenko be told of the case and the possible risks he
faced if deported to the U.S.S.R. The Criminal Division argued otherwise. It pointed out that
Fedorenko had been back to the U.S.S.R. in years after the Belgian had been detained, yet he had
not been arrested; it was thus not clear he would be arrested if deported now. Moreover, since
the Belgian case had been well covered by the U.S. media, Fedorenko and his attorney could
learn about it and make an independent assessment of his circumstances.*

Fedorenko was deported to the Soviet Union in December 1984. Shortly before his

58



10

11

13
14
15
16
17
18
19

20
21

22
23

departure, a Soviet Embassy ofﬁcial opined that Fedorenko would be treated leniently in light of
his age.”” And indeed, the following June the American Embassy in Moscow passed on a tip that
Fedorenko was living in the Crimea and seeking private pension benefits.** The telegram
concluded: “This ... would seem to indicate that Fedorenko is alive and well and that he expects
to be in a position to enjoy his pension for the foreseeable future.”

It was not to be. Just one year later, the Soviets tried him for desertion, taking punitive
actions against civilians, and participation in mass executions.”> According to reports in the

Soviet press, several witnesses testified that Fedorenko had beaten Jews as they walked naked

toward a gas chamber.?® He was found guilty and sentenced to death. The execution was carried

een of camp
secute these
cases without showing that service was voluntary — a showing that in most cases could not easily
be made. Under the Supreme Court ruling, if a visa was improperly procured, denaturalization
is mandatory. Just as importantly, the Court eliminated the possibility of asserting equitable
defenses in these cases. Had the holding been otherwise, a variety of equitable arguments (e.g.,
the difficulty of defending against claims arising from activity so long in the past, the
government’s opportunity to have learned of the events sooner, the defendant’s upstanding U.S.
citizenship) might have resulted in the dismissal of OSI cases. Without Fedorenko, OSI would
have had a very short docket.

Its significance extends beyond that however. In the words of DAAG Richard:

It served to refute the notion that the mere passage of time and the lcading of a
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quiet life in the U.S. somehow made amends for the past. It established the
correctness of OSI’s effort and gave it a legitimacy that . . . others could never
give . ... It said that the issue wasn’t merely one for the Jews, but what kind of a
nation we want to be — a refuge for the repressed or a safe haven for the

Oppressor.
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1. Conditions in some POW camps were so dire that there were instances of cannibalism. See,
e.g., Doc. 63: Transit Camp 140 to the 285" Security Division, Jan. 20, 1942, in NARA
microfilm collection T-501 (Records of German Field Commands), reel 8, frame 1114. Of the
roughly 3.5 million Soviet POWs who fell into German hands in 1941 — the year of Fedorenko’s
capture — over two million were dead by Feb. 1, 1942, Christian Streit, Keine Kameraden: Die
Wehrmacht und die sowjetischen Kriegsgefangenen 1941 - 1945, 4™ ed. (Bonn: J.H.W. Dietz
Nachf., 1997), p. 136.

2. Seep.31,n.19.

3. Fedorenko testified about this during his deportation hearing. The U.S. government learned
of the Soviet decision after it filed its denaturalization case. Aug. 11, 1978 cable from the
Ministry of Foreign Affairs of the U.S.S.R. to the American Embassy in Moscow.

4. United States v. Fedorenko, 455 F. Supp. 893, 899 (S.D. F1. 1978), rev’d, 597 F.2d 946 (5"
Cir. 1979), aff’d, 449 U.S. 490 (1981).

5. According to the OS
case (who spoke with Si

' v: United States, 364
7. Sept. 15, 1978 memo from Mendelsohn to the Solicitor General.

8. Aug. 24, 1978 letter to Joshua Eilberg, Chairman of the House Judiciary Committee’s
Subcommittee on Immigration, Citizenship and International Law from Menachem Russek,
Chief Superintendent for the Israeli Police Section for the Investigation of Nazi War Crimes.

9. Sept. 12, 1978 memorandum from Allan Ryan to the Solicitor General. All references
hereafter to Ryan’s first memo are to this document.

10. Recorded Ryan interview, Feb. 7, 2002. All references hereafter to Ryan’s actions and
motivations come from this interview unless otherwise specified.

11. Ryan could point to no external factor which led him to read the transcript. It should be
noted however, that INS’ appeal recommendations (they actually wrote two, one of which had
Mendelsohn’s dramatic view of Treblinka) both arrived shortly after Ryan wrote his first memo.

12. Patty Hearst was an heiress kidnaped by a radical group in the 1970s. She was convicted for
participating in a bank robbery with her captors. (Years later, and long after Ryan’s memo, she
was granted a pardon by President Clinton.)
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13. Sept. 27, 1978 memorandum from Ryan to the Solicitor General. All references hereafter to
Ryan’s second memo are to this document.

14. United States v. Fedorenko, 597 F.2d 946, 953 (5" Cir. 1979).

15. His feelings on the issue were so strong that in 2001 he still had never visited Germany.
Recorded interview with Civiletti, March 30, 2001. All references to Civiletti’s actions come
from this interview unless otherwise noted.

16. Supreme Court arguments are recorded and the tapes are kept on file in the Motion Picture
Sound and Reference Room at the National Archives. The Fedorenko argument is 267.326, No.
79-5602.

17. Fedorenko v. United States, 449 U.S. 490 (1981). How to determine materiality in these
cases was resolved years later in United States v. Kungys, 485 U.S. 759 (1988), discussed at pp.
127-133.

much to say
om another

procured” orc cmzenshlp ‘procured ’thi*ough ‘misrepresentation” or “concealment of a material
fact.” The Supreme Court seemed to be saying that Fedorenko had both procured his citizenship
. illegally and through misrepresentation.

20. The factors enumerated by the Court were those which applied to Fedorenko. An argument
could be made however that two of the factors — the stipend and leave — have nothing to do with
persecution.

21. Matter of Fedorenko, A07 333 468 (Imm. Ct., Hartford, Conn. 1983), aff’d, 19 1. & N. Dec.
57 (BIA 1984).

22. Nov. 8, 1984 memo to AAG Trott from Director Sher re “Deportation of Feodor Fedorenko
to the U.S.S.R.”

23. Nov. 26, 1984 memo to Attorney General Smith from AAG Trott re “Deportation of Feodor
Fedorenko.”

24. Telegram No. 0718337, June 7, 1985 from AmEmb., Moscow to the Secretary of State.
According to subsequent news accounts, he had indeed been living in the Crimea with his wife.
“Soviet Reports it Executed Nazi Guard U.S. Extradited,” by Felicity Barringer, The New York
Times, July 2, 1987.
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25. It is unknown why the Soviets changed their view on his wartime culpability.

26. “War Criminal Sentenced to Death,” by Alison Smale, AP, June 19, 1986.
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Georg Lindert and Adam Friedrich — “Assistance in Persecution” Under the RRA
The stone quarry at the Mauthausen concentration camp was infamous for its brutality.
The prisoners were forced to extract large quantities of granite from the quarry
without significant safety measures and without regard to the health of the
prisoners. The quarry included a set of one hundred and eighty-six stone stairs
from the floor to the top of the quarry. Some guards forced prisoners to march up
and down the stairs carrying heavy stone as a form of punishment.!
Georg Lindert served as a guard at the quarry 2
Lindert first applied to enter the United States in 1951, under the DPA. Rather than

listing his guard duty on the visa application, Lindert claimed to have served in a combat division

of the Waffen SS. At the time he applied for entry, administrative regulations made membership

disqualifier. Lindert reapplied for a visa, again making no mention of his guard service. In
response to a question asking for a list of his residences, Lindert wrote “1942-1945 with the

kb

German Army.” The visa was issued, and he came to the United States in 1954.

Several years later, when applying for U.S. citizenship, Lindert completed a form which
asked for a listing of all organizations of which he had been a member. He did not list the
military.

The RRA’s use of the word “personally” when describing assistance in persecution was a
cause of concern to OSI. The addition of this word — absent from the DPA under which most

OSI cases are brought — could arguably require the government to establish individual

culpability. In DPA cases, it is sufficient to show that the defendant was one of a group all
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responsible for acti{/ities which amounted to assistance in persecution. OSI was concerned that it
could not meet the potentially “heavy burden of proof” necessary to establish Lindert’s
“personal” assistance in persecution, especially since some camp guards had obtained visas under
the RRA even after disclosing their camp service.” Therefore, when it filed suit against Lindert
in 1992, the government did not base its claim on his having assisted in persecution. He was
charged only with illegal procurement of citizenship.

The complaint set forth three bases for its claim: (1) service as a camp guard showed that
Lindert lacked the good moral character required for naturalization; (2) he misrepresented and

concealed a material fact on his citizenship application when he failed to list the military as an

Lindert was the first case in whicﬁ OSI charged “lack of good moral character” based on
guard service for someone who had entered under the RRA. Following a three week trial with
over 300 government exhibits, the district court rejected all the government’s theories. The
court acknowledged that Lindert had served as a guard in a brutal camp. However, absent
“evidence that Lindert ever fired his gun or took any other action hostile to any prisoner,” the
court was unwilling to conclude that his moral character “was irreparably soiled by his actions or
inactions while he was a guard.”

The court excused Lindert’s misstatements on the ground that the forms he completed
were ambiguous. No question had specifically asked about military service. Not everyone asked

to list organizations of which they were a member would think that called for a reference to the
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military. Nor, in the court’s view, was it self evident that a listing of residences would mandate a
specific reference to a concentration camp, when in fact the defendant had responded that he was
in the military during the relevant period. Because of the ambiguity, the court found no evidence
that Lindert had intended to mislead. Without such intent, there was neither a “wilful”
misrepresentation nor evidence of bad moral character. He was allowed to retain his citizenship.
In ruling against the government on the question of whether service as a camp guard per
se established lack of good moral character, the court relied in large part on its assessment of
witness credibility. The court believed the defendant’s testimony that he had served “only” as a

perimeter guard, and that, as such, he had no role in persecution. It discounted the testimony of

onsibilities.* It al

The Lindert ruling came in spit’e/’ bf the fact that ‘the S\ﬁkpreme Court had held in Fedorenko
that service as a perimeter guard amounted to “assistaﬁce in persecution” under the DPA.

Although Fedorenko did not have a “good moral character” count, the Lindert court
found Fedorenko instructive. Since Fedorenko, unlike Lindert, had admitted shooting at
escaping inmates, the Lindert court concluded that it took that type of direct abusive action to
establish lack of good moral character.’

The Lindert court was not the first to rule against the government on issues concerning
misrepresentation about place of residence or organizations joined.® However, none of the other
cases involved a defendant who had entered under the RRA. Moreover, the other courts had

accepted alternative theories offered by the government for revoking citizenship. The Lindert
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court did not and the case was therefore an outright loss.

Despite its frustration with the court’s ruling, OSI recommended against appeal. The
office assessed the chance of reversal as slim because (1) appellate courts are reluctant to
overturn a district court’s credibility finding; and (2) the appeal would be to the Sixth Circuit,
where OSI had already lost two cases.” OSI determined it would rather distinguish a loss in the
district court than run the serious risk of another adverse appellate ruling.® The Criminal
Division and Solicitor General agreed and no appeal was filed.’

Although Lindert was only a district court opinion, its impact on OSI was significant.

Even before Lindert was filed, the office was reluctant to file a case based on “personal

Years later, an attorney who joined the office after Lindert was decided urged OSI to

reexamine the matter. Based on new research, the office proposed filing a test case to litigate the
“personally advocated or assisted in persecution” issue directly, as it had not been done in
Lindert. The Criminal Division authorized the filing, and in 2002, seven years after Lindert, a
case was filed against Adam Friedrich.

Friedrich had entered the country under the RRA after serving as a guard at two camps.
His duties twice included guarding prisoners on forced marches during camp evacuations.
Neither his visa application nor his 1962 citizenship papers mentioned his guard service. The
government filed a denaturalization case and argued that the word “personally” was inserted into

the RRA only to ensure that individuals were excluded based upon conduct, rather than mere
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membership in an organization.'” Since the defendant had been a camp guard, the government
contended that this alone estabiished impermissible conduct.

The district court, citing Fedorenko and its DPA progeny, agreed. It never even cited
Lindert. The Circuit court, also ignoring Lindert, affirmed and issued an even broader ruling. It
held that the word “personally” modifies “advocated” or “assisted;” it does not concern whether

Iy L6

one “engaged in direct persecution.” “[Bly impeding prisoners’ escape,” Friedrich was “actively

and personally involved in persecution” even if he “never saw a prisoner escape, never harmed a
prisoner, never discharged his weapon while guarding prisoners, and never saw any prisoners die

during the forced evacuation marches.”"
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1. United States v. Lindert, 907 F. Supp. 1114 (N.D. Ohio. 1995).

2. He also stood guard at a Mauthausen subcamp where inmates were forced to build a tunnel
through a mountain pass.

3. May 20, 1996 memorandum from Director Rosenbaum to DAAG Richard re “Defendant’s
Allegation of ‘Bad Faith’ in Seeking Attorney’s Fees in United States v. Lindert, Case No.
4:92CV1365 (N.D.Ohio).”

4. The historian, Charles Sydnor, has worked on approximately two dozen cases for OSI. He
believes that all camp guards performed a variety of duties including night patrol, escorting
inmates to and from work details, guarding them at work, serving in the watchtower, and
patrolling the perimeter of the camp. The primary documentary evidence in support of this view
is the German Wrong/Right picture book and its narrative companion, “Instruction on Tasks and
Duties of the Guard,” as well as the 1933 service regulations for the Dachau concentration camp.

5. Interestmgly, the Lindert court made no mention of U.S. v. Schiffer, 831 F. Supp. 1166 (E D.

831F. Supp at 1198.
(The court concluded that Schiffer, whose service was voluntary and significant, did lack good
moral character.)

6. US. v. Kairys, 600 F. Supp. 1254 (ND IIl. 1984), aff’d, 782 F.2d 1374 (7" Cir.) (wartime
service need not be listed in response to the question about membership in organizations); U.S. v.
Osidach, 513 F. Supp. 51, 104 (E.D. Pa. 1981) (defendant not required to list his police service
in response to that question). Both Kairys and U.S. v. Schellong, 717 F.2d 329 (7" Cir. 1983),
held that the residence question did not call for a listing of concentration camp postings.

7. Demjanjuk v. Petrovsky, 10 F.3d 338 (6™ Cir. 1993), cert. denied sub nom. Rison v.
Demjanjuk, 513 U.S. 914 (1995) and U.S. v. Petkiewytsch, 945 F.2d 871 (6™ Cir. 1991). These
cases are discussed at pp. 134-140 and 150-174.

8. Sept. 22, 1995 memorandum from Director Rosenbaum to DAAG Richard re “Loss in United
States v. Lindert.”

9. Nov. 8, 1995 memorandum from Acting AAG John C. Keeney to the Solicitor General re
“United States v. George Lindert.”
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10. Unlike the DPA, the RRA did not preclude issuance of visas to persons who were members
of a “movement hostile” to the U.S. The government contended that the word “personally”
reinforced the new statutory emphasis — focusing on persecution committed by an individual
rather than by a group. As such, it had nothing to do with one’s subjective intent to persecute
others.

11. U.S. v. Friedrich, 305 F. Supp. 2d 1101 (E.D. Mo. 2004), aff’d, 402 F.3d 842 (8" Cir.
2005).

12. As of this writing, three RRA cases are in litigation. The defendants are John Hansl, Josias
Kumpf and Anton Geiser. Both Hansl and Kumpf had their citizenship revoked, and in each case
the court relied heavily on Friedrich. U.S. v. Hansl, 364 F. Supp.2d 966 (S.D. lowa 2005), aff"d,
439 F.2d 850 (8™ Cir. 2006); U.S. v. Kumpf, 2005 WL 1198893 (E.D. Wis. 2005), aff’d, 438 F.3d
785 (7™ Cir. 2006). Geiser is still pending. Update if necessary
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Frank Walus — Lessons Learned by OSI

1. The Prosecution

Early critics of OSI often cited the Walus case as an example of the office overreaching.'
Their criticism was misdirected. In fact, the prosecution and appeal were handled by the Chicago
U.S. Attorney’s Office before OSI’s founding. The Circuit ruling — excoriating the prosecution
and remanding the case for retrial — was issued shortly after OSI was established, making Walus
one of the first cases with which the office had to contend. OSI’s role was palliative.

Frank Walus was born to Polish parents residing in Germany. His father died when he

was a youngster and the family returned to Poland. Where he spent the war years became a

lived in Poland, spending seven

59 under the INA. Several

! nited States in 1963, He settled
in éﬁicago, Where he was naturalized 1n 1 970.

A letter from Simon Wiesenthal brought Walus to the attention of the INS in 1974.
Wiesenthal reported that Walus had delivered Jews to the Gestapo in the Polish towns of
Czestochowa and Kielce.?

INS contacted representatives of various Jewish survivor organizations to determine if
they had any information about Walus. None did’ The agency also spoke with eleven of his
neighbors, eight former boarders in his home, and Walus himself. Nothing supporting the
allegations came from these interviews.* Walus told INS that he had spent World War II in

Germany as a forced laborer.’

In response to an INS request, Israel placed advertisements in Israeli newspapers asking
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anyone with information to come forward. The ads mentioned Walus by name and explained
that they were seeking witnesses for an investigation of war criminals in the Polish towns of
Czestochowa and Kielce. Those who came forward were shown one of two photospreads. In
each, the picture of Walus showed him at age 36 although he had been a teenager during the war.

Israel gathered six survivor affidavits, with five of the affiants claiming to be
eyewitnesses to atrocities committed by Walus. The sixth stated that he delivered mail to
Gestapo headquarters in Kielce, and some of the letters were addressed to a Frank Walus.

The eyewitness accounts were dramatic.® Several recalled seeing Walus in uniform or at

Gestapo headquarters, although they were divided as to whether he had been in Kielce or

alus had shot a w

laymotlonless On a different occasion;‘}}wle saw Walus shoot a Pole who had bee‘r‘;\t‘;\rying to
escape.

Another witness claimed that Walus dragged a neighbor from his apartment to a waiting
automobile. He saw Walus strike the neighbor and later learned that the neighbor had died. A
third saw Walus beat an elderly Jew to death with an iron bar. The fourth reported seeing Walus
separéte children from adults. She later heard that the children had been killed. The fifth had
witnessed Walus beating Poles and Jews. All but one witness picked Walus from the
photospread.

INS attorneys went to Israel to interview the witnesses themselves. The information they

developed was generally corroborative, though in some cases more detailed than had previously

72



]

13

14

15

16

17

18

19

20

21

22

been known. For example, the witness who originally reported the delivery of mail to a Frank
Walus at Gestapo headquarters now recalled personally handing some of those letters to Walus.
Moreover, he recalled seeing Walus shoot an elderly aﬁd sick woman as well as several crippled
and undernourished ghetto residents. He told. one INS lawyer that he did not give the Israelis
full information because he believed the Israeli interviewer was inexperienced and not seeking an
in-depth account of events. He told another that he had been reticent with the Israelis because he
knew that Walus was living in the U.S. and therefore assumed the Israelis would be unable to do
anything about him. And while he earlier had been unable to pick out Walus’ photograph, he

could now do so, explaining that he had not been wearing his glasses during the prior interview.

Thé witness Who recalled Walus e witnessed Walus beat five other

attorrz;/\i S compar,
Israelis. They generally found reasons té; t‘accept the later anc‘\lx”ﬁl;mre detailed accounts given to
them, in part because they believed the INS questioning was "more specific and detailed" than
had been the Israelis’. They expressed concern over only one witness because she "was very
emotional and it was very difficult to obtain direct answers." They suggested she not be called to
testify.’

Additional investigation by INS turned up several witnesses in the United States. One
said he was within 50 feet of Walus in the Czestochowa ghetto in 1941. He heard shots ring out
and then saw Walus with a pistol in hand standing over the dead bodies of a mother and daughter
who had been walking down the street. Another recalled Walus breaking into her room and

pointing a pistol at her husband. She pled with Walus to spare her husband’s life. He did so but
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then ran into another apartment and shot the inhabitant therein.

Despite the discovery of these eyewitnesses to persecution, there was no ready basis for
deportation since the Holtzman amendment had not yet been enacted. However, Walus could
still be denaturalized, although the ready ground for denaturalization — assistance in persecution
— was unavailable since Walus had not emigrated under the DPA or RRA. In January 1977,
Walus was charged with procuring his citizenship illegally, both because he concealed material
facts (wartime atrocities and his membership in the "Gestapo, SS or other similar organization")

and because he lacked the good moral character required (as evidenced by his having committed

war crimes and having concealed his membership in the Gestapo)

SLU chief Mendelsohn had

"f;i;a”lbbegan in March 1978 before Senior Judge Julius Hoffman. Hoffman had received
much notoriety and negative publicity nine years earlier when he presided over the trial of "The
Chicago Seven," a group of protestors at the 1968 Democratic convention. The judge’s outbursts
and inability to control the courtroom were the basis for overturning those convictions on
appeal.’

At the time of the Walus trial, Judge Hoffman was 82 years old. By unfortunate
happenstance, the role of the Nazis during World War II was then a headline story in Chicago as
well as the rest of the nation because of a planned march of Nazi sympathizers through Skokie,
[linois.

Skokie, a Chicago suburb which was home to many Holocaust survivors, had enacted
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three ordinances designed to restrict demonstrations.'” A month before the Walus trial, a court
ruled the ordinances unconstitutional.!" The appeal of that ruling was argued durihg the Wahfs
trial.

Courthouse security during the trial was unusually tight for the times; it included a metal
detector at the courtroom door and an armed guard at the elevator. The government presented
twelve eyewitnesses, eight from Israel and four from the United States. Each testified to having
seen Walus in Poland (either in Czestochowa or Kielce) between 1941 and 1943.

By and large, the survivors testified consistently with their pre-trial interviews and

depositions, though in some instances testimony was expanded on the witness stand. The

not mentioned the murder of his friends when he first spoke with Israeli interrogators. The

witness who one INS attorney had deemed too emotional to testify was, nonetheless, called by
the government. Her testimony did not hold up well on cross examination.

Beyond these individual problems, there were overarching issues which affected the
credibility of the eyewitness identifications. Not only had the perpetrator gone from a youth to a
middle-aged man in the 35 intervening years, but the very circumstances of ghetto life made it
questionable whether the survivors could rely on their visual memories. Testimony included the
following:

I wouldn’t look at him. I tried not to see him. I tried to avoid him as much as one
avoids a dog.
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I never looked in his eyes. I was afraid to look in his eyes. I thanked God every
time I left the Gestapo.

At that time there wasn’t even 5 percent of hope in me that I will survive this
time. Therefore, I didn’t really make any special mental remarks.

Nor did the mental image survivors recalled match well with the defendant in the
courtroom. Despite Walus’ diminutive stature (he stood approximately 5'4"), the witnesses
generally described the assailant as average height or taller.

The government also presented several witnesses who first met Walus in the United
States. They testified about statements of his which were inconsistent with his claim of having

been a farm laborer in Germany during the war. Two said that Walus spoke of being in a labor

ners. He told them that the Germaris had tricked him into

Walus home and one of %he two men Whose report to Wiesenthal had triggered thg;ovemment’s
investigation."”? In his pre-trial deposition, Alper conceded that Walus told a different story every
day; Walus® wife had admitted to Alper that even she did not know what to believe.” Alper,
however, showed no such doubts during his trial testimony. He described Walus boasting about
helping the Gestapo liquidate ghettos and arresting Poles who assisted Jews. According to
Alper, Walus told of having thrown Jewish babies against a wall. Alper’s wife had similar
stories, involving tales of killing Jewish children and pregnant women and rounding up Poles
who hid Jews.

The defense suggested that both Alpers were biased because of the strong animus

between them and Walus: Walus had accused Alper of cheating both him and another tenant out
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of money, maligned Alper to a social service agency, reported him to the INS, told Alper’s new
neighbors that Alper was a murderer, and written derogatorily about Alper to the president of a
Polish organization in Vienna when Alper went to Austria.

Judge Hoffman thought pursuit of the bias angle "inappropriate." He cut off fruitful areas
of cross-examination with other witnesses too, including probes about the height and voice

timbre of the person whom the survivors were recalling. At times the court was so antagonistic

to defense counsel that the government joined with the defense in an effort to salvage the

record.'

The defense began with Walus’ testimony. He recounted being taken from Poland to

stamped on their back the date and place of development. German farmers, their ;éiatives and
neighbors verified that Walus had indeed been at these locations. A Polish priest testified that
Walus had attended church fairly regularly until 1940 and then was not seen again until 1947.
The priest also confirmed that the pictures of Walus submitted by the defense accurately depicted
the way Walus looked at the time.

Walus also presented abundant documentary corroboration, most of which his attorneys
had turned over to the government before trial. There were records from the German Health
Insurance Office (an organization analogous to Blue Cross) showing that payments were made
for a farmhand named Walus who worked during the relevant periods on the farms about which

Walus testified. And Red Cross records, created in 1949, listed Walus as a foreigner in the
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appropriate farm towns of Germany during the war.

The absence of certain records was also telling. The Germans had no record of Walus
having served in the military and the Polish war crimes commissions in Kielce and Czestochowa
had no record of him either.

The trial lasted 17 days. During the six weeks that the case was under submission, the
Holocaust was much in the news. The governor of Illinois proclaimed Holocaust Remembrance
Week, NBC aired a powerful four-part miniseries on the Holocaust and the Seventh Circuit ruled
the Skokie ordinances unconstitutional.”” In addition, Simon Wiesenthal gave an interview to

The Chicago Sun-Times in which he acknowledged informing the INS about Walus and boasted

also per;ﬁéded by the defendant’s stater;;nts of wartime escapades — especially his statements to
the Alpers. Although the court acknowledged "strong illwill" between Walus and the Alpers, the
Alpers’ testimonial demeanor persuaded Judge Hoffman that they were credible.

By contrast, he found the defense witnesses unconvincing. The very fact that Walus’
former employers were supportive bespoke their disingenuousness as far as the judge was
concerned. He found it "curious" that a forced laborer would have formed friendships and kept
contact with those for whom he worked. And the fact that some of the witnesses (or their
relatives) had been members of the Nazi party tarnished their credibility in Judge Hoffman’s
eyes.

The documentary evidence did nothing to bolster the defense case in the court’s view. He
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found the date and place stamps on the photographs irrelevant because they established only
where the film had been developed, not where the photographs were taken. The medical
insurance records were disregarded because they were incomplete (some having been destroyed
during or after the war).

Walus filed a series of motions to vacate the judgment based on newly discovered
documents and witnesses. The documents included residence permits recently found in a
German archive. The permits, which included a photograph of the defendant, had been issued in
1940 and placed Walus on two of the farms about which he testified.

New eyewitness testimony came from a French prisoner of war shipped to Germany as a

United States to testify, were now willir\lg to do so in light of the verdict against Walus. One was
a Pole who had been forced to work in Germany. His affidavit was accompanied by four
photographs of Walus with other Polish farm workers in Germany between 1941 and 1945. The
second was a German priest who had been too ill to travel to the trial. His affidavit stated that
Walus had attended services in his parish during the war years. Walus also offered a statement
from the University of Munich stating that he could not have been in the SS or the Gestapo both
because he was Polish and because he was too short to meet the entrance criteria.'®

Judge Hoffman was not persuaded. Since some of the witnesses had been known to the
defense before trial, their statements did not qualify as "newly discovered." Other evidence was

rejected on the ground that it was merely cumulative of material presented during the trial.” As
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for the nationality and height restrictions, Hoffman noted that they were not absolute.*

Several months later, Walus sought assistance from the court in securing the testimony of
yet more newly discovered overseas witnesses. Walus’ Polish father-in-law had been contacted
after the verdict by several Poles who had been forced laborers with Walus. The defense lacked
resources to travel to Poland and interview these new witnesses and had twice asked the Polish
War Crimes Commission to conduct the interviews. The Commission had not responded and
Walus wanted the court to issue an order stating that they should do so.

Judge Hoffman denied the request without opinion. Two days later, defense counsel

received a letter from the Polish War Crimes Commission stating that it would provide

judge. He appealed also the denials of his post-trial motions. The cases were consolidated and
argued one week before OSI was established. The Seventh Circuit issued its opinion ten months
later”! Although the Court noted "instances of attitude we find somewhat disturbing on the part
of this experienced trial judge," it declined to reverse on the ground of bias. The Circuit was
more equivocal about the merits of the case itself, characterizing as "persuasively presented" the
argument that there was insufficient evidence to support the verdict. In the end, however, the
court opted for a remand. It did so on the ground that the government’s case "was sufficiently
weak, particularly as to impeachment of the defendant’s documentary evidence, that the newly-
discovered evidence would almost certainly compel a different result in the event of a new trial."

The Circuit was particularly concerned about the reliability of the government’s
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witnesses, upon whom the district court so heavily relied. Especially disturbing was the way the
witnesses had first learned of the investigation and the procedures used during the photograph
displays. Not only were the photospread pictures taken almost 20 years after the events in
question,? but the picture shown to eight of the twelve eyewitnesses was of particularly poor
quality. The court was dismayed also by Judge Hoffman’s heavy reliance on the Alpers despite
the fact that the "evidence of hatred" between them and the defendant was "extremely strong."
Although the government had argued that the defense documents were forged or altered
in order to create an alibi, the Circuit would have none of it. In light of the newly-discovered

evidence, the court found the government’s theory "impossible to believe" and concluded that

justice." The ca as remanded

Circuit argument, review of the

opinion was its first input on the case. Allan Ryan, then Deputy Director, urged against seeking
rehearing or Supreme Court review. His concerns were both pragmatic and legal.

I have the distinct impression, from reading the opinion, that it was originally
drafted as an outright reversal, and that the portions relating to a remand for a new
trial on the newly discovered evidence question were added at the last minute.
The Assistant United States Attorneys who handled the appeal have the
impression that the two Seventh Circuit Judges, Pell and Wood, were originally a
majority to reverse, but that Judge Moore of the Second Circuit prevailed on them
to remand on the new evidence question, in an opinion which all three judges
could join.

* %k ok

Assuming that it is so, we would have much to lose if we sought rehearing en
banc in this case. There are nine judges on the Seventh Circuit, and thus we
would have to win over five of the remaining seven. If we fail in that, we could
well face not merely an affirmation of the panel’s decision but an outright
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reversal, ending the case against Walus once and for all. I don’t like those odds.
I think we are much better off with what we have — which is the opportunity to try
Walus again.

I have directed that this Office reopen its investigation of Walus as a matter of the
highest priority . . . . If we were to seek rehearing or certiorari now, I could not
ignore the possibility that we might be proceeding against the wrong man.

Finally, the evidence we turn up in our present investigation may well place us in
a stronger position at trial than we were originally — or than we are now in seeking
further review.”

The Criminal Division and the Solicitor General agreed with Ryan’s analysis. In the end,

it was Walus who petitioned for rehearing, arguing that a retrial would pose a devastating

financial burden. He also asked the court to consider an outright reversal without remand. The

- [W]e are hesitant to believe that the Department of Justice will decide to relitigate
this case without first determining that it has a stronger case than it did in the first
trial. In that respect, it is of interest that with the resources at its command, the
Government has apparently been unable to demonstrate more persuasively than it
has heretofore that Walus was indeed in Poland during the crucial years. . .. Itis
somewhat incredible that if Walus spent his boyhood in the area in Poland where
he allegedly committed his Nazi activities in his late teens that not one witness has
been brought forward who remembered the boy growing into manhood and who,
on that basis of personal knowledge, identified him as the perpetrator of the
atrocities attributed to him.**

The ball was now squarely in OSI’s lap.?’

Ryan sent two investigators to Europe to
examine the case "down to its floor nails."”® They interviewed current and former residents from
the area of Germany where Walus claimed to have spent the war years. Some of the witnesses

had testified at trial; others were newly found. All supported the defense theory of the case. So

too did employees at the German Health Insurance office. To the extent that OSI was allowed to
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examine their records,” that too was corroborative of Walus’ claims.

Over the course of this trip and another, OSI compiled a list of 25 Germans who would
have been in a position to know Walus if he had worked for the German police in Czestochowa
or Kielce. Ofthe 25, they located six. Two refused to answer any questions; the other four were
shown a photospread. They could not identify Walus by picture or name.

The canvassing and research was exhaustive and took approximately seven months to
complete. It included the following: asking the Polish War Crimes Commission to interview
Walus’ first wife and his European employers as well as to review all investigations of Nazi

operations in the areas of Poland where Walus had allegedly been stationed during the war;

Kiélce and Czestochowa ghettos to see if there was any mention of Walus; contacting the Polish
Archives, the Berlin Document Center (repository of membership records of the Nazi party and
the SS), the German equivalents of the CIA* and FBI,*® the Hoover Institute,’ the Bavarian State
Archives, and various agencies in the area in which Walus claimed to have been a farm wc;rker;32
subjecting the records Walus had submitted to forensic examination; having the Polish
government interview the Poles who filed post-trial affidavits on Walus’ behalf; and interviewing
Jews from Czestochowa and Kielce now living in the United States.

Aside from one survivor in the United States who claimed to recognize Walus, everything
supported Walus’ defense or led to a dead end. There was even new reason to doubt the Alpers’

testimony: Walus had filed a lawsuit against Michael Alper in October 1974.%
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Two OSI attorneys reviewed the case. Jerry Scanlan did so before all the additional
investigation was complete, Robin Boylan at the end of the process. After personally
interviewing the four American witnesses (including the Alpers) and reading all the trial
testimony, Scanlan recommended eliminating seven of the twelve eyewitnesses, in some
instances because their current memory contradicted their trial testimony.* Scanlan suggested
some additional investigative steps be taken before a decision was made.

After Boylan reviewed the case, he concluded that the government could not in good faith
stand by any of its witnesses.”> He stressed the bitterness between the Alpers and Walus and

drew a profile of Walus based on the more than 150 people and institutions the authorities had

who had lived or worked with

neighbors described him as acrimonious. In Boylan’s view:

a picture emerges of an uneducated youth from Poland who spent the war as a

farmhand in a backwater of Germany and who built himself up afterwards by

recounting a series of completely imaginary escapades involving the underground,

the Polish army and daring escapes from concentration camps. His craving for

recognition is as apparent in these stories as in his tempestuous relations with his

neighbors and in his attempts to play "godfather" to the Polish immigrants who

stayed in his house.

Boylan found the evidence overwhelmingly supportive of Walus’ defense. His former
farm employers, fellow forced laborers, and two priests all swore to facts in Walus’ favor. In
addition, there was documentary evidence which OSI’s own experts had authenticated. And

beyond this direct proof, there was compelling circumstantial evidence, including the "complete

absence of any [contrary] documentary evidence" despite thorough searches. Morcover, Walus
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had returned to Poland after the war. Boylan knew that, as a general proposition, "the culpable
ones headed west, away from the scene of their crimes."
Boylan compared the government’s case to that presented by the defense.

We are faced with two mutually exclusive versions of five years in Walus’ life. If we
believe one, we must necessarily disbelieve the other. The choice is this: either the
twenty people, the documents and the photographs have been bribed, forged and faked to
show that Walus was in Germany, or the government’s twelve eyewitnesses (seven of
whom we are ready to abandon in a retrial) are mistaken. Because I find it absurd to
believe that Walus’ defense is the product of a massive conspiracy, [ am compelled to
conclude that the government was wrong, and that Walus did spend the war in Germany.

Clearly, there is no question of retrying the case. The only issue we face is
how to back away from it. Many options are available, each of which is
characterlzed by one of three underlying kattltudes (a) "We were right about Walus

it "We don’t know.'

it is more comfortable to be

liability of eyewitnesses’

identifications which occur forty yearsafter the crime.! But there were drawbacks too, the most
notable being that there was no plausible reason for doubting the defense witnesses, documents
and photos. Yet to admit error also presented risks.
It would leave us open in future cases to serious attacks on the validity of

identifications by eyewitnesses. It would also have adverse short term effects of

bad publicity and lack of credibility. It could cause hard feelings on the part of the

Israeli police and Simon Wiesenthal. The feelings might spread throughout the

Jewish community in the United States and lead to political repercussions.

Only the "know nothing" option avoided all these pitfalls, yet Boylan recommended
against it. He believed Walus was innocent, and that "no reasonable person who has examined

the file could conclude otherwise." A failure to admit the government’s error would therefore

create the false impression that Walus was a war criminal. This would be particularly egregious
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since the government had the evidence in hand, before trial, to realize that the case against Walus
could not stand.
Had we done an adequate job, Walus would not be saddled with the heavy
financial burden under which he now labors. The least we can do at this point is
to avoid saddling him with the suspicion that he got away with murder.
Ryan agreed and discussed details for the dismissal with the U.S. Attorney’s Office.*
Both offices determined that a statement should be issued. Ryan insisted, however, that the

government stand by its eyewitnesses in order to preserve our relationship with the Israelis and to

"protect our flank."

On November 26 1980, the U.S. Attorney, with the approval of the Crlrnlnal D1V1510n

ge;ernment — the survivors of the Nazi persecutions of Czestochowa and Kielce — testified
sincerely and honestly." The government noted too that the defendant had told various
acquaintances and coworkers that he had been a Nazi agent and that he had committed acts of
violence on innocent and defenseless Jews. "Although he later denied such admissions, the law
has traditionally and properly accorded such admissions significant weight and, indeed, the
District Court found these statements critical to its decision." Nonetheless, the "striking absence"
of corroborating evidence, and the plethora of evidence supporting Walus’ claims, "compels the
conclusion that we could not responsibly go forward with a retrial." The government, mindful of
its obligation "to take special care that the processes of the law not be brought to bear agaihst

those who are not guilty" expressed its "regret" to Walus.
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The court granted the motion to dismiss and acknowledged the enormous emotional toll

on all the participants.

This case demonstrates the human fallibility of the trial process, and the
continuing need for a careful and vigilant system of review of trial court decisions.
But for the painstaking review given this case by the Court of Appeals, the
defendant would have been stripped of his United States citizenship.

In addition, the case is a manifestation of a worthy and courageous
government and its servants who are able and willing to investigate evidence
favorable to an accused, and to reexamine and withdraw charges made against an
accused which are unsupported by the evidence.

In granting the Government’s motion, we do not forget the abominable
atrocities inflicted at the hands of the Nazis on those and the families of those who
testlﬁed agamst the defendant But thoseoutrages cannot be undone and certamlyu

expressing some concern about the government’s statement to the court.

I think it is a good statement and agree that the Office had no real choice except to
abandon the prosecution. . . . [I]t is likely that the case involves mistaken
identification but it is not certain.

I would not, however, under any circumstances, have expressed regret to
Walus. In good part, he brought the case on himself by telling cronies that he had
actively participated in persccuting Jews and in making other anti-Semitic
remarks. In my view, the circumstances call for no apology from the

Government.*®

Ryan explained the "story behind" the statement.

Tom Sullivan, the United States Attorney, felt very strongly that we should
make an outright apology to Walus. I flatly refused, and Mark Richard backed me
up. Sullivan said that if the Department of Justice did not tender an apology, that
he would issue his own statement of apology. Such a statement obviously would
have boomeranged against us and put us in the position of answering
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embarrassing questions from the press highlighting our refusal to make an
apology. Sullivan and I compromised on a statement of "regret", the idea being
that it is always a regrettable experience to have a trial based on mistaken identity
or insufficient evidence. In formulating the statement, 1 took pains to point out
Walus” own bragging to cronies and anti-Semitic remarks lest the public be under
the mistaken impression that this fellow was entirely blameless for his
predicament.*”

Articles appeared in the press castigating the government for the original prosecution.*’
The Israelis, on the other hand, castigated the government for not reprosecuting Walus. Israel’s
Chief Superintendent for the Investigation of Nazi War Crimes wrote Ryan about the impact of
the dismissal on the Israelis who testified. After having "revealed to the world their wounds,

which will never be healed" they felt as if they had "been deceived in that the trial in Chicago

" He describéd the

"

Walus case.

An Israeli Justice Ministry official expressed similar concerns to U.S. Attorney

Sullivan. The Israelis shared these concerns with the media.*'

After the case was dismissed, Walus sued Simon Wiesenthal for having made false
allegations. Walus accused Wiesenthal of forging documents and Wiesenthal countersued for
libel. Wiesenthal was represented in the litigation by Martin Mendelsohn, chief of the SLU when
the Walus case was tried. The Walus/Wiesenthal suit was settled for an undisclosed amount,
with damages awarded to Wiesenthal and not to Walus.*

Walus had one vﬁnal interaction with OSI. In 1984, he went to Poland with counsel for
Ivan Demjanjuk. Demjanjuk had lost his citizenship after a district judge concluded that, as

alleged by OSI, he was Ivan the Terrible, a particularly brutal guard at the Treblinka death camp.
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As detailed elsewhere in this report,” the Demjanjuk prosecution, like Walus’, involved a case of
mistaken identity, to the extent that Demjanjuk was charged with having been Ivan the Terrible.
(He was later denaturalized on the basis of having been a guard at the Flossenbiirg and Majdanek
concentration camps as well as at the Sobibor death camp.) Walus went to Poland seeking
witnesses to clear Demjanjuk’s name and testified on Demjanjuk’s behalf at his 1983 deportation
proceedings. Walus died in 1994.

II. The Fallout

The Walus trial showcased a variety of issues relevant to OSI litigation, including the

appropriate way to contact survivors, the proper use of photospreads, and the potential

identifying “Nazi war ctiminals.”** The prosecution went forward in Walus belié;/i;lg that
everything depended on their eyewitnesses and confident that these witnesses would be sufficient
to overcome whatever docilmentary evidence Walus might submit.** That confidence was based
not only on their assessment of the witnesses, but also on a belief that the more horrific the
memory, the more likely it would be etched indelibly.** This view was shared by Jewish groups®’
and even had some support in the scientific community.*®
In the context of the times — the Cold War at its height and therefore limited access to

documents behind the Iron Curtain — the exaggerated reliance on eyewitness testimony is perhaps
understandable. But even then, not everyone shared this view. The West Germans, conducting

a series of war crime trials, were beginning to doubt the reliability of survivor memorics. In
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March 1979 — after the Walus trial but before the appellate ruling — German pfosecutors moved
to dismiss, mid-trial, a case against four former Nazi SS guards accused of participating in the
murder of 250,000 Jews. The prosecutor said the age of the witnesses and their emotional
reaction to the trial rendered many of them ineffective.* The motion to dismiss was granted,
with the Chief Judge commenting that faded memories, misidentification and the general effects
of the passage of 30 years precluded the conclusive proof needed.”

OSI attorney Robin Boylan, in his memo to Director Ryan about the Walus case, attached
excerpts from a German war crimes tribunal which heard testimony on the vagaries of memory.

As summarized by Boylan:

witness thinks the interrogator wishes to hear.”

Other psychological factors may also come into play, subconsciously but nevertheless

profoundly. As one court noted in another OSI case:
A witness who is aware that the commandant or deputy commandant . . .

worked hand-in-glove with the Nazis in persecuting Jews, and who learns years

later that the defendant has been charged with having served as the commandant

or deputy commandant, might readily achieve a firm present recollection that

indeed it was the defendant who participated in particular incidents.”

The infusion of historians into OSI advanced reliance on documentary evidence over
eyewitness testimony. Moreover, the case law developed in such a way that it is not necessary to

identify a defendant as having personally committed atrocities or acts of persecution. Itis

enough to show that he served in a unit whose main purpose was persecutory (e.g., camp guards)
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or that he was in a particular unit at a time when it is known to have committed persecutory
acts.>

That is not to say that OSI in the historian era never filed a case based primarily on
eyewitnesses. There were at least three such filings* However, as a general proposition,
survivors now testify for strategic purposes rather than historical ones. Director Rosenbaum
believes that survivor testimony "balances the old man in the defendant’s chair" because "if you

nss

can’t win the judge’s heart, you are not going to win."™ It serves another purpose as well. To

the extent that OSI cases receive media coverage, it is often the survivor testimony that is carried

on the local news. Pubh'cit , to the nation as Well as to thher

their manner of contacting and interviewing potential witnesses. As the court noted, witnesses
were alerted at the outset that a specifically named person was being sought in connection with
war crimes allegations in a specified town.

Ryan opined on the impact such notification might have on survivors.

You pick that paper up, you see the Justice Department has caught a guy and he

may go free unless witnesses come forward. . . . It places it seems to me an

intolerable burden on someone to look at that picture. "Could he have been the

guy? What if he goes free and there was an SS guy and maybe it’s him."®

The more neutral tone adopted by the office is set forth in an early memorandum from

OSI to the Department of State asking that newspapers in Stockholm run an advertisement with

the following text:
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The United States Department of Justice seeks information regarding the
imprisonment or execution during World War II of Estonian citizens in Tartu,
Estonia by the German occupying forces or persons cooperating with them.
Persons having information on this subject are requested to contact the United
States Embassy (address and telephone) or the Office of Special Investigations,
Department of Justice (address).”’

This type of notification remains the OSI standard.
C. Photospreads
Hand in hand with the more neutral search for witnesses was a revised presentation of

photospreads. The Seventh Circuit had been concerned both by the poor quality of one of the

Walus photos and by the fact that the pictures shown were taken some 20 years after the events

attorney noted in a memorandum ’Dlre‘ctor Ryan, "although some of the Israeli
to have remembered Walus’ name from their alleged contact with him in Poland during the war,
it is probably impossible at this point to determine whether any of them remembered it prior to
hearing it from the investigators or seeing it in the paper."®

The Israelis alone are not to blame for improper photospread procedures. OSI has made
its own errors in this area.* So too have other foreign governments.®

Ryan sought to make the photospread non-suggestive in accordance with the standards
applied in criminal cases. Even before the Walus prosecution was dropped, he had an OSI

attorney prepare a memorandum on the issue of pretrial photo identification procedures. The

memo discussed the relevant case law, emphasizing the need to avoid suggestiveness, and
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contained a form to be completed by the investigator and signed by the interviewee. The form
lists (and is to be signed by) all persons present. If a photograph is chosen, it is to be signed by
the witness; all other photographs viewed are to be initialed.®’

That form became the standard protocol until 2001 when Director Rosenbaum, reacting
to a magazine article, made some changes. The article reported that sequential lineups — where a
witness views one person at a time and is asked to decide if (s)he is the culprit before the next
person is brought in — are significantly more reliable than the traditional simultaneous viewing

Rosenbaum was persuaded by the data in the article and determined that it would be just as

relevant to photospreads. He asked that all photospreads thereafter involve such a sequential

Most unquantifiable of the fWalus ramifications is its impact on OSI — botl‘;ii;nternally and
externally. The courage it took to dismiss the case should not be underestimated. Only four
months before, the office had dismissed the prosecution of Tscherim Soobzokov, discussed
elsewhere in this report.** And now a case which had been won below was being abandoned,
with regrets (sounding very close to an épology) being given. OSI did not yet have a cushion of
victories from which to draw comfort.

The Jewish community was not pleased with the dismissal®® and Ryan, in whose name the
decision was being made, was still a newcomer to them. He had barely had time to establish his
bona fides. He proceeded in the belief that his track record over time would leave no doubt

about his commitment to prosecuting those against whom the government had sufficient
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evidence. That Ryan ultimately won the respect and admiration of the Jewish community is
clear. In 1991, he was appointed to the Executive Committee of the New England Region of the

Anti-Defamation League — the first non-Jew ever to be so honored.
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11. Collin v. Smith, 447 F. Supp. 676 (N.D. I11. 1978).
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28. Israel was anxious to have the case proceed and had offered to assist in any way it could.

96



29. Bundesnachrichtendienst.

30. Bundesamt fuer Verfassungsschutz, equivalent to the counterintelligence branch of the FBI;
and Bundeskriminalamt, analogous to the Criminal Division of the FBI.
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Elmars Sprogis — When Are Law Enforcement Officers Persecutors?

Elmars Sprogis was an assistant police chief in Latvia during the early war years. He
listed this on his visa application and signed a form stating that he had never advocated or
assisted in persecution based on race, religion or national origin. He entered the United States in
1950 under the DPA and became a citizen twelve years later.

Based on statements from several former police colleagues and two internees, OSI
believed Sprogis had participated in three incidents of persecution. The first involved the arrest,
transportation and confiscation of property from nine Jews; the second concerned transporting

100 - 150 Jews to the site of their execution and guarding them until they were murdered; the last

had falsely denied suc/h/Jassistance.1 It claimed also that his assistance in persecution showed a
lack of the good moral character necessary for citizenship.

By the time of trial, only two witnesses were available concerning the last two allegations
of persecuti'on. One had been a prisoner and the other a colleagﬁe. Their testimony was
videotaped in Latvia, then a Sovict Republic. Based on the witnesses’ demeanor, the court
feared that the environment had been coercive. Moreover, the court found the statements
inconsistent (either with earlier statements the witnesses had made or with statements from
Sprogis), conflicting with one another, and uncorroborated by external evidence. Accordingly, it
gave them no credence.

The one remaining allegation of persecution pertained to Sprogis’ role in the fate of the
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nine Jews. To establish that, the government relied on Sprogis’ admissions as well as
contemporaneous documentary evidence. Sprogis conceded knowing that the Jews had been
arrested simply because they were Jewish; he also knew that they would likely be killed after
they were taken from the police station. As the highest ranking official on duty during the hours
of their detention, he had signed a document naming the Jews and listing the amount of money
confiscated from each. Another document signed by him showed that he gave some of that
money to the men who had brought the Jews to the police station; he turned the rest over to the
city administration. He gave property confiscated from the Jews to the town’s mayor.

The district court characterized all these activities as “ministerial” and, as such,

he government aled this

icult and troubling issue” but

Circuit saw it:

Rather than personally carrying out Nazi-ordered oppression . . . Sprogis seems
only to have passively accommodated the Nazis, while performing occasional
ministerial tasks which his office demanded, but which by themselves cannot be
considered oppressive. There is no clear evidence that he made any decision to
single out any person for arrest and persecution or that he committed any hostile
act against any persecuted civilian. Sprogis’ passive accommodation of the Nazis,
like that of so many other civil servants similarly faced with the Nazis’ conquest
of their homelands and the horrors of World War 11, does not, in our view,
exclude him from citizenship under the DPA. To hold otherwise would require
the condemnation as persecutors of all those who, with virtually no alternative,
performed routine law enforcement functions during Nazi occupation.*

The case seemed to set a high bar for finding “assistance in persecution” since Sprogis’
activities had clearly aided the Nazis’ persecutory scheme by helping them dispose of the Jews
and their property. Indeed, on facts arguably similar to those in the Sprogis case, two other

courts previously had found sufficient evidence of assistance in persecution.’
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OSI feared that after Sprogis courts would require “active participation” in persecution in
order to establish illegal procurement of citizenship. The evidence against most OSI subjects
would not meet that standard. Some had passively followed orders which enabled the Nazis to
pursue their genocidal policies.

OSI wanted the government to seek review in the Supreme Court. However, the Criminal
Division did not support this request because it doubted:

whether the court’s distinction between active and passive assistance is all that

meaningful. Judges are going to decide these cases based on their “feeling” that

the statute should or should not apply to the particular conduct before them, and

not based on whether the conduct fits into a cubbyhole labeled “active” or
“passive.”®

reasoning.® Jurisprudentially, the case is a footnote in OSI history.
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1. Since Sprogis had truthfully listed his service as a Latvian policeman, there was no allegation
of misrepresentation. In this respect, the case differed from most brought by OSI in its early
years.

2. U S. v. Sprogis, No. CV-82-1804 (E.D.N.Y. 1984) (unpub’d).

It is, of course, impossible to determine what ultimately persuaded the judge. However,
Jeffrey Mausner, trial attorney in the case, posited a theory. According to Mausner, in an off-the-
record discussion with the attorneys, the trial judge asked whether the government intended to .
deport Sprogis to the Soviet Union. Mausner told the judge that no decision had yet been made.
Nonetheless, he sensed that the judge was troubled by the possibility that the Soviet Union would
be the ultimate destination since this increased substantially the likelihood that Sprogis might be
executed for his World War II activities. (At the time of the Sprogis trial (Oct. 1983), no OSI
defendant had yet been sent to the Soviet Union, but the concern was not frivolous. The
U.S.S.R. had years earlier sentenced two other OSI defendants — Boleslavs Maikovskis and Karl
Linnas — to death in absentia for their wartime activities.) See pp. 271 and 430.

3. The government did not appeal the judge’s determination as to the other two alleged instances
of persecunon The judg s:yrulmg,,concernmgthose incidents turned on his: assessmentﬁof

some concern:

I do not share the majority’s view that Sprogis’ conduct amounted to mere
“passive accommodation of the Nazis.”

This is not the case of a minor employee performing some insignificant or
subordinate ministerial tasks without knowledge of Nazi oppression. It is the
story of a person who volunteered to become a policeman and Assistant Precinct
Chief . . . after his country had been overrun by the Nazis. We can almost take
judicial notice that at that time Nazi pogroms and persecution of the Jews was
generally known, particularly to persons engaged in law enforcement and
possessed of Sprogis’ education and background. Under these circumstances a
volunteer must have reasonably anticipated that as a police official he would
probably be relied upon by the Nazis for assistance in the performance of their
unsavory tasks. . . . [H]e performed so satisfactorily that within two months he
became Assistant Chief of Police in a larger city. . .

Id. at 124. (emphasis in original)

5. In U.S. v. Kowalchuk, 571 F. Supp. 72 (E.D. Pa. 1983), aff’d en banc, 773 F.2d 488 (3™
Cir. 1985), the defendant, a Ukrainian policeman during the war, typed the daily reports of police
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activity. While the police were involved in various acts of persecution against the Jews,
including beatings and confiscation of valuables, there was no evidence that Kowalchuk himself
participated in any of these activities or that he knew that Jews were to be liquidated. See also,
U.S. v. Osidach, 513 F. Supp. 51 (E.D. Pa. 1981), where the defendant served as an armed,
uniformed street policeman and interpreter for the Ukrainian and German police.

6. July 1, 1985 memorandum to the Acting Solicitor General from AAG Trott.

7. See e.g., US. v. Koreh, 59 F.3d 431, 441-42 (3" Cir. 1995); Schellong v. INS, 805 F.2d 655,
661 (7" Cir. 1986); Hammer v. INS, 195 F.3d 836, 843 (6" Cir. 1999).

8. In Ofosu v. McElroy, 98 F.3d 694 (1996), an asylum case, the court was interpreting a statute
- which denied asylum to anyone who “ordered, incited, assisted, or otherwise participated in the
persecution of any person on account of. . . political opinion.” The defendant had worked as a
senior officer in a quasi-police force in Ghana. Without citing Sprogis, the court held that
“personal involvement in killing or torture is not necessary to impose responsibility for assisting
or participating in persecution.”
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Jacob Tannenbaum — The Kapo Dilemma
It is not an easy thing to pass judgment and determine a sentence for those

poor souls whom the Nazis dehumanized and whose human feelings were

destroyed. It is difficult for us, the judges of Israel, to free ourselves of the feeling

that, when we punish such a human worm, we are reducing, even by the least bit,

the abysmal guilt of the Nazis themselves.!

Kapos were inmates (some Jewish and others not) who collaborated with their Nazi
persecutors by serving as overseers at the camps. In return, they received limited privileges —
generally better food, clothing and/or bunk space — within the camp hierarchy. Jewish reaction

to kapos varied, ranging from "street justice" to "courts" in survivor camps and other areas where

displaced Jews were concentrated.”

his actions.’ ;l"he Lew; ‘Eciourt held otherwise. Lewey was o@éred deported for having
participated in activities contrary to civilization and human decency on behalf of the Axis.
However, after the decision was affirmed, it was learned that the government had not turned over
certain witness statements. A new trial was ordered, but by then two of the government’s key
witnesses were unavailable. The government chose not to reprosecute and Lewy remained in the
United States until his death in 1980.

When OSI was established in 1979, the office inherited several kapo investigations from
INS. One involved Jacob Tannenbaum, an observant Polish Jew who, before the war, had been
active in Zionist activities. His wife, six-month old daughter, parents and five siblings perished

during the Holocaust. Tannenbaum served as a forced laborer from 1941 to 1944 at a series of
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concentration camps. In Goerlitz,* the last camp at which he was incarcerated, Tannenbaum was
made head kapo.

He entered the United States under the DPA in 1950. He told the investigating
authorities that he had been a forced laborer in Goerlitz from September 1944 until May of 1945,
never mentioning his time as a kapo. He became a United States citizen in 1955, settling in
Brooklyn, New York, where he became an active member in an Orthodox synagogue. His
yearly charitable contributions included donations to the Simon Wiesenthal Center, a Nazi-

hunting organization.’

In 1976, a Holocaust survivor recognized Tannenbaum and reported him to the INS. INS

vivors. Almost all described

Tannenbaum’s actions:ﬁSurVivors recalled, among oth;r’b things, that Tannenbaum had brutally
beaten inmates even when no Germans were present, that the Germans shot two inmates after
Tannenbaum reported their rifling through a pigsty in search of food, and that the SS executed
inmates who Tannenbaum reported for trying to avoid an evacuation march. Many said
Tannenbaum was more brutal than the camp’s SS leader.®

When interviewed, Tannenbaum acknowledged that he had been a head kapo, opining
that he was chosen because he was "tall and presentable and spoke a little German."” Admitting
that he had beaten prisoners as part of his duties, he claimed to have done so only when German
authorities were present -- and then only to "protect" the prisoners from being shot by the

Germans for whatever infraction had allegedly occurred.
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believed the case had p‘o\tentia“l

By the time INS transferred its caseload to OSI, 38 witnesses had been interviewed. OSI
reviewed all the witness statements and spoke with ten of the survivors. The OSI attorney on the
investigation felt confident of only one. His emotions were under control, his memory precise,
and his recollections were based on personal observations rather than hearsay. Problems with the
others ranged from excessive aggressiveness to excessive passivity. Some expressed such hatred
for Tannenbaum that the attorney feared emotional tirades; others had a "turn the other cheek
attitude" and showed no emotion; one saw himself as a "man of God" and preferred not to testify

against anyone. However, since names of new witnesses were still surfacing, the attorney

ifg‘other reasons but not on th ground that they were Nazl persecutors. They were
concentration camp inmates, generally Jews who were assigned supervisory
responsibility with respect to other Jews. Were they lovable? No. They stayed
alive. But they were themselves inmates and were in many cases exterminated.
Kapos were the last target group I had in mind.®
That Tannenbaum was Jewish was irrelevant. Rockler had earlier closed an investigation of a
Catholic kapo incarcerated for her work with the underground.
It was not until 1984, when Director Sher expressed interest in the case, that the
investigation again became active. He knew, of course, that the matter would be controversial.
Therefore, although various attorneys worked on the case, Sher was the public face. "I felt if

there was any grief to be had, it should come on my head. . . . I interrogated the bum; I deposed

the bum."’
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The interrogation (interview) was in October 1984. Tannenbaum readily conceded, as he
had to the INS, that he had been the chief Jewish kapo, and acknowledged that benefits had been
bestowed on him as a result of his position. These included having his own room, wearing a
civilian jacket, and leaving the camp unguarded to get supplies in town." He offered
explanations or denials for the brutality which inmates had reported.

OSI continued to reinterview survivors. Sher recalled comments along the line of: "He’s
still alive? Give me his address and you won’t have to worry about him." People claimed to
have current nightmares about him. Sher had many "sleepless nights" as he agonized over the

case. OSI consulted with rabbis and various segments of the Jewish community during the

several kapos. The message OSI took from the Israelis was that it would be immoral rot to
proceed with the case.!" Ultimately, Sher recommended prosecution.

At first [ felt I had to discount the fierceness of [witness] attitudes because
by viewing him as a traitor they might have unintentionally exaggerated what he
had done. Because he was a Jew, they might consider it more egregious than it
was. But the evidence increased so dramatically and was so strong. What made
me cross the line is that he was involved in the use of deadly force with his own
hands outside the presence of Germans. We knew from reading and talking with
survivors and experts that there were kapos who were basically benevolent. They
took the job to save their lives. Did what they had to do in front of Germans but
never more. This guy was cruel beyond belief. This was very hurtful for me
because I knew he had lost his first family. I felt no matter where you drew the
line, no matter how much leeway and benefit of doubt you gave him, he crossed
the line.

The Criminal Division agreed. Before the complaint was filed, however, the
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investigation was leaked to The New York Law Journal.* Other papers picked up the story."
Former Director Rockler read the articles and wrote to Sher.

I regard such a suit as more than a little dubious as a matter of law, and as
improper, if not outrageous, as a matter of policy.

* % 3k

Over the years, it seems to me, the thrust of OSI activities, and publicity
attendant thereon, seems to have been to suggest that German Nazi programs were
really programs of East Europeans — Ukrainians, white Russians, Baltics and
Poles. As we know, some of these people may have been willing accomplices and
collaborators, but they were not directors or principals. To suggest that Jews were
willing participants in the program of extermination of Jews carries this
misdirection one step further toward absolute nonsense — to say nothing of lending
aid and comfort to the enemy.'*

Rocklét ote again several days later, advising Sher that he wanted to represent

of his prior leadershipﬁ‘; OSI. He was told that it would.

Rockler was not the only one reacting to the pre-filing publicity. Someone smashed the
windows in Tannenbaum’s home and his second wife, from whom he had been separated since
the late 1960s, was abruptly fired from her job."’

The complaint was filed on May 12, 1987. The government charged that Tannenbaum
was ineligible to enter under the DPA because he had assisted in persecuting civilians and, as a
kapo, had been a member or participant in a movement hostile to the United States. The
complaint also alleged that his entry was barred by the State Department regulation excluding
persons who advocated, acquiesced or engaged in activities or conduct contrary to civilization

and human decency on behalf of the Axis, and that he lacked the good moral character required
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for U.S. citizenship.

By and large the Jewish community did not criticize the filing. The director of the World
Jewish Congress (WJC) told the press that "No one should be able to cloak themselves in some
collective ethnic garb to escape justice."'® The president of the American Gathering of Jewish
Holocaust Survivors stated that despite the dire conditions of camp life, "our human background
says you must remain a human being even under the worst of circumstances."”
Tannenbaum denied all the charges, admitting only that he had been a kapo, a position

which had been forced on him. He raised four defenses: (1) that the United States had a "duty

and obligation to conduct a complete and thorough investigation" before issuing a visa; (2) his

He was deposed by Director Sher over three days in August 1987. It was a tense

confrontation. Less than an hour into the third day, Tannenbaum fell ill. He was taken by
ambulance to the hospital where he remained for almost three weeks with heart problems.

Citing health reasons, his attorneys proposed settling the case.!® A doctor chosen by the .
government conducted an independent examination. He concluded that Tannenbaum suffered
from diabetes, as well as an organic mental syndrome‘which left him somewhat confused, and
possible underl‘ying coronary disease. A stressful situation could aggravate his condition and
place him at "high risk;" it might even be life threatening.

DAAG Richard knew that an agreement in the Tannenbaum case might be viewed

skeptically. Among other things, the medical evidence was "less than overwhelming." More
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importantly:

inasmuch as Tannenbaum is Jewish, this settlement may be erroneously viewed by

some as a "scll out". The facts, however, speak for themselves — If we wanted to

"sell out" we could have declined to bring the case in the first instance.”

The settlement called for Tannenbaum to agree to denaturalization based on his having
participated in persecution "by brutalizing and physically abusing prisoners outside the presence
of German SS personnel."® The government agreed not to institute deportation proceedings
unless Tannenbaum’s health — which the government was to monitor — improved.

The parties appeared before Judge 1. Leo Glasser on February 4, 1988. It was apparent

that the judge himself was torn

was to come to tria

Tannenbaum was not the first to have what amounted to a medical deferment, although
OSI used the procedure sparingly. As DAAG Richard saw it, the government “should not use
[its] prosecutorial discretion to undercut the Congressional decision to deny [Nazi persecutors]
waivers on deportability.”*

Public response to Tannenbaum’s plea was mixed. Many Goerlitz survivors were
disappointed. "Tannenbaum deserves not less than any regular Nazi deserves." "I would have
hanged him with my own hands. I am only partially satisfied." "Is this all he is getting, for all he
did?" "Why did they not call me for the trial? . . . Had he wanted to, he could have saved the

entire camp."? The Baltimore Jewish Times opined that "the government skirted its legal and

moral duties” by issuing a medical deferment to Tannenbaum when it had not done so for Karl
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Linnas.*

Some Jewish organizations interpreted the plea as a humane compromise based on the
moral dimensions of the case, rather than a result brought about by health concerns. The WJC
opined that "the Justice Department handled a very sensitive matter in a most fair aﬁd equitable

n25

way, insuring that justice was applied in a firm but proper manner"* while the Simon Wiesenthal

Center (SWC) called the plea "an appropriate action from both a moral and legal point of
n26

view.

Sher’s memory of Tannenbaum is nuanced:

We were ’rrlght to 1nvest1gate it; we were rlght to brlng 1t and we were 11 ght

other kapos, they felt the evidence was sufficient in only one other case. Because the subject was
bedridden and terminally ill, however, the government forewent prosecution. Tannenbaum

therefore remains the only kapo prosecution brought by OSI.
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1. Beisky v. Israel (Crim. Appeal No. 149/59, 1959) (Beisky was sentenced to three years).

2. Trunk, Isaiah Judenrat, The Jewish Councils in Eastern Europe Under Nazi Occupation
(Stein and Day, 1972, pp. 548-554.) See also, “Giving Hitler Hell,” by Matthew Brzezinski, The
Washington Post Magazine, July 24, 2005. The article profiles a former U.S. military officer
who admitted sending lower level Nazi persecutors to the DP camps for street justice. According
to the officer, who served with the Army CIC, “We had seen what the DPs did to the kapos, and
we realized they could do us a favor.”

3. In Tencer, the immigration judge dismissed the case. In Friedman, the court ordered his
deportation but it was reversed on appeal. The Friedman case was more nuanced than Tencer’s.
More survivors testified on Friedman’s behalf than for the government. While government
witnesses recalled Friedman beating Jews and stealing their footwear, defense witnesses
recounted his protecting the sick and injured, destroying a list of inmates scheduled to be shot,
and allowing prayers to be said despite SS orders forbidding Jewish worship.

4. Goerlitz was a subcamp of the Gross Rosen concentration camp in Poland. The camp held
approx1mately 1,000 male,prlsoners separated by. a wire fence from as smaller women sectlon

York Times, My 26, 1987.

6. Not ‘all~*these allegations were ble once OS‘I:“"Bega

7. May 12, 1977 Tannenbaum interview, p. 4.
8. Recorded Rockler interview, May 10, 2000.

9. Sher recorded interview, Apr. 30, 2001. All references in this chapter to Sher’s views come
from this interview unless otherwise specified.

10. Tannenbaum interview, Oct. 1, 1984, pp. 26, 27, 31, 69.

11. Recorded Einhorn interview, Oct. 2, 2001. All references in this chapter to Emhorn S views
come from this interview unless otherwise specified.

12. "U.S. Plans Move Against Jew Said to Aid Nazis Guard Camp," by Alan Kohn, The New
York Law Journal, Apr. 29, 1987, p. 1. It is unclear how the Law Journal learned of the pending
filing. An unnamed source speculated that the leak had been designed to sow dissension between
OSI and the Jewish community. "OSI Said Ready to Prosecute U.S. Jew as Nazi Collaborator,"
by Walter Ruby, Washington Jewish Week, May 7, 1987. It is equally plausible that the source
was someone opposed to having the case filed.
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13. See e.g., "Brooklyn Man Probed As Nazi Collaborator," by Kevin Flynn, Newsday, Apr. 30,
1987; "Brooklyn Man in Inquiry on War Crimes," The New York Times, May 1, 1987; "OSI Said
Ready to Prosecute U.S. Jew as Nazi Collaborator,”" by Walter Ruby, Washington Jewish Week,
May 7, 1987.

14. May 8, 1987 letter from Rockler to Sher (with footnote omitted).

15. Tannenbaum deposition, Aug. 26, 1987, p. 10. Attacks on OSI defendants or their property
were not uncommon in the 1980s. See pp. 349-350, 527-528.

16. Long Island Newsday, "Nazi Hater or Holocaust Henchman?" by Kevin Flynn, May 22,
1987. Eli Rosenbaum was General Counsel for the WJC at the time.

17. Id.
18. Nov. 30, 1987 letter from defense counsel Elihu Massel to OSI attorney Phil Sunshine.

19 Jan. 19, 1988 memorandum from DAAG Richard to AAG William Weld )

He insisted that w.
he agreement was
s were required t
authorities, would

2 1 | Plea /’:t'r’éinscript, pp 14- 15.

22. DAAG Richard interview, Oct. 26, 2000.

As of this writing, at least 20 cases have been resolved through written settlement
agreements allowing the defendant to remain in the U.S.: Artishenko, Baumann, Berezowskyj,
Bernotas, Bucmys, Didrichsons, Ensin, Gudauskas, Habich, Kaminskas, Kirstens, Klimavicius,
Koreh, Kungys, Lehmann, Quintus, Schuk, Tannenbaum, Virkutis, and von Bolschwing.

Twelve of these were based on medical condition (Baumann, Berezowskyj, Bernotas,
Didrichsons, Ensin, Habich, Kirstens, Koreh, Lehmann, Quintas, Tannenbaum and von
Bolschwing.) The others were litigative concerns.

There were also cases dismissed for medical concerns without written settlements to that
effect e.g., Paskevicius (aka Pasker). Update numbers if necessary

23. The survivors were contacted by OSI. Their responses are contained in a Feb. 9, 1988 letter
to OSI attorney Sunshine from Ruth Winter, an OSI staffer.

24. "Awaiting Justice for Nazi Crimes," Baltimore Jewish Times, Feb. 12, 1988. For a
discussion of the Linnas case, see pp. 271-295.
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1988.
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Edgars Laipenieks — When There are No Good Choices

Edgars Laipenieks was a track and field star who competed in the 1936 Olympics on
behalf of his native Latvia. His prosecution by OSI is notable for several reasons: (1) it led to the
CIA’s public acknowledgment that Laipenieks had worked with the agency; (2) it is a case
involving political more than religious persecution; and (3) it highlights some of the nuanced and
difficult choices faced by persons in the Baltic states during World War I1.

Latvian history is tortuous. Long under Russian domination, Latvia gained independence
after World War I. Its independence was short lived, however. Germany invaded in 1938 and

then, in accordance with provisions in the Molotov-Ribbentrop pact, the Soviets annexed the

Union again annexed the country