Memorandum of Understanding Between The Equal Employment Opportunity ...f Special Counsel for Immigration Related Unfair Employment Practices

The U.S. Equal Employment Opportunity Commission

Menor andum of Under st andi ng Bet ween The Equal Enpl oynent
Qpportunity Conmm ssion and The Ofice of Special Counsel for
| mm gration Related Unfair Enploynent Practices

The Equal Enpl oynent Opportunity Comm ssion ("EEOC'),
under Title VII of the Cvil R ghts Act of 1964, as anended
("Title VI1"), has jurisdiction to process charges all eging
i ndi vidual act, pattern or practice, or class enpl oynent
di scrimnation on the basis of national origin and
retaliation. The Departnent of Justice, Cvil R ghts
Division, Ofice of the Special Counsel for Inmmgration
Rel ated Unfair Enploynent Practices ("Special Counsel"),
under section 274B of the Immgration and Nationality Act,
has jurisdiction to process charges alleging an individual
act or a pattern or practice of enploynent discrimnation on
the bases of national origin, citizenship status, unfair
docunent practices, and intimdation or retaliation. The
pur pose of this Menorandum of Understandi ng between the EEQCC
and the Special Counsel is to prevent any overlap in the
filing of charges of discrimnation under these statutes and
to pronote efficiency in their adm nistration and
enforcenment. This Menorandum of Understanding is intended
to apply to Title VIl and Section 274B of the Inmm gration
and Nationality Act as currently witten, as well as to any
future anmendnents of these acts.

The parties to this Menorandum agree as foll ows:

| . Exchange of Information

The EEQCC and the Special Counsel shall make avail abl e
for inspection and copying to officials fromthe other
agency any information in their records pertaining to a
charge or conpl ai nt being processed by the requesting
agency. Such request shall be made by the Chairnman of the
EECC or his or her designee, or the Special Counsel or his
or her desi gnee.

1. Confidentiality
When t he Special Counsel receives infornmation obtained
by the EEOC which is subject to the confidentiality
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requi renents of sections 706(b) and 709(e) of Title VII, the
Speci al Counsel shall observe those requirenents as woul d
the EEOC, except in cases where the Special Counsel receives
the sane information froma source i ndependent of the EEOC

I11. Referral of Charges

When, during the processing of a charge by either
agency, it becones apparent to the agency processing the
charge that the charge or any aspect of the charge falls
outside its jurisdiction, but may be within the jurisdiction
of the other agency, the agency processing the charge w il
i mredi ately dism ss as nmuch of the charge as may fall within
the jurisdiction of the other agency and, if the charging
party has not declined referral, refer the di sm ssed aspects
of the charge to the other agency, and notify the charging
party and the respondent of the referral. In determning
whet her to refer such a charge or such aspect of a charge to
t he ot her agency, the agency processing the charge shall be
gui ded by the attached Gui deli nes.

| V. Appoi ntnment of Respective Agents

By this Menorandum of Understandi ng, the agencies
her eby appoi nt each other to act as their respective agents
for the sole purpose of allow ng charging parties to file
charges to satisfy the statutory tine limts. To ensure
that filing deadlines are satisfied, each agency wl|
accurately record the date of receipt of charges and notify
the ot her agency of the date of receipt when referring a
char ge.

Thi s Menorandum of Under st andi ng supersedes the 1989
agr eenent .

Dat ed: Decenber 18, 1997
Approved and Accepted for the Equal Enpl oynent
Qpportunity Conm ssi on.

/sl
Glbert F. Casellas
Chai r man
Equal Enpl oynment Qpportunity Conmm ssion

Dat ed: Decenber 18, 1997
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Approved and Accepted for the Ofice of Special Counsel
for Immgration Related Unfair Enpl oynent Practices.

/sl

John D. Trasvi oa

Speci al Counsel

O fice of Special Counsel for Immgration Related Unfair
Enpl oynent Practices

Qui del i nes for EEQCC St af f

. National Oigin Charges

Charges or aspects of charges alleging an individual
act or a pattern or practice of discrimnation on the basis
of national origin should be referred to the Special Counsel
when all of the follow ng conditions are net:

(1) The charge alleges discrimnation against the
conplainant with respect to his or her hiring, discharge, or
recruitnment or referral for a fee;

(2) The charge is outside the jurisdiction of the EEOC
in that the enployer (a) does not have 15 or nore enpl oyees
for each working day in each of 20 or nore cal endar weeks in
the current or precedi ng cal endar year or (b) is an enpl oyer
that is expressly excluded from coverage under Title VII;
and

(3) The enpl oyer may have had at | east 4 enpl oyees,

i ncluding both full-tinme and part-tinme enpl oyees, on the
date of the alleged discrimnatory occurrence as required by
t he Special Counsel's regulations at 28 CFR Part 44.

1. G tizenship Status Charges
A. Referral to the Special Counsel

Charges or aspects of charges alleging an individual
act or a pattern or practice of discrimnation on the basis
of citizenship status should be referred to the Speci al
Counsel when all of the follow ng conditions are net:

(1) The charge alleges discrimnation against the
conplainant with respect to his or her hiring, discharge, or
recruitnment or referral for a fee; and

(2) The enployer may have had at | east 4 enpl oyees,

i ncluding both full-tinme and part-ti nme enpl oyees, on the
date of the alleged discrimnatory occurrence as required by
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the Special Counsel's regulations at 28 CFR Part 44.
B. Special Procedures

(1) A charge or aspect of a charge of citizenship
status discrimnation that cannot be referred to the Speci al
Counsel should, to the extent possible, be construed as
all eging national origin discrimnation and processed in
accordance with Title VI1, if the enployer otherw se is
covered by Title VII.

(2) A charge or aspect of a charge that alleges that a
citizenship requirenent or preference has the purpose or
effect of discrimnating on the basis of national origin and
Is otherwse within the jurisdiction of the EEOC, should be
processed in accordance with Title VII. See 29 CFR Part
1606 and Espinoza v. Farah Mg. Co. Inc., 414 U S. 86
(1973). In addition, if any aspect of this charge satisfies
the conditions, described in section Il A above, for
referral to the Special Counsel, it should be so referred.

I11. Unfair Docunent Practices (Docunent Abuse)
A. Referral to the Special Counsel

Charges or aspects of charges alleging an individual
act or a pattern or practice of docunment abuse shoul d be
referred to the Special Counsel when all of the follow ng
conditions are net:

(1) The charge all eges that the enpl oyer requested
conpl ainant to produce nore or different docunents than
required to conplete the Inmgration and Naturalization
Service FormI1-9 (Enploynment Eligibility Verification forn,
or that the conplainant's docunentation was rejected by the
enpl oyer during the I-9 process, or that the enpl oyer
requested the conplainant to produce a specific docunent or
docunments for purposes of conpleting the I-9 or establishing
enpl oynent eligibility; and

(2) The enpl oyer may have had at | east 4 enpl oyees,

i ncluding both full-tinme and part-tine enpl oyees, on the
date of the alleged docunent abuse as required by the
Speci al Counsel's regulations at 28 CFR Part 44.

B. Speci al Procedures

(1) A charge or aspect of a charge of docunent abuse
that cannot be referred to the Special Counsel should be
construed to the extent possible as alleging national origin
discrimnation, if the enpl oyer otherwi se is covered by
Title VII.

(2) A charge or aspect of a charge alleging that
docunent abuse has the purpose or effect of discrimnating

http://www.eeoc.gov/policy/docs/oscmou.html (4 of 9)8/1/2008 12:43:00 PM



Memorandum of Understanding Between The Equal Employment Opportunity ...f Special Counsel for Immigration Related Unfair Employment Practices

on the basis of national origin should, to the extent

possi bl e, be processed in accordance with Title VII, if the
enpl oyer otherwise is covered by Title VII. In addition, if
any aspect of this charge satisfies the conditions,
described in section Il A above, for referral to the
Speci al Counsel, it should be so referred.

V. Intimdation or Retaliation

Charges or aspects of charges alleging an individual
act or a pattern or practice of intimdation or retaliation
shoul d be referred to the Special Counsel when all of the
followi ng conditions are net:

(1) The charge alleges that any person or other entity
intimdated, threatened, coerced, or retaliated agai nst any
i ndi vidual for the purpose of interfering with any right or
privilege secured under section 274B of the Imm gration and
Nationality Act, or because the individual intends to file
or has filed a charge or conplaint, testified, assisted, or
participated in any manner in any investigation, proceeding,
or hearing under section 274B of the INA;, and

(2) The person or other entity enploys four or nore
i ndi vi dual s.

V. Uni que Situations

| f a charge or aspect of a charge raises allegations
not directly addressed in these guidelines and EECC st af f
believes that referral to the Special Counsel may be
appropriate, EECC staff shall contact EEOC s O fice of Legal
Counsel, who then shall consult with the Ofice of Speci al
Counsel .

VI. Procedure for Referral
A. General Provisions

(1) When the charging party has not declined referral,
any charge or aspect of a charge alleging discrimnation on
the basis of national origin, citizenship status,
retaliation, or docunent abuse that satisfies all of the
conditions for referral to the Special Counsel should be
forwarded by EEQCC staff, with the appropriate file, to the
O fice of Special Counsel for Immgration Related Unfair
Enpl oynent Practices, P.QO Box 27728, Washi ngton, DC 20038-7728.

(2) When forwarding a charge or aspect of a charge to
t he Special Counsel, EEOC staff should follow any
instructions issued by the Conm ssion regarding this
procedure, including instructions relevant to informng the
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charging party of the possibility of referral and providing
notice of the referral to the parties.

B. Additional Procedures Were the Conm ssion Retains
Jurisdiction

(1) Where the Comm ssion retains jurisdiction over any
aspect of a charge when anot her aspect of the charge is
being referred to the Special Counsel in accordance with
these CGuidelines, the EECC field office, when making the
referral, wll informthe Special Counsel of the retained
jurisdiction. This notice to the Special Counsel w |
specify the allegation(s) over which the Comm ssion retains
jurisdiction. The notice will also state that the
processing EEOCC field office will consult with the Speci al
Counsel to coordinate, to the extent possible, the
i nvestigative activities of both agencies and assure that
duplication of effort in processing the charge is m nimnm zed.

(2) After confirmng that the Special Counsel has
received the referred aspect of the charge, the EECC field
of fice should attenpt consultations with the Special Counsel
to coordinate, to the extent possible, the investigative
activities of both agencies and assure that duplication of
effort in processing the charge is m nim zed.

C. Special Procedures Regarding 706 Agencies

Where preferable and not contrary to an existing work
sharing agreenent, EEQOC staff nmay choose not to defer to a
706 Agency any charge or portion of a charge, if the charge
or any aspect of the charge satisfies all of the conditions
for referral to the Special Counsel. Charges or portions of
charges not deferred pursuant to this provision should be
processed according to the procedures described in these
Gui del i nes.

VI1. Procedures Regarding Referrals fromthe Special Counsel

Upon recei pt of a charge or aspect of a charge referred
fromthe Special Counsel, the processing EEOCC field office
shoul d confirmthat the charge or aspect of a charge is
within the jurisdiction of the Commission. The field office
shoul d then notify the Special Counsel of its receipt of the
charge or aspect of a charge.

| f the Special Counsel has retained jurisdiction over
any aspect of a charge when another aspect of the charge has
been referred to the EEOC, the field office should attenpt
to coordinate with the Special Counsel, to the extent
possi bl e, the investigative activities of both agencies. |If
t he Speci al Counsel has not retained jurisdiction over any
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aspect of a charge that has been referred to the EECC, the
field office should process the referred charge as it would
any ot her charge of discrimnation..Quidelines for Attorneys
in the Ofice of Special Counsel

|. National Oigin Charges

Charges or aspects of charges alleging individual act,
pattern or practice, or class discrimnation on the basis of
nati onal origin should be referred to the EEOC when all of
the follow ng conditions are net:

(1) Any aspect of the charge that all eges national
origin discrimnation is outside the jurisdiction of the
O fice of Special Counsel or fails to state a clai munder 8
U S.C 8§ 1324b; and

(2) The charge alleges discrimnation against the
charging party with respect to his or her hiring, discharge,
conpensation, terns, conditions, or privileges of
enpl oynent .

1. Gtizenship Status and Docunent Abuse Charges

Charges or aspects of charges alleging individual act,
pattern or practice, or class discrimnation on the basis of
citizenship status or docunment abuse should be referred to
the EEOC when all of the follow ng conditions are net:

(1) Any aspect of the charge that all eges national
origin discrimnation is outside the jurisdiction of the
O fice of Special Counsel or fails to state a clai munder 8
U S.C. § 1324b;

(2) The charge alleges discrimnation against the
charging party with respect to his or her hiring, discharge,
conpensation, terms, conditions, or privileges of
enpl oynent; and

(3) The alleged discrimnatory practice may have had
the purpose or effect of discrimnating on the basis of
nati onal origin.

I11. Retaliation

Charges or aspects of charges alleging retaliation on
an individual, pattern or practice, or class basis should be
referred to EECC when the charge alleges retaliation because
an i ndividual has opposed an enpl oynent practice that he or
she believed to be unlawful under Title VII, or because an
i ndi vi dual has nmade a charge, testified, assisted, or
participated in any manner in an investigation, proceeding,
or hearing under Title VII.
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| V. Unique Situations

| f a charge or aspect of a charge raises allegations
not directly addressed in these guidelines, and the Ofice
of Special Counsel staff believes that referral to the EECC
may be appropriate, Ofice of Special Counsel staff shal
consult wth the Special Counsel, who will designate an
O fice of Special Counsel attorney to consult with the
EEOC s O fice of Legal Counsel.

V. Procedure for Referral
A. General Provisions

When the charging party has not declined referral, any
charge or aspect of a charge alleging individual act,
pattern or practice, or class discrimnation on the basis of
national origin, citizenship status, retaliation, or
docunent abuse that satisfies all of the conditions for
referral to the EEOC should be forwarded to the appropriate
EECC field office.
B. Additional Procedures Were the Ofice of Special
Counsel Retains Jurisdiction

(1) Where the Ofice of Special Counsel retains
jurisdiction over any aspect of a charge when anot her aspect
of the charge is being referred to the EECC i n accordance
wth these Guidelines, the attorney making the referral w |
informthe EECC of the retained jurisdiction. This notice
to the EEOC wi ||l specify the claims) over which the Ofice
of Special Counsel retains jurisdiction. The notice wl]l
al so state that the processing attorney will consult with
the EEOC to coordinate, to the extent possible, the
i nvestigative activities of both agencies and assure that
duplication of effort in processing the charge is mnim zed.

(2) After confirmng that the EEOC has received the
referred aspect of the charge, the Ofice of Special Counsel
attorney should attenpt consultations with the EECC to
coordinate, to the extent possible, the investigative
activities of both agencies and assure that duplication of
effort in processing the charge is m nim zed.

VI. Procedures Regarding Referrals fromthe EECC

Upon recei pt of a charge or aspect of a charge referred
fromthe EEOC, the Ofice of Special Counsel should confirm
that the charge or aspect of a charge is within the
jurisdiction of the Ofice of Special Counsel.

| f the EEOCC has retained jurisdiction over any aspect
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of a charge when anot her aspect of the charge has been
referred to the Ofice of Special Counsel, the attorney
handl i ng the charge for the Ofice of Special Counsel should
attenpt to coordinate, to the extent possible, the

i nvestigative activities of both agencies. |f the EEOCC has
not retained jurisdiction over any aspect of a charge that
has been referred to the Ofice of Special Counsel, the
attorney should process the charge as he or she would any

ot her charge of discrimnation.

This page was last modified on July 6, 2000.
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