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IN THE UNI TED STATES COURT OF APPEALS
FOR THE THIRD CI RCUI T

No. 98-3597
RONALD ALEXANDER, et al .,
Plaintiffs-Appellants
V.
MARIA AL RIGA et al.,

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG APPELLANTS URG NG REVERSAL

STATEMENT OF THE | SSUES

The United States will address the follow ng issues:

1. Wether the district court erred in refusing to submt
the issue of punitive damages to the jury after the jury found
t hat defendants had di scrimnated on the basis of race in
violation of the Fair Housing Act, 42 U.S.C. 3601, et seq., but
awar ded neither conpensatory nor nom nal damages.

2. Wether the district court erred in refusing to hear
evidence on plaintiffs' request for injunctive relief after the
jury found that defendants had discrimnated on the basis of race
in violation of the Fair Housing Act, 42 U S.C. 3601, et seq.

| DENTI TY AND | NTEREST OF THE UNI TED STATES AS AM CUS CURI AE
The Attorney Ceneral is responsible for all federal court

enforcenent of the Fair Housing Act by the United States. Under
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42 U.S.C. 3614, the Attorney Ceneral is authorized to bring an
action alleging a pattern or practice of discrimnation in
violation of the Fair Housing Act. 1In such an action, the United
States is authorized to seek injunctive relief and nonetary
damages on behal f of persons aggrieved by such discrimnation.
See 42 U.S.C. 3614(d). In addition, if an individual elects
under 42 U.S.C. 3612(a) to pursue a charge of discrimnation in a
civil action, pursuant to 42 U S.C. 3612(0), the Secretary of
Housi ng and Urban Devel opnent shall authorize the Attorney
CGeneral to file a civil action on behalf of the aggrieved person.
In such a case, the United States is authorized to seek the sanme
equi tabl e and nonetary relief on behalf of any aggrieved person
t hat such individual could obtain in a private suit under 42
U S.C 3613, including "actual and punitive damages."” 42 U S.C
3612(0)(3), 3613(c). The issues in this case involve the scope
of relief available under the Act and their resolution wll
affect the Attorney General's enforcenent program The United
States files this brief pursuant to Fed. R App. P. 29(a).

STATEMENT OF THE CASE

A. Proceedi ngs Bel ow

In January 1996, plaintiffs Ronald and Faye Al exander and
the Fair Housing Partnership of Geater Pittsburgh, Inc. (FHP)
sued apartnent owners Joseph and Maria Riga for discrimnating

against themin the rental of an apartnment in violation of the
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Fair Housing Act, 42 U.S.C. 3601 (App. 19-30).' The conpl aint
sought conpensatory and punitive danages, along with declaratory
and injunctive relief. Plaintiffs repeated their request for the
various forns of relief in Plaintiffs' Anended Pretrial Narrative
Statenent (filed May 23, 1997) (R 33). The Statenment contains a
one- page description of the equitable relief sought, including an
order requiring the posting of fair housing notices and a cease
and desi st order prohibiting defendants from discrimnating on
t he basis of race.

After eight days of trial, on May 22, 1998, the jury
answered a set of special interrogatories and found that
def endant Maria Riga had di scrimnated agai nst the Al exanders
(Tr. 902-903).% The jury, however, declined to award
conpensatory or nom nal damages and found that Maria Riga's
di scri m natory conduct was not "a | egal cause of harmto the
plaintiff[s]" (Tr. 902-904). The jury also found that Maria R ga
had di scri m nated agai nst the FHP but again declined to award any
damages, although it did find that Maria Riga's actions were "a
| egal cause of harnt to the FHP (Tr. 903-904). The court, having
bi furcated the deliberations for the purpose of considering

punitive damages, then refused to submt to the jury the issue of

Y "MApp. __ " refers to the appendix filed by appellants.
"Tr. __ " refers to the trial transcript. "Mem Op. _ " refers to
t he Menorandum opi nion the district court entered on Cctober 13,
1998 which is found at page 940 of appellants' appendi x.

"R __ " refers to entries in the district court docket sheet.

2 Maria Riga's husband, Joseph, is the co-owner of the
apartnment building but was out of the country during the events
at issue in this case (Tr. 509).
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punitive damages (Tr. 907). The court entered judgnent in favor
of the defendants (R 80).

On May 28, 1998, plaintiffs filed post-trial notions:

(1) to enter a judgnment notwi thstanding the verdict, to issue an
addi tur of nom nal danmages in the anmount of one dollar for each
plaintiff, or to grant a new trial on conpensatory, punitive, and
nom nal damages or, in the alternative, award punitive damages as
a matter of | aw against both Maria and Joseph Riga; (2) for a
hearing on injunctive relief; (3) for attorney's fees, costs and
expenses; and (4) to grant plaintiffs judgnment as a matter of |aw
(App. 921-938). Defendants noved to tax costs against the
plaintiffs (R 87).

On Cctober 13, 1998, the district court denied the
plaintiffs' notions except for the FHP's notion to have judgnent
entered in its favor, denied defendants' notion to tax costs, and
entered judgnment (App. 939, 961-962). Plaintiffs filed a tinely
noti ce of appeal on Novenber 5, 1998 (App. 3).

B. Statenent O Facts

1. Ronald and Faye Al exander are a bl ack couple who began
apartnment hunting in Septenber 1995 (Tr. 8, 367-369). On
Septenber 17, 1995, Faye Al exander saw an advertisenent in the
Sunday newspaper for an apartnent at 5839 Darlington Road in the
Squirrel H Il area of Pittsburgh, which is a predomnantly white
nei ghbor hood (Tr. 9-10, 15, 697). After making an appointnent to
see the apartnent at noon on Mnday, Septenber 18, the Al exanders

changed the appointnent to 1:00 (Tr. 9-18). The Al exanders
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arrived a few mnutes early and waited for the apartnent's co-
owner, Maria Riga, who is white (Tr. 16-17, 375-376). M. Riga
and her husband owned the entire building on Darlington Road,
whi ch had four apartnents in addition to the one at issue here
(Tr. 506-507). Wen Ms. Riga arrived, she wal ked up to the
Al exanders' car and said they should not have changed the
appoi ntment since they had "just mssed the apartnent™ (Tr. 18).
Al though Ms. Riga said she had tried to call to tell them there
was no nessage on their answering machine or a nunber on the
Caller I.D. when they got home (Tr. 19-20, 379).

Over the next several weeks, Maria Riga continued to
advertise the apartnment at 5839 Darlington Road in the Sunday
newspapers. At the sane tine, Ms. Riga repeatedly denied the
apartnment was available in response to the Al exanders' inquiries.
After seeing the same advertisenent in the newspaper on Sunday,
Septenber 24, 1995, they began to suspect that Maria Riga had
lied to them about the apartnent's availability (Tr. 21-22, 381-
382). On Tuesday, Septenber 26, Ronald Al exander called a
friend, Robin MDonough, to see if she would check on the
apartnment (Tr. 383-384). Robin MDonough is white (Tr. 202-204).
Ms. McDonough reported to Al exander that when she called the
nunber in the advertisenment, Ms. Riga told her the apartnment was
avai | abl e and nade an appointnent to show it to her, which
McDonough | ater canceled (Tr. 202-205, 383).

On that sane Tuesday, Septenber 26, Ronal d Al exander called

Maria Riga and | eft a nessage using a different name, Janes
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| rwi n, because he thought it would allow himto determne if Riga
was bei ng honest with him (Tr. 383-384). A worman call ed back and
Al exander made an appointnent, as Janmes lrwin, to see the
apartnent on Friday, Septenber 29, at 11:30 (Tr. 384-385). Wen
he got to the apartment building that norning, Al exander saw an
"Apartnment for Rent"” sign in front and Maria Riga sitting on the
top porch step (Tr. 389-391). As he wal ked up to her, Al exander
said he was Janes Irwin and that he had an 11: 30 appoi ntnent (Tr.
391). Maria R ga responded that she had cone "all this way" but
had forgotten her keys (Tr. 392). Al exander asked if he could
reschedul e and Maria said yes, and that he had her nunber (Tr.
392-393). Al exander, however, could see that she had covered up
a set of keys with her hand as he was standing there and as he
wal ked away, he heard the keys scrape as she got up and entered
the building (Tr. 392-394). Alexander called and | eft nessages
asking to reschedul e but Riga never called back (Tr. 395-397).

Bef ore his appointnent at the apartnent that norning,
Al exander had nmet with an attorney, Caroline Mtchell (Tr. 385).
After the incident wwth the keys, Al exander called Mtchell to
report what had happened (Tr. 394). Al exander and Mtchell spoke
later in the afternoon with Andrea Blinn, the testing coordinator
of the Fair Housing Partnership of Pittsburgh, Inc. (FHP) (Tr.
48-49, 60, 394).

As a result of that conversation, Andrea Blinn of the FHP
arranged to have a test of Ms. Riga' s practices to see whet her

she was discrimnating agai nst potential renters on the basis of
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race (Tr. 60-61). FHP was concerned about the report of alleged
discrimnation in Squirrel Hll, a predomnantly white area,
because such an "unchecked act of discrimnation, though it may
be small, can have a very strong inpact upon the overal
segregation in our comrunity" by discouragi ng other black people
from seeking housing in that area (Tr. 697-698).

One of the testers was a white male, Dennis Ovosh, and the
other was a black female, Daria Mtchell (Tr. 62). Both testers
made appoi ntnments for the next day, Septenber 30 (Tr. 67-69).
Dennis Orvosh appeared for his appointnment at 11:00 (Tr. 264-
265). He net Maria Riga, who showed himthe apartnment and said
it was available immediately (Tr. 268). Ovosh told Maria Ri ga
that he would talk to his wife about the apartnment and woul d get
back to her if they wanted to rent the apartnment or see it again
(Tr. 268). At Andrea Blinn's request, he called Maria R ga back
on Monday, Cctober 2, to nake anot her appointnent to see the
apartnent (Tr. 269-270). M. R ga confirnmed it was stil
avai lable (Tr. 270). Ovosh then called the next day to cancel
t he appointnment, after confirmng again that it was stil
available (Tr. 271).

Daria Mtchell, the black tester, made an appointnment to see
the apartnment at 1:00 on Saturday, Septenber 30, but arrived at
1: 24 because she had the wong address (Tr. 295-302). ©Ms.
Mtchell called and reschedul ed the appointnment for 5:30 that
afternoon (Tr. 302). Wen Daria Mtchell arrived at the

apartnent at 5:30, she saw Maria Riga talking with a white male
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(Tr. 303). Muria Rigatold Daria Mtchell that the man's nane
was Jeff and that he had filled out an application for the
apartnent (Tr. 303). Riga showed Mtchell the apartnent but told
her that Jeff was "going to get the apartnment” (Tr. 304). Riga
prom sed Mtchell that "if anything becane avail abl e, she would
call [her]™ (Tr. 304-305).

The man with whom Maria Riga was speaki ng when Dari a
Mtchell arrived was Jeffrey Lang, a private detective Caroline
Mtchell had hired (Tr. 139-147, 197-198). On that Saturday,

Sept enber 30, 1995, Lang called the nunber in the Septenber 24
advertisement for the R gas' apartnent and a wonan, who
identified herself as Carla, returned his call (Tr. 143-145).

He made an appointnent to see the apartnent and when he arrived
at about 5:00, the woman who had said she was "Carla" admtted
her name was Maria Riga (Tr. 151-156). Riga showed himthe
apartnment (Tr. 151-156). Although he had not asked for one, Riga
gave Lang a rental application and said she wanted himto nove in
(Tr. 157-162). Lang never said he intended to rent the apartnent
but said only that it was nice and that he would like his wife to
see it (Tr. 169, 183-184).

As Lang was | eaving, he and Riga saw Daria Mtchell com ng
toward the building (Tr. 166). Lang asked Riga "if this was the
5: 30 appointnment and Maria rolled her eyes and went on to state
that it was and that this woman was, quote, driving ne up a wall,
unquote” (Tr. 166). Maria Riga then said that she would "have to

tell" Ms. Mtchell that she had given himan application (Tr.
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166). Wien Ms. Mtchell wal ked up onto the porch, Maria Riga
told Ms. Mtchell in a "harsh” tone that "I'll show you the
apartnent, but | already gave this gentleman an application" (Tr.
167-168). Even though Daria Mtchell had asked Maria Riga to |et
her know if the apartnment becane avail able, Riga never called
Mtchell to let her know that Lang had not rented the apartnent
and that it was still available (Tr. 303-305).

An advertisenment for the apartnent was again in the
newspaper on Sunday, Cctober 1 (Tr. 397-398). Ronald Al exander
called again, identified hinself as Janes Irwin and asked if the
apartnent was still available (Tr. 398). Maria Riga said it had
been rented (Tr. 398), contrary to her representations to Orvosh
on Cctober 2 and 3 (Tr. 270-271). \Wen Al exander said he |iked
t he building and asked her to call himif space becane avail abl e,
Ri ga said she would take his nunber but that she did not
antici pate any apartments becom ng avail able soon (Tr. 399).
After |eaving several nore nessages that were not returned,

Al exander reached Riga |later that week. She again denied there
was an apartnent available (Tr. 404-408).

The Al exanders saw yet anot her advertisenent for the
apartnent in the Sunday paper on Cctober 8, and Ronal d Al exander
called using his real name (Tr. 410). This tinme, Maria Riga said
that she had placed the ad prematurely since the people had not
vacated the apartnent and it was not available to be seen (Tr.
410). At Ronal d Al exander's request, Robin MDonough called R ga

about the apartnment to see if Riga was discrimnating against the
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Al exanders because they were black (Tr. 411). MDonough call ed
Maria Riga and arranged to see the apartnent on October 9 (Tr.
206- 207, 412-413). Maria R ga showed Robin McDonough the vacant
apartnent the next day and said that it was avail able i medi ately
(Tr. 208). Maria Riga's treatnment of McDonough was "cordial"
(Tr. 208).

Maria Riga continued to place ads for the apartnment through
the first week of Novenber (Tr. 595). She finally rented the
apartnent to a couple on Novenber 18, 1995 (Tr. 363-364, 748;

Exh. 23). M. Sinha, the husband, was fromlindia, and the wfe

evidently was not a nmenber of any minority group (Tr. 742). At

trial, Maria Riga denied she had ever seen the Al exanders or had
any appoi ntnments with them (Tr. 556-560, 596, 738)

2. In denying the Al exanders' request to submt the
puni tive damages issue to the jury, the district court found that
punitive damages were precluded because the jury's refusal to
award damages showed that it "did not consider the conduct of
Ms. Riga to have been the result of an evil notive or intent or
to have involved reckless or callous indifference to the
federally protected rights of plaintiffs.” Mm Op. at 10 (App
949). In the court's view, it thus "would be inappropriate to
permt the jury to award punitive damages to them" Mem Op. at
10 (App. 949). The court also held that nore than intentional
discrimnation is required for the jury to enter punitive damages
-- that "outrageous conduct on the part of Ms. R ga 'beyond that

which nmay attach to any finding of intentional discrimnation
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was required. Mem Op. at 11 (App. 950). It was significant in
the court's viewthat "Ms. R ga’ s conduct did not cause [Faye
Al exander] to cry, to becone ill, to suffer any enotiona
di stress or to seek nmedi cal or psychol ogical care, and M.
Al exander testified that, although he suffered enotional distress
as a result of Ms. R ga s conduct, he sought no nedical
attention or psychol ogi cal counseling.” Mem Op. at 11 (App.
950) .

The court denied plaintiffs' request to present evidence on
the need for injunctive relief, asserting that plaintiffs had
wai ved the request because, although it had been a significant
portion of the conplaint and the pretrial statenent, plaintiffs
had not repeated the request until six days after the jury trial.
Mem Op. at 15 (App. 954). The court also found that even if
plaintiffs had not waived the request, there was no need for
injunctive relief since there was no evidence of a continuing or
recurrent violation. Mem Op. at 16 (App. 955). Plaintiffs
filed a notice of appeal on Novenber 5, 1998 (App. 3).

SUVVARY OF ARGUMENT

The jury found here that Maria R ga had intentionally
di scrim nat ed agai nst Faye and Ronal d Al exander because they were
bl ack, and the evidence showed a cal cul ated pattern of repeatedly
refusing to show the apartnment or give truthful information to
bl ack potential renters. Despite the jury verdict of liability
for this pattern of blatant racial discrimnation, the defendants

will suffer no adverse consequences for the actions of Ms. Riga
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because the district court refused to consider further relief.
Thirty years after Congress declared racial discrimnation
unl awful and ten years after Congress anmended the Act to
strengthen enforcenent (in part by elimnating the cap on
punitive danages), this is an untenable result.

Punitive damages and injunctive relief are two of the nost
effective neans of enforcing the Act and are intended to change
t he behavi or of violators, as well as those who m ght violate the
Act in the future. They are especially inportant in the context
of the Fair Housing Act since "[n]jost fair housing cases do not
i nvol ve maj or econom c |osses.” Robert G Schwenmm Housing

Discrimnation: Law and Litigation 8 25.3(2)(b) at 25-19 (1990 &

Supp. 1997). Under the | anguage of the punitive danages
provi sion of the statute, 42 U S.C. 3613(c), and the standards
governing the award of punitive damages under civil rights

statutes, see Smth v. Wade, 461 U.S. 30 (1983), the court erred

in refusing to submt the issue of punitive danages to the jury.
Simlarly, the purposes of the Fair Housing Act to prevent and
deter housing discrimnation are frustrated by the court's
erroneous refusal to even hear evidence on the need for equitable

relief after a jury finding of intentional discrimnation.
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ARGUMENT
I
THE DI STRI CT COURT ERRED AS A MATTER OF LAW
I N REFUSI NG TO SUBM T THE | SSUE OF
PUNI TI VE DAMAGES TO THE JURY

A. Punitive Danages Serve | nportant Statutory Purposes

I n anmendi ng the Fair Housing Act in 1988, Congress found
that, twenty years after the Act's passage, "discrimnation and
segregation in housing continue to be pervasive." H R Rep. No.
711, 100th Cong., 2d Sess. 15 (1988). Congress cited several
regi onal studies that denonstrated that blacks continue to face a
significant probability of being discrimnated against in both
housi ng sales and rentals. H R Rep. No. 711 at 15. Congress
also cited a national study by the Departnent of Housing and
Urban Devel opnent that concluded that "a bl ack person who visits
4 agents can expect to encounter at |east one instance of
discrimnation 72 percent of the time for rentals and 48 percent
of the time for sales.” H R Rep. No. 711 at 15.

Congress concluded that in spite of the clear national
policy articulated in the Act since 1968, the Act provided "only
limted nmeans for enforcing the law, " which Congress viewed as
"the primary weakness in existing law."™ H R Rep. No. 711 at 15.
Weaknesses in the Act's enforcenent by private parties included
"l ack of private resources” and "di sadvantageous limtations on
punitive damages.” H R Rep. No. 711 at 16. As the House Report
stated: "[t]he Commttee believes that the limt on punitive

damages served as a mmjor inpedinent to inposing an effective
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deterrent on violators and a disincentive for private persons to
bring suits under existing law." H R Rep. No. 711 at 40. As a
result, Congress anended the Act to renpve the $1000 limtation
on the award of punitive danages that had been part of the Act
originally. The Act now provides, under 42 U S. C. 3613(c), that
"the court may award to the plaintiff actual and punitive
damages."” Such damages are intended to ensure effective
enforcenent and deterrence -- major purposes of the Fair Housing
Act. These purposes are distinct from Congress' intent to
conpensat e individuals for actual danmages incurred as a result of
di scrimnatory housing practices since it is often difficult to
prove that substantial |osses were caused by such discrimnation.

See Robert G Schwemm Housing Discrimnation: Law and Litigation

§ 25.3(2)(b) (1990 & Supp. 1997).

B. No Finding O Qutrageous Conduct |Is Required For A Jury
To Consider Punitive Danmges

The district court m sconstrued the statutory provision
all ow ng punitive damages when it held that such damages coul d
not be awarded absent a show ng of "outrageous" conduct that, for
exanpl e, caused Faye Al exander to "cry, to becone ill, [or] to
suffer any enotional distress or to seek nedical or psychol ogi cal
care." Mem Op. at 11 (App. 950). The court confused the sort
of evidence that would justify conpensation for actual injury
with the evidence required to support an award of punitive
damages.

It is well-established that where a cause of action arises

out of a federal statute, federal, not state, |aw governs the
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scope of the renedy available to plaintiffs. Burnett v. Gattan,

468 U. S. 42, 47-48 (1984); Sullivan v. Little Hunting Park, Inc.,

396 U.S. 229, 240 (1969). The rationale for the rule is that
Congress did not intend to subject the rights of individuals
under federal renedial legislation to the vagaries of various
state laws, which "would fail to effect the purposes and ends

whi ch Congress intended." Basista v. Wir, 340 F.2d 74, 86 (3d

Cr. 1965). Consistent with this principle, this Court has a
"policy of striving for federal uniformty in the area of damages
in civil rights cases." Savarese v. Agriss, 883 F.2d 1194, 1207
(3d Cir. 1989). As they strive for such uniformty, courts "nust
bear in mnd that the civil rights laws are intended in part to
provi de broad, consistent reconpense for violations of civil

rights.” Bolden v. Southeastern Pennsylvania Transp. Auth., 21

F.3d 29, 35 (3d Gr. 1994) (citing Basista, 340 F.2d at 74).

In Smith v. Wade, 461 U. S. 30, 51 (1983), the Suprene Court
established the standard for the award of punitive danages for a
deprivation of a federally protected civil right, and rejected
the claimthat the threshold showing required to submt the issue
of punitive damages to a jury is higher than the standard for
liability and conpensatory damages. 1In an action under 42 U.S.C.
1983, the Court held that a "reckless or callous disregard for
the plaintiff's rights, as well as intentional violations of
federal |aw, should be sufficient to trigger a jury's

consi deration of the appropriateness of punitive damages."
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461 U.S. at 51.° A plaintiff need not showill will, evil
pur pose, or malicious intent to be entitled to punitive damages.
See 461 U.S. at 48 ("punitive damages * * * nay be awarded not
only for actual intent to injure or evil notive, but also for
reckl essness [and] serious indifference to or disregard for the
rights of others"); 461 U. S. at 51 (the district court did not
err in not requiring "actual malicious intent"). Inportantly,
puni ti ve damages, unlike conpensatory danages, are "never awarded
as of right, no matter how egregi ous the defendant's conduct."”
461 U. S. at 52. The question whether to award such danages is
|l eft to the discretion of the jury. 1bid.

This Court has applied Smth v. \Wade to requests for

punitive danmages under federal civil rights statutes and reversed
a district court for applying a standard simlar to the one the

district court applied here. |In Savarese v. Agriss, 883 F.2d

1194, 1204 (3d Cir. 1989), a 42 U.S.C. 1983 action, the district
court instructed the jury that plaintiffs had to show by a
preponderance of the evidence that "[d]efendants have engaged in
conduct that was so outrageous, soO Vvicious, so intentionally
harnful that they should be punished for that conduct."” 883 F.2d

at 1205. This Court reversed and held that the instructions

® Application of the standard announced in Smith v. Wade in the
context of punitive danages under 42 U . S.C. 198la(b)(1) is at
issue in the Suprenme Court in Kolstad v. Anerican Dental Ass'n,
No. 98-208 (argued March 1, 1999). The United States filed an
amcus brief in that case supporting petitioner and arguing that
the standard of reckless indifference to federal rights contains
no "outrageousness" requirenent.
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could have led the jury to believe that a reckl ess disregard of
an individual's federally protected rights was insufficient to
support an award of punitive danmages. 883 F.2d at 1205.°
I n Keenan v. Phil adel phia, 983 F.2d 459, 469-470 (3d Cr. 1992),

this Court applied Smith v. WAde and uphel d punitive damages in a

Section 1983 action for discrimnation, retaliation, and
violation of First Amendnent rights. This Court determ ned that
def endants' repeated deliberate acts of discrimnation based on
sex "exhibited a reckless or callous disregard of or indifference
to the rights of [the plaintiffs]" justifying the inposition of
punitive danages. 983 F.2d at 470. This Court thus has rejected
a requirement of egregi ous or outrageous conduct, finding that
acts of intentional discrimnation in deliberate or reckless
disregard of plaintiffs' civil rights are sufficient to warrant

puni tive damages. Cf. Row ett v. Anheuser-Busch, Inc., 832 F.2d

194, 206 (1st Cir. 1987) ("[a]fter all, can it really be disputed
that intentionally discrimnating against a black nman on the
basis of his skin color is worthy of sonme outrage?").

While this Grcuit has not had occasion to apply Smth v.

Wade in the context of the Fair Housing Act, other courts of

appeal s have found its application appropriate there as well.

In United States v. Balistrieri, 981 F.2d 916 (7th Gr. 1992),

cert. denied, 510 U.S. 812 (1993), the Seventh Circuit held in a

* Thus, although the district court here cited Savarese to
support its refusal to submt the punitive damages issue to the
jury, Mem Op. at 10 (App. 949), the case in fact supports
reversal of i1ts ruling.
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case involving housing testers that the district court erred in
directing a verdict for the defendant on punitive danages where
there was evidence of intentional racial discrimnation. The
court found that "[t]he jury could reasonably find fromthe
def endants' systematic practice of treating bl ack apartnment
seekers | ess favorably than whites that the defendants
consciously and intentionally discrimnated agai nst potenti al

black renters."” 981 F.2d at 936. See also Samaritan Inns, |Inc.

v. District of Colunbia, 114 F.3d 1227 (D.C. Cr. 1997) (applying

Smith v. Wade to clains for punitive damages under the Fair

Housing Act); Ragin v. Harry Macklowe Real Estate Co., 6 F.3d 898

(2d Cir. 1993) (sane); Asbury v. Brougham 866 F.2d 1276, 1282

(10th G r. 1989) (sane).

Di scrimnating agai nst potential renters on the basis of
race has been illegal for over thirty years. There was never any
suggestion in this case that Ms. Riga did not understand what
discrimnation was or that it was illegal to discrimnate (see
Tr. 741-743). Under the correct standard, a jury would be fully
justified in awarding punitive danages to the Al exanders in
response to Maria Riga's systematic, deceitful, and repeated
refusal to show the apartnent to black potential renters.

C. Punitive Damages Can Be Awarded Absent An Award O
Conpensat ory Danmges

The | anguage of the Fair Housing Act does not Iimt the
availability of punitive damages to cases in which conpensatory
damages have been awarded. |nposing such a requirenent on the

award of punitive damages would frustrate Congress's purpose in
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all ow ng punitive damages and in renoving the limt on such
awards when it amended the Act in 1988. The issue whether to
award punitive damages is distinct fromthe issue whether the
plaintiffs have suffered conpensable harm The purpose of
punitive danmages is to punish and deter, whereas the purpose of
conpensatory damages is to conpensate the plaintiffs for any

actual harmthey have suffered. See Smith v. Wade, 461 U. S. at

54 (when considering punitive damages, the court should focus on
the character of the defendant's conduct and whether it calls for
deterrence and puni shnment over and above that provided by
conpensatory awards).

As a threshold matter, whether punitive danages can be
awar ded absent an award of conpensatory damages in a case arising
under a federal statute is, as noted above, an issue governed by

federal law See Mller v. Apartnents & Homes of New Jersey,

Inc., 646 F.2d 101, 108 (3d G r. 1981) (federal |aw governs
availability of contribution under the Fair Housing Act); Basista
v. Weir, 340 F.2d 74, 86-87 (3d Cr. 1965) (federal comon |aw
governs issue of punitive danmages in case under 42 U S.C. 1983).
Appl ying federal |aw, the courts of appeals for the Ninth and
Seventh Crcuits have found that punitive damges are recoverable
under the Fair Housing Act absent an award of actual danmages.

In Rogers v. Loether, 467 F.2d 1110 (7th Gr. 1972), aff'd on

ot her grounds, sub nom Curtis v. Loether, 415 U. S. 189 (1974),

the district court found in a Fair Housing Act case that the

plaintiff had suffered no actual damages, but assessed punitive
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damages of $250. The court of appeals, although reversing
because the trial court had incorrectly denied defendant a jury
trial, considered the |anguage of the Fair Housing Act and
concluded that it "does not require a finding of actual danmages
as a condition to the award of punitive damages." 467 F.2d at

1112 & n.4. In Fountila v. Carter, 571 F.2d 487, 491-492 (9th

Cr. 1978), also a Fair Housing Act case, the Nnth Grcuit,
citing Rogers v. Loether, simlarly concluded that actual damages
are not a prerequisite for entry of punitive damages.

O her courts, including this Court, have reached the sane
concl usi on under other federal civil rights statutes. |In Basista
v. Weir, 340 F.2d 74, 85-88 (3d Cr. 1965), this Court held that
actual damages were not required for an award of punitive danmages
ina 42 U S . C 1983 case alleging illegal arrest and w ongf ul
i ncarceration by police officers. The court noted that:

* * * there is neither sense nor reason in the
proposition that such additional damages may be
recovered by a plaintiff who is able to show

that he has | ost $10, and may not be recovered by
sonme other plaintiff who has sustained, it may be, far
greater injury, but is unable to prove that he is
poorer in pocket by the wongdoing of defendant.

340 F.2d at 88, quoting Press Pub. Co. v. Mnroe, 73 F. 196, 201

(S.D.N.Y), appeal dismssed, 164 U.S. 105 (1896). In Hennessy V.
Penril Dataconm Networks, Inc., 69 F.3d 1344, 1351-1352 (7th G

1995), the court held that conpensatory danages were not required
for an award of punitive damages under Title VII, finding that
the state comon |law rule that "[p]Junitive damages may not be

assessed in the absence of conpensatory damages” had no
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applicability to a federal civil rights action. See also Tinmmv.

Progressive Steel Treating, Inc., 137 F.3d 1008, 1010 (7th G

1998) (jury’'s award of punitive damages in Title VII sexual
harassnment suit may stand despite no conpensatory or back pay
award; “[e]xtra-statutory requirenents for recovery should not be

i nvented”); cf. Canpos-Orrego v. Rivera, No. 98-1318, 1999 W

254470, at *6-*7 (1st Cr. My 4, 1999) (citing Basista v. Wir

and allowi ng punitive damages w thout an award of conpensatory
damages as long as plaintiff nmade a proper request for nom nal
damages).?

The only Fair Housing Act case in which a court of appeals
has held that conpensatory damages are required for an award of

puni tive damages is People Hel pers Foundation, Inc. v. Richnond,

12 F.3d 1321 (4th Gr. 1993). In that case, the court conceded
that, in enacting the Fair Housing Act, Congress “did not limt
punitive danages to situations in which conpensatory danages have
been first awarded” and that “[t]here is no established federal

common | aw rul e that precludes the award of punitive damages in

®> The jury did not award nominal damages in this case, although
plaintiffs requested nom nal danages before and after the jury
returned its verdict (Tr. 841, 905-906; App. 926-928). The jury
i nstruction on nom nal danmages here, to which the plaintiffs did
not object, provided that "if you find that the plaintiffs are
entitled to verdicts in their favor * * * put you do not find
that the plaintiffs sustained substantial actual damages, then
you may return a verdict for the plaintiffs in some nom nal sum
such as one dollar on account of actual damages.” Mem Op. at 5
(App. 944) (enphasis added). The court of appeals for the Second
Crcuit has held that "it is plain error for the trial court to
instruct a jury only that, if the jury finds such a violation [of
the Fair Housing Act], it "may" award such danages, rather than
that it nust do so." LeBlanc-Sternberg v. Fletcher, 67 F.3d 412,
431 (2d Cir. 1995), cert. denied, 518 U.S. 1017 (1996).
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t he absence of an award of conpensatory damages.” 12 F.3d at
1326. Neverthel ess, the court adopted the state conmon |aw tort
rul e and vacated the district court’s $1 punitive damages award.
The district court here did not purport to adopt state common | aw
tort rules, but in any event, as explai ned above, application of
state common | aw to damages under the Fair Housing Act is
i nappropriate because it underm nes the statute's purposes. See

generally Mller v. Apartnents & Honmes of New Jersey, Inc., 646

F.2d 101, 106-108 (3d G r. 1981) (under Fair Housing Act and 42
U S C 1982, courts are to adopt rules "to further, but not to
frustrate, the purposes of the civil rights acts").

|1

PLAI NTI FFS ARE ENTI TLED TO A
HEARI NG ON | NJUNCTI VE RELI EF

The plaintiffs also asserted clainms for injunctive relief
but the district court refused to hear evidence on the clains
after the jury decided the legal issues. That ruling was
erroneous. Once illegal discrimnation has been proved, "[a]
district court has 'not nerely the power but the duty to render a
decree which will so far as possible elimnate the discrimnatory
effects of the past as well as bar like discrimnation in the

future.'" United States v. Yonkers Bd. of Educ., 837 F.2d 1181,

1236 (2d G r. 1987), cert. denied, 486 U S. 1055 (1988) (citing
United States v. Paradise, 480 U S. 149, 171 (1987) (plurality),

citing Louisiana v. United States, 380 U S. 145 (1965)); see al so

Robert G Schwemm Housing Discrimnation: Law and Litigation
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§ 25.3(2)(b) (1990 & Supp. 1997): cf. Tenple Univ. v. Wite, 941

F.2d 201, 215 (3d Cr. 1991), cert. denied, 502 U. S. 1032 (1992)
(court required to order equitable relief that cures the

viol ation of the Social Security Act, 42 U S.C. 1396 et seq., but
is no "broader than necessary to correct the violation"). Wile
injunctive relief is normally left to the district court’s

di scretion, the court’s refusal here to hold a hearing or
consider injunctive relief after the jury found a viol ation of
the Fair Housing Act was an abuse of discretion. LeBlanc-

Sternberg v. Fletcher, 67 F.3d 412, 432 (2d G r. 1995) (reversing

district court decision refusing to enter injunctive relief after
the jury found that defendants had viol ated the Fair Housing Act,
42 U.S.C. 1983, and 42 U.S.C. 1985(3)); see also Sandford v. R_
L. Coleman Realty Co., 573 F.2d 173 (4th Cr. 1978) (district

court's refusal to award injunctive relief against realty conpany
with policy of discrimnating against blacks in rentals and sal es

reversed as “clear error”); Marable v. Walker, 704 F.2d 1219,

1220-1221 (11th Gr. 1983) (district court's injunction, which
merely prohibited |landlord fromapplying rental criteriain a
racially discrimnatory manner against plaintiff or anyone el se,
was i nadequate and did not afford relief required).

Contrary to the district court's finding, the plaintiffs
conplaint and the pretrial nmenorandum explicitly preserved their
claimfor equitable relief. 1t would have been inproper for the
court to consider the clainms for equitable relief before the jury

decided the legal clainms, and "[a]fter the | egal claimhas been
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determ ned the court, in the light of the jury's verdict on the
common issues, may deci de whether to award any equitable relief.”
9 Charles Alan Wight & Arthur R MIler, Federal Practice and
Procedure: Civil 2d 8§ 2338 at 223 (2d ed. 1994), citing Beacon
Theatres, Inc. v. Westover, 359 U S 500 (1959). The fact that

plaintiffs waited six days after the jury verdict to seek a
hearing on equitable relief should in no way be viewed as a

wai ver of such clains, and we know of no case in which a waiver
was found under simlar circunstances.

The district court's conclusion that such relief was in any
event unnecessary also is not supported by the record since
plaintiffs sought to introduce evidence of other violations by
Maria Riga in renting other apartnents (Tr. 801-815). The
district court excluded such evidence at trial because, in the
court's view, the case "was a disparate treatnent, not a
di sparate inpact, case.” Mem Op. at 14 (App. 953). The
district court obviously was confused about the sort of evidence
relevant to a claimof discrimnation, but even if the district
court properly excluded such evidence at the liability stage,
evi dence of other discrimnatory acts was clearly relevant to the
need for injunctive relief.

Consi deration of injunctive relief is inportant in cases
such as this in which the jury does not award conpensatory
damages and defendants suffer no adverse consequences as a result
of their illegal conduct. Andrea Blinn, now the executive

director of the Fair Housing Partnership of Geater Pittsburgh,
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Inc., testified that the area in which the Al exanders sought to
find an apartnment was predom nantly white (Tr. 697). An
"unchecked act of discrimnation” in a white nei ghborhood such as
the discrimnation proved here can have a snowbal |l effect and
per pet uate segregati on by di scouragi ng not only the actual
victinms of the discrimnation from seeking housing in that area,
but others who | earn about it (Tr. 697). The district court had
a duty to consider equitable relief, and its failure in this
regard requires a remand for proper consideration of the
evi dence.

CONCLUSI ON
The district court's judgment should be reversed and the

case remanded for consideration of appropriate relief.
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