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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 04-1410
CARIN M. CONSTANTINE,
Plaintiff-Appellant,
V.
THE RECTORS AND VISITORS OF GEORGE MASON UNIVERSITY, et al.,

Defendants-Appellees

ON APPEAL FROM THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

BRIEF FOR THE UNITED STATES AS INTERVENOR

STATEMENT OF JURISDICTION
The United States concurs with Appdlants' statement of jurisdiction.
STATEMENT OF THE ISSUES
The United States will address the following questions:
1. Whether conditioning the receipt of federal finandal assistance on a
waiver of States Eleventh Amendment immunity for suits under Section 504 of
the Rehabilitation Act, 29 U.S.C. 794, is avalid exercise of Congress's authority

under the Spending Clause.
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2. Whether the statutory provision abrogating Eleventh Amendment
immunity for suits under Title Il of the Americans with Disabilities Act, 42 U.S.C.
12131 et seq., isavalid exercise of Congress's authority under Section 5 of the
Fourteenth Amendment, as it applies in the context of public education.

3. Whether the ADA abrogation provision isavalid exercise of Congress's
authority under Section 5 of the Fourteenth Amendment as applied to suit under
the ADA anti-retaliation provision, 42 U.S.C. 12203.

4. Whether the doctrine of Ex parte Young, 209 U.S. 123 (1908) is
applicable to suits under Titlel.

STATEMENT OF THE CASE

1. Plaintiff, an individual with a disability, alleges that during her third year
as a student at the George Mason University Law School, she was denied atesting
accommodation and retaliated against when she complained to school officials and
in a student newspaper of the failure to accommodate. See Order a 2. Plaintiff
subsequently filed this action, alleging violations of the Americans with
Disabilities Act (ADA), 42 U.SC. 12101 et seq., Section 504 of the Rehabilitation
Act of 1973 (Section 504), 29 U.S.C. 794, and the Fourteenth Amendment. /bid.

2. Section 504 contains an “antidiscrimination mandate” that was enacted

to “enlist[] all programs receiving federal funds’ in Congress's attempt to
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eliminate discrimination against individuals with disabilities. School Bd. of
Nassau County V. Arline, 480 U.S. 273, 286 n.15, 277 (1987). Congress found
that “individualswith disabilities constitute one of the most disadvantaged groups
in society,” and that they “continually encounter various forms of discriminaion
in such critical areas as employment, housing, public accommodations, education,
transportation, communication, recreation, institutionalization, health services,
voting, and public services.” 29 U.S.C. 701(a)(2) & (a)(5).

In order to eliminate that discrimination in programs receiving federal
financia assistance, Congress enacted Section 504, which providesthat “[n]o
otherwise qualified individual with adisability in the United States* * * shall,
solely by reason of her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program or
activity recaving Federal financial assistance.” 29 U.S.C. 794(a). A “program or
activity” isdefined to include “al of the operations’ of a state agency, university,
or public system of higher education “any part of which is extended Federal
financial assistance.” 29 U.S.C. 794(b). Protections under Section 504 are limited
to “otherwisequalified” individuals, that is those persons who can meet the
“essential” digibility requirements of the relevant program or activity, with or

without “reasonable accommodation[s].” Arline, 480 U.S. at 287 n.17. An
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accommodaion is not reasonableif it either imposes “undue financial and
administrative burdens’ on the grantee or requires “a fundamental alteration in the
nature of [the] program.” Ibid.

Secti on 504 may be enforced through private suits against programs
receiving federal funds. See Pandazides V. Virginia Bd. of Educ., 13 F.3d 823,
827-828 (4th Cir. 1994). Congress expressly conditioned receipt of federd funds
on waiver of the States' Eleventh Amendment immunity to private suitsin federal
court. 42 U.S.C. 2000d-7.

3. 1n 1990, Congress enacted the Americans with Disabilities Act (ADA),
42 U.S.C. 12101 et seq., to supplement therequirementsof Section 504 and to
“provide a clear and comprehensive mandatefor the elimination of discrimination
against individuals with disabilities.” 42U.S.C. 12101(b)(1). The ADA is
composed of fivetitles, the first three of which target particular areas of
discrimination against persons with disabilities. Titlel, 42 U.S.C. 12111-12117,
addresses discrimination by employers affedting interstate commerce; Title 11, 42
U.S.C. 12131-12165, addresses discrimination by governmental entitiesin the
operation of public services, programs, and activities, including transportation;
and Title 111, 42 U.S.C. 12181-12189, addresses discrimination in public

accommodations operated by private entities. In addition, Title IV of the Act
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addresses the accessibility of telecommunications, see 47 U.SC. 225, while Title
V includes a number of miscellaneous provisions, induding a prohibition aganst
retaliation, 42 U.S.C. 12203.

This appeal concems Titles|l and V. Title Il largely tracks Section 504, but
appliesto every “public entity,” whether it receives federal funding or not. See 42
U.S.C. 12131-12132. Thus, Titlell providesthat “no qualified individual with a
disability shall, by reason of such disability, beexcluded from participation in or
be denied the benefits of the services, programs, or activities of a public entity, or
be subjected to discrimination by any such entity.” 42 U.S.C. 12132. A “public
entity” is defined to include “any State or local government” and its components.
42 U.S.C. 12131(1)(A) & (B). Theterm “disability” is defined as “a physical or
mental impairment that substantially limits one or more of the major life activities
of [an] individual; arecord of such an impairment; or being regarded as having
such animpairment.” 42 U.S.C. 12102(2). A “qualified individual with a
disability” isaperson “who, with or without reasonable modificaions* * * meets
the essential eligibility requirements” for the governmental programor service. 42

U.S.C. 12131(2); 28 C.F.R. 35.140.

! Congress instructed the Attorney General to issue regulations to implement Title
I based on prior regulations promulgaed under Section 504 of the Rehabilitation
(continued...)
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The discrimination prohibited by Title Il of the Disabilities Act indudes,

among other things denying a government benefit to a qualified individud with a
disability because of his disability, providing him with a lesser benefit than is
given to others, or limiting his enjoyment of the rights and benefits provided to the
public at large. See 28 C.F.R. 35.130(b)(1)(i), (iii), (vii). In addition, a public
entity must make reasonable modifications in policies, practices, or procedures if
the accommodation is necessary to avoid the exclusion of individuals with
disabilities and can be accomplished without imposing an undue financial or
administrative burden on the government, or fundamentally altering the nature of
the service. See 28 C.F.R. 35.130(b)(7).

TitleV of the ADA contains aretaliation provision which states that “[n]o
person shall discriminate against any individual because such individual has
opposed any act or practice made unlawful by this chapter or because such
individual made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this chapter.” 42 U.S.C. 12203(a).

Title Il and the retaliation provision may be enforced through private suits

against public entities. See 42 U.S.C. 12133, 12203(c). Congress expressly

!(...continued)
Act of 1973,29 US.C. 794. See42 U.S.C. 12134.
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abrogated the States' Eleventh Amendment immunity to private suitsin federal
court. See42 U.S.C. 12202.

4. On March 2, 2004, the district court dismissed plaintiff’s claims on the
merits, conduding that she failedto state aclaimfor retaliation under the First
Amendment or for disability discrimination under Title Il and Section 504. See
Order at 2-4. This appeal followed.

SUMMARY OF ARGUMENT

Although the Univerdty raises numerous constitutional challengesin this
appeal, this Court need not resolve themall. This Court should first determineif
the district court’s dismissal of plantiffs claims can be affirmed on the merits,
thereby avoiding the constitutional issues entirely. If necessary, this Court should
next cond der whether the University wai ved itsimmunity to Section 504 claims
by accepting federal funds, since plaintiff can obtain all the relief she seeks under
Section 504 regardless of whether the University isimmune to claims under Title
I1. This Court has already held that a State that accepts federal funds in the face of
42 U.S.C. 2000d-7 waives its sovereign immunity to claims under the statutes
identified in that provision, which includes claims under Section 504. This Court

and others have repeatedly rgjected the University’ s claimsto the contrary.
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Congress also validly abrogated the University’ s Eleventh Amendment
immunity to plaintiff’s claims under Titles Il and V of the ADA. Viewed in light
of Tennessee V. Lane, 124 S. Ct. 1978 (2004), Title Il isvalid legislation to
enforce the Fourteenth Amendment as applied to discrimination in public
education. In Lane, the Court found tha “Congress enected Title I aganst a
backdrop of pervasive unequal treatment in the administration of state services and
programs, including systematic deprivations of fundamental rights.” Lane, 124 S.
Ct. at 1989. That history of unconstitutional discrimination, the Court hdd,
authorized Congressto enact prophylactic legislation to address “ public services’
generally, seeid. at 1992, including public educational services. In any case, there
is ample support for Congress' s dedsion to extend Titlell to public schools.

Title 1, asit gopliesto public education, is a congruent and proportionate
response to that record. Titlell iscarefully tailored to respect the State’s
legitimate interests while protecting against the risk of unconstitutional
discrimination in education and remedying the lingering legacy of discrimination
against people with disabilitiesin education. Thus, Titlell appliesin public
education to prohibit directly discrimination based on hidden invidious animus
that would be difficult to detect or prove directly. The statute also establishes

reasonable uniform standards for treating requests for accommodationsin public
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schools where unfettered discretionary decision-making has, in the past, led to
irrational and invidious decisions. Moreover, in integrating students with
disabilities among their peers, Title |1 acts to relieve the ignorance and stereotypes
Congress found at the base of much discrimination in education. These limited
prophylactic and remedial measures, judged against the backdrop of pervasive
unconstitutional discrimination that Congress found both in public education and
in other areas of governmental services, represent a good faith effort to make
meaningful the guarantees of the Fourteenth Amendment, not aniillicit attempt to
rewrite them.

The same is true of the retaliation provision of Title V, which operatesto
ensure the effective enforcement of the requirements of Titlell. Thisprovisionis
also valid Fourteenth Amendment legislation because it prohibits conduct that
independently violates the First Amendment. When Congress enactsa provision
that simply provides aremedy for a court-defined constitutiond right, thereis no
risk that Congress is attempting to rewrite the Constitution and, therefore, no need
to examine whether there has been a history of unconstitutional state action that
might authorize prophylactic relief going beyond the requirements of the

Constitution itself.
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Finally, nothingin Section 504 demonstrates an intention by Congress to
preclude claims for prospective injunctive relief against the state official
defendants under the doctrine of Ex parte Young, 209 U.S. 123 (1908).

ARGUMENT
I
THIS COURT SHOULD DECIDE FIRST WHETHER PLAINTIFF
STATED A CLAIM PRIOR TO ENTERTAINING THE UNIVERSITY’S
CONSTITUTIONAL CHALLENGES

The University invites this Court to affirm the dismissal of plaintiff’s claims
on alternative grounds, one constitutional, the other statutory (see Br. 10-45
(challenging constitutionality of federal statutes under the Eleventh Amendment);
Br. 45-52 (plaintiff failsto state adaim)). Congdering a constitutionad challenge
to an act of Congressis “the gravest and most delicate duty that [a] Court iscalled
onto perform.” Blodgettv. Holden, 275 U.S. 142, 148 (1927) (opinion of
Holmes, J.). “If thereis one doctrine more deeply rooted than any other in the
process of constitutional adjudication, it isthat we ought not to pass on questions
of constitutionality * * * unless such adjudication is unavoidable.” Spector Motor
Serv. V. McLaughlin, 323 U.S. 101, 105 (1944). Accordingly, a“fundamental and

longstanding principleof judicial restraint requires that courts avoid reaching

constitutional questions in advance of the necessity of deciding them.” Lyngv.
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Northwest Indian Cemetery Protective Ass’'n, 485 U.S. 439, 445 (1988). Pursuant
to this “fundamental and longstanding principle of judicial restraint,” ibid., this
Court should consider whether plaintiff has stated a claim prior to entertaining the
University’s Eleventh Amendment challenges. See Strawser v. Atkins, 290 F.3d
720, 729-730 (4th Cir.), cert. denied, 537 U.S. 1045 (2002).

If this Court concludes that plaintiff states a claim, it should then decide
whether the Statewaived its Eleventh Amendment immunity to plaintiff’s Section
504 claims by accepting federal funding, an issue this Court has already addressed.
See Litman V. George Mason Univ., 186 F.3d 544 (4th Cir. 1999) (Univergty
waived immunity to Title IX claims by accepting federd funds), cert. denied, 528
U.S. 1181 (2000); Shepard v. Irving, No. 02-1712, 77 Fed. Appx. 615 (4th Cir.
Aug 20, 2003) (same for Section 504) (unpublished), cert. dismissed, 125 S Ct. 22
(2004). Deciding that plaintiff may pursue her Section 504 claims would
eliminate the need to address the University’ s constitutional challengeto Title I,
since plaintiff may obtain all therelief she seeks under the parallel protections of
Section 504. See 42 U.S.C. 12133 (Title Il remedies same as those available

under Section 504).

> The United States takes no position on the merits of plaintiff’s claims.
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11
CONGRESS VALIDLY CONDITIONED FEDERAL FUNDING ON A
WAIVER OF ELEVENTH AMENDMENT IMMUNITY FOR PRIVATE
CLAIMS UNDER SECTION 504 OF THE REHABILITATION ACT OF 1973
Although the Eleventh Amendment ordinarily renders the States immune
from suitsin federal court by private citizens, “a State' s sovereign immunity is‘a
personal privilegeit may waive at pleasure.”” College Sav. BankV. Florida
Prepaid Postsec. Educ. Expense Bd., 527 U.S. 666, 675 (1999). In this case, the
University waved its immunity® to plaintiff’ s Section 504 claims by accepting
federal funds that were clearly conditioned on such awaiver.
Section 2000d-7 of Title 42 provides that a“ State shall not be immune
under the Eleventh Amendment of the Constitution of the United States from suit
in Federal court for aviolation of section 504 of the Rehabilitation Act of 1973
[29 U.S.C. 794], title IX of the Education Amendments of 1972 * * * [and] title VI
of the Civil Rights Act of 1964.” In Litman V. George Mason Univ., 186 F.3d 544
(4th Cir. 1999), cert. denied, 528 U.S. 1181 (2000), this Court held that Section

2000d-7 isavalid exercise of Congress's power under the Spending Clause, Art. [,

8 8, Cl. 1, to prescribe conditions for States that voluntarily accept federal

¥ George Mason University is a state university entitled to sovereign immunity
under the Eleventh Amendment. See Littman, 186 F.3d at 547.
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financial assistance. Thus, the University, by applying for and accepting federal
financial assistance, has waived its Eleventh Amendment immunity to suit under
that provision.

In an unpublished decigon, this Court applied the same prindple to Section
504, rgjecting the very arguments the University is making again in this appeal .
See Shepard V. Irving, No. 02-1712, 77 Fed.Appx. 615 (4th Cir. Aug 20, 2003),
cert. dismissed, 125 S. Ct. 22 (2004).* Pursuant to this Court’srules, the panel’s
decision not to publish theopinion in Shepard demonstrates that the constitutional
challenges raised by the University in that case (and re-asserted in this one) were
so clearly precluded by prior case law that the Shepard opinion did not
“establish[], alter[], modif[y], darif[y], or explain[] arule of law within this
Circuit” or otherwise involve “alegal issue of continuing public interest.” Local
Rule 36(a). The University disagreed, and petitioned for rehearing en banc,
arguing that the pand decision in Shepard was wrongly decided. However, that
petition was denied. See Order Denying Petition for Rehearing and Rehearing En

Banc, No. 02-1712 (Jan. 27, 2004).

* Pursuant to Local Rule 36(c), the United States cites to this unpublished
decision because it has precedential vdue to this case and because thereis no
other published decision in this Circuit applying the holding of Litman to Section
504.



14-
The University identifies no legitimate basis for a different result in this
case. Inany event, as discussed next, Shepard was correctly decided.
A. Congress Has The Authority To Condition The Receipt Of Federal
Financial Assistance On The State Waiving Its Eleventh Amendment
Immunity
The University first argues (Br. 29-34) that the waiver requirement in 42
U.S.C. 2000d-7 is unconstitutional because Congress may not, under the Spending
Clause, require a State to waive its immunity in exchange for federal funding.
This Court rejected the same argument, made by the same university, in Litman,
186 F.3d at 554-555, and again in Shepard, 75 Fed. Appx. & 619. The University
correctly acknowledges (Br. 39), therefore, that “this Court is obligated to reject
the University’ s argument that Congress may never require the University to
waive sovereign immunity as a condition of receiving federal funds” in thiscase
aswell.
B. Sections 504 And 2000d-7 Are Valid Spending Clause Legislation
The University next argues (Br. 35-42) that Section 504 does not satisfy the
Supreme Court' stests for valid Spending Clause Legislation. In particular, the
University argues that Section 504’s waiver condition isinsufficiently related to

purposes for which it receives federal funding (Br. 35-36) and that the State was

unconstitutionally coerced into accepting Section 504’ s conditions (Br. 36-38).
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The University made precisdy the samearguments to this Court in Shepard. See
77 Fed. Appx. at 619. Like every other court of appeds to hear such challenges to
Section 504, this Court rejected them. Seeibid. There are no grounds for a
different result in this appeal.

1. Section 504°s Waiver Condition Is Sufficiently Related To The
Purposes Of Federal Education Funding

In South Dakota V. Dole, 483 U.S. 203 (1987), the Supreme Court
held that “conditions on federal grants might beillegitimate if they are unrelated
‘to the federal interest in particular national projects or programs.’” 483 U.S at
207. Section 504 furthers the federal interest in assuring that no federal funds are
used to support, directly or indirectly, programs that discriminate or otherwise
deny benefits and services on the basis of disability to qualified persons.

The requirement in 2000d-7 that a state funding recipient waive its Eleventh
Amendment immunity as a condition of accepting federal financial assistanceis
related to thisimportant federal interest. The United States relies on private
litigants to assist in enforcing federal programs, andin particular in enforcing
federal nondiscrimination mandates. The requirement that state funding recipients
waive their sovereign immunity to suits under Section 504 as a condition of
accepting federd financial assistance both (1) providesa viable enforcement

mechanism for individuals who are aggrieved by state funding recipients failure
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to live up to the promises they make when they accept federal funds and (2) makes
those individuals wholefor the injuries they suffer as aresult of the funding
recipient’s failure to follow the law. See Nieves-Marquez, 353 F.3d at 128
(“8§2000d-7 is manifestly relaed to Congress' s interest in deterring federally
supported agencies from engaging in disability discrimination.”); Lovell, 303 F.3d
at 1051 (same); Koslow, 302 F.3d at 176 (noting Congress' s interest in preventing
disability discrimination in federally funded programs and holding that the waiver
condition “furthersthat interest directly”); cf. M.A. v. State-Operated Sch. Dist. of
Newark, 344 F.3d 335, 350-351 (3d Cir. 2003) (same for IDEA waiver); 4.W., 341
F.3d at 254-255 (same).

2. The Waiver Condition Is Not Unconstitutionally Coercive

The University aso reasserts its argument from Shepard that

unconstitutional coercion occurs whenever a“federd conditionistied to 700
percent of the funds’ provided to arecipient, and the recipient is, therefore,

threatened “with a complete loss of all federal funds’ (Br. 38 (emphasisin
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original)).> This Court properly rejected that claim in Shepard, as has every other
court of appeals to consider a coercion challenge to Section 504.°

The University sreliance (Br. 37-38) on West Virginia V. United States
Department of Health & Human Services, 289 F.3d 281 (4th Cir. 2002), is
misplaced. In that case, the State sought a declaraion that it was not obliged to
comply with a particular Medicaid funding condition because its agreement to that
condition had been unconstitutionally coerced. Seeid. at 286. That condition
required the State to implement a program to recover certain costs from the estates
of deceased Medicaid recipients. /d. at 284-285. The State' s coerdon argument
“center[ed] on its assertion that the federal government would withhold a// of
West Virginia s federal Medicaid funds unless West Virginiaimplemented an

estate recovery program.” Id. at 291 (emphasisin original). Inparticular, the

®> The University makes no representation (and points to no record evidence)
regarding the amount of federal funding it receives, or the degree to which it relies
upon federal funding. In Shepard, the University represented that it received
about 14% of its funding from the federal government. See Shepard v. Irving, 204
F. Supp. 2d 902, 918 (E.D. Va. 2002).

® See Doe V. Nebraska, 345 F.3d 593 (8th Cir. 2003) (Section 504 condition
attached to $557 million in federal funding, which constituted 60% of the agency’s
budget, and more than 18% of the State’ s overall spending, not unconstitutiondly
coercive); Jim C. V. Arkansas Dep’t of Educ., 235 F.3d 1079, 1081-1082 (8th Cir.
2000) (en banc) (same for $250 million or 12% of State Department of

Education’ s budge), cert. denied, 533 U.S. 949 (2001); Koslow, 302 F.3d at 174;
Lovell, 303 at 1051-1052 (Medicaid funding).
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State argued that unconstitutional coerdon was created by the threatened | oss of
more than $1 billion in Medicaid funds, id. at 285, upon which the State was
“unusually dependent” and without which “West Virginia s health care system
would effectively collapse.” Id. at 287." In contrast, the State recovered
approximately $2.5 million per year from the estate recovery program. Id. at 285.
West Virginia agued that the threatened penalty of one billion dollars was so
disproportionate to the effect of its breach of the funding conditions that it must be
coercive. Id. at 291. At thetime of suit, however, the federal government was not
actually attempting to withhold any Medicaid funds; the Stiate simply wanted a
declaration that it did not have to comply with the estate recovery condition.
Accordingly, the question before the Court was “whether Congress’ requirement
that states participating in the Medicaid program implement the estate recovery
provisions or lose all or part of their [funding] isimpemissibly coercive and thus
violates the Tenth Amendment.” Id. at 292. This Court answered that question

“in the negative,” finding that the “small difference in language” between

" The State also argued that “ Congress ha[s] consumed a disproportionate share of
the available tax base” and therefore “West Virginia cannot realistically replace
lost Medicaid funds by increasing taxes on its citizens.” Id. at 287 & n.5 (quoting
State’ s brief).
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potentially losing “al” and “part” of the federal funding “makes all the difference
inour analysis.” Ibid.

This Court rejected the assertion that the State’ s agreement to implement an
estate recovery program was coerced simply because Congress required the
agreement before the State could receive any Medicaid funds. Id. at 294. The
Court held open the possbility that “serious Tenth Amendment questionswould
beraised” if the federal government attempted to withhold “the entirety of a
substantial federal grant because of an insubstantial failing by the state.” Id. at
291-292. That possibility had been raised in Virginia Department of Education V.
Riley, 106 F.3d 559 (4th Cir. 1997) (en banc), when the federal government
attempted to withhold the State of Virginia s allotment of funds under the
Individuals with Disabilities Education Act (IDEA), 20 U.S.C. 1400 et seq., for
non-compliance with an IDEA regulation.

Asthis Court explained in West Virginia, see 289 F.3d at 290-291, the
majority of the en banc Court in Riley held that the regulaion was invalid, but five
members of the court also joined an opinion by Judge L uttig which conduded,
albeit in dicta, that enforcement of the regulation through the withholding of the
State’' s entire IDEA allotment woul d raise serious Tenth Amendment questions.

See Riley, 106 F.3d at 570. Judge L uttig' s wrote that
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[I]f the Court meant what it said in Dole, then | would think that a Tenth
Amendment claim of the highest order lieswhere* * * the Federal
Government * * * withholds the entirety of a substantid federal grant on the
ground that the States refuse to fulfill their federal obligation in some
insubstantial respect rather than submit to the policy dictates of Washington
In amatter peculiarly within their powers as sovereign States. In such a
circumstance, the argument as to coercion is much more than rhetoric; itis
an argument of fact. Itis, aswell, an argument that the Federal
Government has, in an act more akin to forbidden regulation than to
permissible condition, supplanted with its own policy preferences the
considered judgments of the States as to how best to instill in their youth the
sense of personal responsibility and rdated values essential for them to
function in afree and civilized society. Assuch, it isanargument
well-grounded in the Tenth Amendment’ s reservation “to the States
respectively, or to the people’ of those “powers not delegated to the United
States by the Constitution, nor prohibited by it to the States.”

Riley, 106 F.3d at 570 (citation omitted).

Similar Tenth Amendment questions, however, were not posed by West
Virginia's suit, because the State was not seeking to resist afederal attempt to
withhold all Medicad funds, but instead was seeking to avoid having to comply
with the funding condition at all. Accordingly, this Court held that to “the extent
that West Virginia contends its actions were coerced by the mere possibility that it
could lose all of itsfederal funds, that argument is unavailing.” West Virginia,
289 F.3d at 294.

The University' s claim of coercion in this caseis no more persuasive. Like
the State of West Virginia, the University isrequired to agree to Section 504's

nondiscrimination and enforcement provisions in order to receive federal funds.
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The University is certainly no more dependent on federa funding for its programs
than West Virginiawas for its Medicaid program. Moreover, thisisnot acasein
which the University is seeking to resist an attempt by the federal government to
“withhold[] the entirety of a substantial federal grant.” Id. at 291 (quoting Riley,
106 F.3d at 570 (opinion of Luttig, J.)). Itis, instead, a case seeking compensatory
damages to redress the harm caused by the violation of afunding condition. There
can be no question that this remedy is “proportionate to the breach,” id. at 292, or
that it is aremedy within the power of Congressto authorize. Seeibid. (the
possibility of a sanction less than the entire withholding of federal funds “ saves
[the statute] from * * * Tenth Amendment challenge”); accord Riley, 106 F.3d at
569.

This conclusion is consistent with the Supreme Court’ s treatment of similar
requirementsunder Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d, and
other Spending Clausestatutes. In Lau v. Nichols, 414 U.S. 563 (1974), the Court
held that Title VI, which prohibits racial discrimination “under any program or
activity recaving Federal financial assistance,” and its implementing regulations,
were within Congress' s Spending Clause authority. The “Federal Government has
power to fix the terms on which its money allotments to the States shdl be

disbursed. Whatever may be the limits of that power, they have not been reached
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here.” Id. at 569 (citations omitted). Thiswas true even though Title VI required
covered entities to aide by nondiscrimination requirements and as a condition of
receiving any federal funding. See 42 U.S.C. 2000d.? Section 504 isidentical to
Title VI in that respect. Compare 42 U.S.C 2000d (Title VI) with 29 U.S.C.
794(a) (Section 504).° Accepting the University’s argument, thus, requires
rejecting the Supreme Court’s conclusion in Lau.

In the end, State officials are congantly forced to make difficult decisions
regarding competing needs for limited funds. Whileit may not dways be easy to
decline federal funds, it remains true of Section 504 that if “the conditions
imposed on the federal grant are repugnant to the state, the state may decline to

accept thefunds.” West Virginia, 289 F.3d at 296. See also ibid. (“Very smply,

8 In Alexander v. Sandoval, 532 U.S. 275, 285 (2001), the Court noted that it has
“rejected Lau’ s interpretation of 8 601 [of the Civil Rights Act of 1964, 42

U.S.C. 2000d] as reaching beyond intentional discrimination.” However, the Court
did not cast doubt on the Soending Clause holding in Lau.

® In fact, Section 504 and a number of other civil rightsstatutes, including Title

I X of the Education Amendments of 1972, 20 U.S.C. 1681(a), were explicitly
patterned on Title VI. See NCAA v. Smith, 525 U.S. 459, 466 n.3 (1999); School
Bd. of Nassau County V. Arline, 480 U.S. 273, 278 n.2 (1987). This Court rejected
the University's Spending Clause objections to Titlel X in Litman. See 186 F.3d
at 557. See aso Grove City Coll. v. Bell, 465 U.S. 555, 575 (1984) (Title IX’s
anti-discrimination conditions are not unconstitutional because “Congressis free
to attach reasonable and unambiguous conditions to federal financial assistance
that educational institutions are not obligated to accept.”).
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to the extent the state finds the conditions atached by Congress distasteful, the
state has availableto it the simple expedient of refusingto yield to what it urgesis
‘federal coercion.’”) (quoting South Dakota v. Dole, 791 F.2d 628, 634 (8th Cir.
1986), aff’ d, 483 U.S. 203 (1987)).

C. The University’s Waiver Was Knowing

Asit did in Shepard, the University also asserts (Br. 39-41) that it did not
knowingly waiveits Eleventh Amendment immunity because it did not “know
with certainty” whether its immunity would be abrogated even if it declined
federal funds (Br. 41 (emphasisin original)). Thisargument rdies a decision from
the Second Circuit and a vacated panel decision from the Fifth. See Garcia v.
SUNY Health Sciences Ctr., 280 F.3d 98 (2d Cir. 2001); Pace V. Bogalusa City
Sch. Bd., 325 F.3d 609, vacated on reh’ g en banc, 339 F.3d 348 (5th Cir. 2003).
In Shepard, this Court “decling[d] to follow Pace,” 77 Fed. Appx. at 619 n.2, as

has every court of appeals since Pace was decided, six drcuitsin all.*°

9 See Barbour V. Washington Metro. Area Transit Auth., 374 F.3d 1161, 1166-
1168 (D.C. Cir. 2004), cert. petition pending, No. 04-748; Nieves-Marquez, 353
F.3d 108, 129-130 (1st Cir. 2003); Pugliese V. Dillenberg, 346 F.3d 937, 937-938
(9th Cir. 2003); Doe V. Nebraska, 345 F.3d 593, 600-604 (8th Cir. 2003); Garrett
V. University of Ala., 344 F.3d 1288, 1292-1293 (11th Cir. 2003); M.A. v.
State-Operated Sch. Dist. of City of Newark, 344 F.3d 335, 349-351 (3d Cir.
2003); A.W. v. Jersey City Pub. Sch., 341 F.3d 234, 250-254 (3d Cir. 2003).
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There is no doubt that an effective waver of sovereign immunity must be
knowing. See, e.g., College Sav. Bank, 527 U.S. at 682. The dispute is over the
proper test for determining whether the State’ swaiver was, in fact, knowing. With
the exception of the Second Circuit, the courts of appeals have uniformly applied a
simple, straight-forward test: if Congress clearly conditions federal fundson a
waiver of sovereign immunity, and a State nonethel ess voluntarily accepts federal
financial assistance, a knowing waive of sovereign immunity is conclusively
established.

This test was derived from the Supreme Court’s decision in Atascadero
State Hospital V. Scanlon, 473 U.S. 234 (1985). In that case, the district court
“properly recognized that the mere receipt of federal fundscannot establish that a
State has consented to suit in federal court.” Id. at 246-247. “The court erred,
however, in concluding that, because various provisions of the Rehabilitation Act
are addressed to the States, a State necessarily consents to suit in federal court by
participating in programs funded under the statute.” Id. at 247. The reason for
this error, the Supreme Court held, was that the Rehabilitation Act, asit was
written at the time, fell “far short of manifesting a clear intent to condition
participation in the programs funded under the Act on a Sate’ s consent to waive

Its constitutional immunity.” 7bid.
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The clear implication of the Court’ s teaching in Atascadero was that
acceptance of federal funds in the face of a statute that succeeded in * manifesting
aclear intent to condition participation* * * on a State’ s consent to waive its
constitutional immunity,” Atascadero, 473 U.S. a 247, would condtitute a State's
knowing waiver of that immunity. The purposeof the Court’s clear statement rule
iIsto ensure that, if a State voluntarily applies for and accepts federal funds that are
conditioned on avalid waiver of sovereign immunity, the courts may fairly
conclude that the Stae has “ excercise[d] [its] choice knowingly, cognizant of the
consequences of [its] participation.” Pennhurst State Sch. & Hosp. V. Halderman,
451 U.S. 1, 17 (1981).

Accordingly, in College Savings Bank, the Court found “afundamental
difference between a State’ s expressing unequivocally that it waives its immunity
and Congress' s expressing unequivocally itsintention that if the State takes
certain action it shall be deemed to have waived that immunity,” 527 U.S. at 680-
681, but at the same time reaffirmed that “Congress may, in the exercise of its
spending power, condition its grant of funds to the States upon thar taking certain
actions that Congress could not require them to take, and * * * acceptance of the
funds entails an agreement to the actions.” Id. a 686 (emphasis added). A State's

acceptance of fundsin the face of clearly stated funding conditions constitutes a
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“clear declaration,” id. at 676, that the State has agreed to the condition, and the
State cannot later be heard to complain that it did not know that its actions would
waive its sovereign immunity. ™

Nor could the University have reasonably believed that its sovereign
immunity to Section 504 claims already had been abrogated by Section 2000d-7.
Unlike the abrogation provision of the ADA — which abrogates the sovereign
immunity of every State unilaterally, and for all time — Section 2000d-7
authorizes suits only against state agendes that receive federal funds,'? only if the

State voluntarily chooses to accept those funds, and only for the duration of the

' Thisis consistent with basic contract law principles which ordinarily tum on
manifestation of assent rather than subjective agreement. See Restatement
(Second) of Contracts 88 2, 18 (1981).

2 The language of Section 2000d-7 may at first appear absolute, providing a
blanket authorization for suits against States under Section 504. That statute,
however, applies only to States that accept federal funds. See 29 U.S.C.
794a(a)(2) (authorizing suits as part of remedies to “any person aggrieved by any
act or failure to act by any recipient of Federal assistance * * * under [Section
504]") (emphasis added). Accordingly, under any reasonableinterpretation of the
statute as awhole, Congress limited its attempted arogation to those state
agencies that receive federal financial assistance.
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funding period.”® These differences are critically important. A State could read
the ADA’ s abrogation provision and conclude that its soverei gn immunity to ADA
claims would be abrogated regardless of any decison or action by the State. But
Section 2000d-7, in contrast, is clearly conditional. It takes effect if, and only if,
the State voluntarily chooses to accept federal funds. If the State does not take the
funds, no plausible reading of the provision would subject the State to suit under
Section 504.

Thus, when it was deciding whether to accept federal funds for the relevant
funding year, the University’s sovereign immunity to Section 504 claimsfor the
coming year was intact, and the University was faced with adear choice. It could
decline federal funds and maintainits sovereign immunity to suits under the
Rehabilitation Act, or it could accept funds and be subject to private suits under
Section 504. In choosing to accept federal funds that wereclearly available only
to those state agencies willing to submit to enforcement proceedings in federal
court, the University knowingly waived its soverel gn immunity.

I

3 A state agency is not subject to liability and suit under Section 504 in perpetuity
if, at any time, it accepted federal funds. Instead, the state program must be
“receiving Federal financial assistance” at the time of the alleged discrimination
leading to the lawsuit. See 29 U.S.C. 794(a).
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UNDER THE ANALYSIS OF TENNESSEE V. LANE, TITLE 11 IS VALID
FOURTEENTH AMENDMENT LEGISLATION AS APPLIED IN THE
CONTEXT OF PUBLIC EDUCATION
If this Court reaches the question, it should hold that Congress validly
abrogated the University’s sovereign immunity to private clams under Titlell of
the ADA in the education context.'* Congress may abrogate the States' immunity
If it “unequivocally expressed its intent to abrogate that immunity,” Kimel v.
Florida Bd. of Regents, 528 U.S. 62, 73 (2000), and acts “pursuant to avalid
exercise of its power under 8 5 of the Fourteenth Amendment to enforce the
substantive guarantees of that Amendment,” Tennessee V. Lane, 124 S. Ct. 1978,
1985 (2004). Congress clearly expressed its intent to abrogate sovereign
immunity to Title Il claims. Seeid. at 1985. The University argues (Br. 10-27),

however, that Title |l exceeds Congress' s Fourteenth Amendment powersin the

context of this case.

 Morever, as the University acknowledges (Br. 27-28), if Congress has the
power under the Fourteenth Amendment to abrogate a State’ s Eleventh
Amendment immunity to claims under Title Il of the ADA, it has the same power
with respect to Section 504. See, e.g., Reickenbacker v. Foster, 274 F.3d 974, 977
n.17 (5th Cir. 2001); Garcia v. SUNY Health Sciences Ctr., 280 F.3d 98, 113 (2d
Cir. 2001).
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A. The Supreme Court’s Decision In Tennessee v. Lane Supercedes This
Court’s Prior Decision in Wessel v. Glendening

Contrary to theUniversity’s assertion (Br. 10), in addressing this
contention, this Court must follow the recent precedent of Tennessee v. Lane, 124
S. Ct. 1978 (2004), rather than the superceded decision in Wessel v. Glendening,
306 F.3d 203 (4th Cir. 2002). See Chisolm V. Transouth Fin. Corp., 95 F.3d 331,
337 n.7 (4th Cir. 1996) (Circuit precedent binding only until superceded by
Supreme Court authority).

In Lane, the Supreme Court considered the claims of two plaintiffs, George
L ane and Beverly Jones, “both of whom are paraplegics who use wheelchairs for
mobility” and who “claimed that they were denied access to, and the services of,
the state court system by reason of their disabilities’ in violation of Titlell. 124 S.
Ct. at 1982. Lanewas adefendant inacriminal proceeding held on the second
floor of a courthouse with no elevator. Ibid. “Jones, acertified court reporter,
alleged that she had not been able to gain access to a number of county
courthouses, and, as aresult, has lost both work and an opportunity to participae
inthejudicial process.” Id. at 1983. The Stae argued that Congress lacked the
authority to abrogate the State’ s Eleventh Amendment immunity to these claims, a
position accepted by the Fourth Circuit in Wessel. See 306 F.3d at 215. The

Supreme Courtin Lane disagreed. See 124 S. Ct. at 1994.
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To reach this conclusion, the Court applied the three-part analysis for
Fourteenth Amendment legidation created by City of Boerne V. Flores, 521 U.S.
507 (1997). The Court considered: (1) the “constitutional right or rights that
Congress sought to enforce when it enacted Title 1, Lane, 124 S. Ct. at 1988; (2)
whether there was a history of unconstitutional disability discrimination to support
Congress' s determination that “inadequate provision of public services and access
to public facilities was an appropriate subject for prophylactic legislation,” id. at
1992; and (3) “whether Title I is an appropriate response to this history and
pattern of unequal treatment,” as applied to the classof cases implicating access to
judicial services. Ibid.

With respect to the first question, the Court found that Title Il enforces
rights under the Equd Protection Clauseas well as an array of rights subject to
heightened constitutional scrutiny under the Due Process Clause of the Fourteenth
Amendment. With respect to the second question, the Court conclusivdy found a
sufficient historical predicate of unconstitutional disability discriminationin the
provision of public servicesto justify enactment of aprophylactic remedy pursuant
to Congress's authority under Section 5 of the Fourteenth Amendment. And
finally, with respect to the third question, the Court found that the congruence and

proportional ity of the remediesin Title Il should be judged on a category-by-
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category basisin light of the particular constitutional rights at stake in the relevant
category of public services.

In conducting this analysis, the Supreme Court departed substantially from
the analysis applied in Wessel. For example, Wessel considered only Titlel1's
enforcement of rights under the Equal Protection Clause, while Lane made clear
that Title |1 alsoenforces arangeof constitutional rights, including rights invoking
heightened judicia scrutiny. Compare Wessel, 306 F.3d at 210 with Lane, 124 S.
Ct. at 1991. Moreover, the panel in Wessel concluded that “Congress did not have
an adequate record of unconstitutional discrimination by states against the
disabled to support abrogation.” 306 F.3d a& 213. However, in Lane, the Court
held that it was “clear beyond peradventure that inadequate provision of public
services and access to public facilities was an appropriate subject for prophylactic

legidlation.” Lane, 124 S. Ct. at 1992. In reaching the contrary condusion,

> The Court in Lane did not examine the congruence and proportionality of Title
Il as awhole because the Court found that the statute was vdid Section 5
legislation as applied to the class of cases beforeit. Because Title Il isvdid
Section 5 legislation as applied to the class of cases implicating students' rights,
this Court need not consider the validity of Titlell asawhole. The United States
continues to maintain, however, that Title Il asawholeisvalid Section 5
legislation becauseit is congruent and proportional to Congress's goal of
eliminating discrimination on the basis of disability in the provision of public
services — an areathat the Supreme Court in Lane determined is an “appropriate
subject for prophylactic legislation” under Section 5. Lane, 124 S. Ct. at 1992.



-32-

Wessel declined to consider evidence of discrimination by local governments. See
306 F.3d at 210. Lane, however, spedfically rejected that view asbased on “the
mistaken premise that avalid exercise of Congress' 8§ 5 power must dways be
predicated solely on evidence of constitutional violations by the States
themselves.” 124 S. Ct. at 1991 n.16. The Wessel panel also declined to give
deference to Congress' s finding of pervasive discrimination in public services, see
306 F.3d at 211, but Lane relied prominently on the very same findings, see 124 S.
Ct. at 1992. Furthermore, Wessel discounted the evidence gathered by the Task
Force on the Rights and Empowerment of Americans with Disabilities and
summarized in Justice Breyer’ s Appendix in University of Alabama v. Garrett,
531 U.S. 356 (2001), calling the testimony “so lacking in detail asto make it
impossible to determine whether a constitutional violation actually occurred.”
306 F.3d at 213. Looking at the same evidence, however, the Supreme Court
concluded that it demonstrated “hundreds of examplesof unequal treatment of
persons with disabilities by States and their political subdivisions.” See Lane, 124
S. Ct. at 1990-1991.

These very different approaches led to diametrically opposed conclusions.
Wessel found that there was insufficient evidence to demonstrae a pattern of

constitutional violationsin general, or with respect to access to courtsin
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particular. See306 F.3d at 212, 213 n.10. The Supreme Court, on the other hand,

held that Congress identified a*“volume of evidence demonstrating the natureand
extent of unconstitutional discriminaion against persons with disabilitiesin the
provision of public services,” Lane, 124 S. Ct. at 1991, including a “pattern of
unconstitutional treatment in the administration of justice,” id. at 1990.

Finally, at the third stage of the Boerne analysis, Wessel “concluded that we
must conduct the arogation analysis as to the whole of Part A of Titlell,” 306
F.3d at 208, rather than limiting its review to Titlel1’ s application to prisons. The
Supreme Court, in contrast, declined to “examine the broad range of Titlell’s
applications al at once, and to treat that breadth as the mark of thelaw’s
invalidity.” Lane, 124 S. Ct. at 1992. Instead, the Court concluded that the only
question before it was “whether Congress had the power under § 5 to enforcethe
constitutional right of accessto the courts.” Id. at 1993.

Accordingly, Wessel has been superceded and this Court is compelled to
follow the precedent established by the Supreme Court in Lane. See Chisolm, 95
F.3d at 337 n.7.

B. Constitutional Rights At Stake
Asdiscussed in Part D, when Congress enacted the ADA, it had before it

evidence of awidespread pattern of exclusion of children with disabilities from
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public schools and discrimination within schools, much of which reflected
irrational stereotypes and hostility toward people with disabilities. Such treatment
Is subject to rational basis review under the Equal Protection Clause, which
prohibits arbitrary treatment based on irrational stereotypes or hostility.

1. Access To Education Implicates Important Rights Under
The Equal Protection Clause

Although classificaions relating to education only involve rational basis
review under the Equa Protection Clause, public education is not “merely some
governmental ‘benefit’ indistinguishable from other forms of social welfare
legidlation.” Plyler v. Doe, 457 U.S. 202, 221 (1982). “Boath the importance of
education in maintaining our basic institutions, and the lasting impact of its
deprivation on the life of the child, mark the distinction.” Ibid. Indeed, the Court
has long recognized that “education is perhaps the mog important function of state
and local governments’ because “it is doubtful that any child may reasonably be
expected to succeed in lifeif heis denied the opportunity of an education.” Brown
V. Board of Educ., 347 U.S. 483, 493 (1954). Beyond the importance of education
to the individual, the Court recognized “early in our history, that some degree of
education is necessary to prepare dtizens to participate effectively and
intelligently in our open political system if we are to preserve freedom and

independence.” Wisconsin V. Yoder, 406 U.S. 205, 221 (1972).
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In the modern age, the importance of access to education extends to the
university aswell. In considering access to a college education, the Court recently
reaffirmed “the overriding importance of preparing students for work and
citizenship” and described “education as pivotal to sustaining our political and
cultural heritage with afundamental role in maintaining the fabric of society.”
Grutter V. Bollinger, 539 U.S. 306, 331 (2003) (internal quotati on marks omitted).
“This Court has long recognized that education is the very foundation of good
citizenship.” 1bid. (quoting Brown, 347 U.S. at 493) (internal punctuation
omitted). For thisreason, the Court explained, “[e]nsuring that public
[educational] institutions are open and available to all segments of American
society * * * represents a paramount government objective.” Id. at 331-332.

Of course, a State “may legitimately attempt to limit its expenditures’ for
public education. Shapiro v. Thompson, 394 U.S. 618, 633 (1969). “But a State
may not accomplish such a purpose by invidious distinctions between classes of
its citizens.” Ibid. Such invidious distinctions include discrimination against the
disabled based on “[m]ere negative attitudes, or fear” alone, University of Ala. v.
Garrett, 531 U.S. 356, 367 (2001), for even rational basis scrutiny is not satisfied
by irrational fears or stereotypes, seeibid., and simple“animosity’” towards the

disabled is not alegitimate state purpose, see Romer V. Evans, 517 U.S. 620, 634
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(1996). By thesame token, aState may not treat individuals with disabilitiesin a
way that ssimply gives effect to private invidious discrimination. See Palmore V.
Sidoti, 466 U.S. 429, 433 (1984).

And whileit is generally true that States are not required by the Equal
Protection Clause “to make specid accommodations for the disabled,” thisistrue
only “so long as their actions toward such individuals arerational.” Garrett, 531
U.S. at 367. Moreover, a purported rational basis for treatment of the disabled will
fail if the State does not accord the same treatment to other groups similarly
situated. Seeid. at 366 n.4; City of Cleburne V. Cleburne Living Ctr., 473 U.S.

432, 447-450 (1985).*°

' Discrimination in education can dso implicate the Due Process Clause. “[T]he
State is constrained to recognize a student’ s legitimate entitlement to a public
education as a property interest which is protected by the Due Process Clause.”
Goss V. Lopez, 419 U.S. 565, 574 (1975). Accordingly, suspension and expulsion
decisions must be made in accordance with the basic due process requirement of
notice and an opportunity to be heard. /d. at 579. Asmade clear in Lane, public
entities may be required to take steps to ensure that people with disabilities are
afforded the same meaningful opportunity to be heard as others. See 124 S. Ct. at
1994. In addition, students have a substantive right under the Due Process Clause
to be free from government conduct that is “arbitrary in the constitutional sense.”
County of Sacramento V. Lewis, 523 U.S. 833, 846 (1998). See, e.g., Jefferson V.
Ysleta Indep. Sch. Dist., 817 F.2d 303 (5th Cir. 1987) (due process violated when
student tied to a chair and not allowed to use the bathroom for most of school
day).
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C.  Historical Predicate Of Unconstitutional Disability Discrimination In
Public Services

“Whether Title 11 validly enforces these constitutional rights is aquestion
that ‘must be judged with reference to the historical experience which it reflects.””
Lane, 124 S. Ct. at 1988. Accordingly, in Lane, the Court reviewed the evidence
and concluded that “Congress enacted Title |1 against a backdrop of pervasive
unequal treatment in the administration of state services and programs, including
systematic deprivations of fundamental rights.” 124 S. Ct. at 1989. The Court
remarked on the“ sheer volume