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INTRODUCTION
Thirty-seven years ago, t h ~ Court
s
enjoined defendant Covington County School District
("the District") "from dlscr~minatingon the basis of lace or color in the operation of the

Cov~ngtonCounty school system and from failing or refusing to take steps to eliminate the

effects of racial discrimination in the operation of the system." December 23, 1966 Order at 2
(Appendix to United States7Motion for Further Relief ("App.") at 2). The United States now
seeks further relief in this case because the District's desegregation efforts have not been

effective. insofar as the District has continued to operate the Seminary Attendance Center
("Seminary") as a racially identifiable white school and I-Iopewell Elementary ("Hopewell") as a
racially identifiable black school since this Court's 1966 order. In the 2002-03 school year, white
students comprised 91% of the student enrollment at Seminary, while black students comprised
939'0 of the student enrollment at IIopewell

-

both in striking contrast to the District-wide 49%

w h ~ t es tudent and 51% black student enrollment. The District has reinforced the racial

ident~fiabil~ty
of Seminary and Hopewell by following Improper school construction, facilities
and staflassignment practices.
The United States also seeks further relief because the District is impermissibly using
race as a factor to select students for certain school extracurricular activities and awards. Various
schools in tile District use race as a factor to select students for hornecorning queens,
homecorning maids, and yearbook "class favorites."
Since the United States began reviewing (in February 1998) the extent to which the
District has been meeting its desegregation responsibilities, the District has not been able to
demonstrate that it has eliminated the vestiges of discrimination at Seminary or Hopewell, or the
vestiges of discrimination in extracurricular activities, to the extent practicable. Given that the
District has failed to take appropriate steps to eliminate the vestiges of discrimination in these
areas, further relief is warranted to ensure that the District complies with its desegregation

responsibilities under this Court's orders and applicable federal law.

NATURE OF THE CASE
On December 12, 1966, the United States filed suit against the District under Sections
407(a) and (b) of the Civil Rights Act of 1964, 42 U.S.C.

5 2000c-6(a) and (b).

In its complaint,

the United States alleged, inter alia,that the District was operating a segregated public school
system and was violating the Fourteenth Amendment to the United States Constitutiori by
denying equal protection of the laws to school-age black children. On December 23, 1966, this
Court enjoined the District "from discriminating on the basis of race or color in the operation of
the Covington County school system and fi-om failing or refusing to take steps to eliminate the
effects of racial discrimination in the operation of the system." December 23, 1966 Order at 2

('4pp. at 2). The Court also outlined a desegregation plan for the District. See zd at 2-9 (App, at

2-9)
The District currently is follow~nga desegregation plan that the United States Court of
Appeals for the Fifth Circult ("Flfth Circuit") approved on November 7, 1969 (see Unzted States
v Covzngton County School Dzsr , et nl , 4 2 3 F 2d 1264, Appendix 10 (5Ih Cir. 1969) (App at 22-

47)), as mod~fiedIn a December 17, 1969 Order and clartfied

In

a July 24, 1975 Order. See

December 17, 1969 Order (App at 48-50) (mod~fyingdesegregation plan to close Lincoln
Elementary and ass~gnall Mount Ollve area students In grades 1- 12 to the Mount Olive school),
July 24, 1975 Order at 4-5 (App at 54-55) (stat~ngthat the November 7, 1969 desegregat~onplan
requires the District to follow a strict neighborhood student assignment system). On February
25, 1'376, the F~fthCircuit issued an order transfening this case to this Court' and stating that this
case could be placed on the inactive docket, subject to being reopened by the Court sua sporzte or
for good cause shown on the application of any party or intervenor.*

STATEMENT OF FACTS
A.

Overview of the Covington County School District

Covington County, Mississippi is located approximately 63 miles southeast of Jackson,
Mississippi. In the 2002-03 school year, the Covington County School District served a total of
3,508 students in six schools, which are: Collins Elementary (K-4), Collins Middle (5-8), Collins

' The Fifth Circuit also stated that its orders in this case would be made the orders of this
Court. February 25, 1976 Order at 3. Accordingly, in this memorandum the United States will
refer to all orders in this case as this Court's orders.
' Thls case remains on the active docket. The most recent activity in this case occurred
on May 28, 2002, when the Court notified the parties that the case is now assigned to Judge
David Bramlette, 111 for all purposes.
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High (9-12), I-Lopewell Elementary (K-6 - "Hopewell"), Mount Olive Atterldance Center (K-12 "hlount Olive") and Semlnary Attendance Center (K-12 - "Semina~y"). The student

enrollments, by race, for each school operated by the Dlstrict were as follows In the 2002-03
school year3

School

White

Black

Other

Total

Collins El.
(K-4)

207 (36%)

373 (64%)

1 (4%)

58 1

Collins Middle
(5-8)

152 (32%)

324 (67%)

5 (1%)

48 1

Collins High
(9- 12)

127 (25%)

383 (75%)

1(4%)

51 1

Hopewell El.
(K-6)

17 (6%)

289 (94%)

0 (0%)

306

Mount Olive
(K- 12)

171 (3456)

325 (65%)

1 (4%)

497

Seminary
(K-12)

1028 (91%)

103 (9%)

I(<]%)

1132

Total Overall

1,702 (49%)

1,797 (5 1O h )

9 (<I%)

3,508

lJnder the dual system, the District operated Collins Elementary, Collins High, Mount
Olive and Seminary as white schools, and Collins Middle and Hopewell as black schools

B.

Historical Backpround - Case Activity
1. December 23,1966 Desegregation Order

The Covington County School District has operated under a school desegregation order
since December 23, 1966. See December 23, 1966 Order (App. at 1-9). In that initial order, this

Data from District's response to United States' September 17, 2002 infornlation
request.

Court enjolned the Distnct "from dlscrlminat~~lg
on tile basis of race or color In the operation of
the Covington County school system and from failing or refusing to take steps to eliminate the
effects of racial discrimination in the operation of the system." Id. at 2 (App. at 2). The Court
also outlined the District's initial desegregation plan which, infer alin, prohibited the District
fronl discriminating based on race in services, facilities, activities, programs and faculty and staff
assignments, and directed the District to provide equal facilities, equipment, courses and
instruction in its schools. See ~ dat. 2-4 (App. at 2-4). The plan also directed the District to
follow a freedom of choice plan for student assignments, under which all students would select,
on a yearly basis, the school they wished to attend. See id. at 4-8 (App. at 4-8).
2. November 7,1969 Desegregation Order and Desegregation Plan

On July 3, 1969, t h ~ sCourt determined that the District's freedom of choice plan for
student assthqments was not effect~ve,and directed the District to work with the United States
Department of Health, Education and Weifire ("N.E.W.") to develop a new desegregatton plan

See United Stutes v. Covington County Sch. Dist., et al., 417 F.2d 852, 856, 858 (51h Cir. 1969)
( ~ p pat. 10-16). Following up on that order, on November 7, 1969, this Court adopted the

District's desegregation plan, which was based on I-I.E.W.'s recommendations. See United

States v. Covington County Sch. Dlst., et al., 423 F.2d 1264, 1267 & Appendix l O (5Ih Cir. 1969)
(App. at 17-21 & 22-47) (noting that 1I.E.W. developed the plan).
Under the District's November 1969 desegregation plan, the District a s s i ~ n sstudents to
schools based on the following attendance areas: Collins; I-Iopewell; Mount Olive and Seminary.

See November 7 , 1969 Desegregation Plan at 2-3 (App. at 26-27). In general, all students who
live in a given attendance area are assigned to the schools in that area for all grades - thus, for

example, students in the Collins area attend schools in Collins for grades K - I ~ See
. ~

ld..

The

one exception 1s Ilopewell- students in that area attend Hopewell for grades K-6, but then attend
the Collins schools for grades 7-1 2.5 See ~d .
The November 1969 Desegregation Plan also addresses, Lrzter ulia, school construction,
staff assignments and extracurricular a c t i ~ i t i e s .For
~ school construction, the Plan recognized
that "[{]he size and location of new school buildings and additions to existing buildings can
affect desegregation now and in the future," and accordingly stipulated that "all school
constructiotz . . . shall be done in a manner which will prevent the recurrence of the dual school
structure." Id at 10 (App. at 34). For staff assignments, the Plan required the District to assign
staff"without regard to race, color or national origin, except as necessary to correct
discrlniination." Id. at 9 (App. at 33). Finally, for extracurricular activities, the Plan states that
"student government, cheerleaders, musical organizations [and] athletic teams must be operated
on a nondiscriminatory basls and should include students of both races." I d at 14 (App. at 38).
Two years after this Court approved the District's desegregation plan in 1969, the
Supreme Court held that distr~ctcourts have broad equitable powers that they niay invoke in
school desegregation cases to remedy past wrongs. See Swunn v. Charlotte-hfecklerzhurg Bd. of

4

For Seminary, H.E.W. recommended two alternatives: 1) assigning all students in the
Seminary area to Seminary for grades 1-12 (and now K-12); and 2 ) assigning all students in the
Seminary area to Seminary for grades 1-6, and then to the Collins area schools for grades 7-12.
See November 7, 1969 Desegregation Plan at 3 (App. at 27). The District has been implementing
the first of the two alternatives.
A sniall number of students from the Hopewell area are assigned to attend Mount Olive
for grades 7-1 2 .
he November 7, 1969 Desegregat~onPlan does not specifically address facilities

Educ , 402 U.S. 1 , 15 (1971). In response to the Suprenie Court's ruling, the Flfth Clrcuit
reviewed several cases and directed school districts to develop and implement revised
desegregation plans conforming with the expanded scope of remedies outlined in Swann. See,

e.g., Caines v. Dougher[y County Bd. of Educ., 465 F.2d 363, 364 (5Ih Cir. 1972) (remanding
case to the district court to develop such a revised desegregation plan); Stout v.Jefferson County

Bd. of Elfuc.,448 F.2d 403, 404 (5'h Cir. 1971) (same); see also Stoul v. Jefierson County Bd. of
Educ., 466 F.2d 12 13, 12 16 (5Ih Cir. 1972) (approving part of school district's revised
desegregation plan as consistent with S~vann,and disapproving remainder of plan).
3. December 1974 blotion for Supplemental Relief
On December 14, 1974, the United States filed a motion for supplemental relief. In its
motion, thc United States argued that the District was violating federal law and the Fourteenth
Amendment to the United States Constitution by continuing to operate one-race or virtually onerace schools. See Dec.ember 1974 Motion for Supplernental Relief at 5. In support of its
argument, the United States advised the Court that Hopewell had ~naintaineda 100% black
student enrollment and Seminary had maintained an 85% white student enrollment since the
District implemented its desegregation plan. See id. at 3 . The United States also advised the
Court that the District refused to implement practicable alternative measures that would further
desegregation in its schools. See id. at 3-4. To address these areas of noncompliance, the United
States asked the Court to require the District to develop a new desegregation plan incorporating
the desegregation remedies approved in Swann. See December 1974 Memorandum in Support of

Motion for Fur-ther Relief at 4-5; December 1974 Motion for Further Relief at 6.
On April 29, 1975, this Court ordered the District to show cause why it could not

desegregate Wopewell by the 1975-76 school year. After a period of discovery, this Court
concluded in a July 24, 1975 order that the District had been pem~ittingwhite students who
res~dedIn the Hope~+ell
attendance zone to attend other schools. July 23, 1975 Order at 3 (App.
at 53). To address that issue, thls Court held that "the plan of desegregation contained in our
November 7, 1969 order for the Covington County School District was intended to require a
strict neighborhood assignment system,'' and ordered the District to implement such a system.
Id at 3 (App. at 54). This Court did not order the District to implement other remedies to further
desegregation in its schools, and did not address whether the District's November 7, 1969
desegregation plan was consistent with the Supreme Court's decision in Swann.

4. February 1998 Compliance Review
On February 13, 1998, the United States sent a letter to the District regarding a complaint
that the Distr~ctengages In racially d~scriminatorypract~cesand has denled equal educational
opportunities to black students. To invest~gateth'it and other complaints, and to determine
whether the District was complying with thls Court's desegregation orders and applicable federal
law, the LJnited States reviewed publicly available reports and data about the District, requested
and reviewed documents provided by the District in response to the United States' inquiries, and
spoke with commur~itymembers. The United States also conducted site visits to the Dlstrict in
1999 and 2002, during which it toured several schools and met uith various District officials.

On July 10, 2003, the United States sent a letter to the District advising it of several areas
where the United States believes the District needs to take steps to comply with this Court's
desegregation orders and applicable federal law. The United States, zntcr allu, raised specific
concerns about the following areas: 1) student assigmne~itsto Seminary and to FIopewell, insofar

as those schools have racially identifiable student enrollments, 2) school construction and the

District's efforts, if any, to ensure that its school construction projects further, rather than htnder,
desegregation; 3) facilities at Seminary, insofar as that school appears to have facilities that are
superior to those of other schools in the District; 4) staff assignnlents to Seminary, which may
contribute to that school being racially identifiable as a white school; and 5 ) extracurricular
activities and the District's ongoing use of race to select participants for activities and awards
~ United
such as homecoming queen, homecoming maid, most beautiful and most h a n d s o ~ n e .The
States concluded its letter by inviting the District to discuss the steps that the District might take
to address these issues. The parties, however, have not been able to resolve these issues.
5. Current Status - Request for Further Relief
The United States asks this Court to grant its niotion for further relief because the
Dlstnct's desegregation efforts have not been effective in eliminating the vestiges of
discrtinination in the District's schools to the extent practicable. The United States principally
seeks further relief on the following issues: 1 ) Seminary's continued identifiability as a school for
u hlte students and I-Iopewell's continued identifiability as a school for black students (facilitated

by the District's student assignment, school construction, facilities and staff assignment
practices); and 2) extracunicular activities. The United States summarizes the current status of

The United States also raised concerns about: student transfers; transportation; hiring,
promotion and retention of faculty and staff; academic course offerings at each school and
whether those offerings are comparable; the operation of the giftedhalented program at Collins
Elementary and Collins Middle insofar as low numbers of black students are placed in the
program; the operation of the special education program at Collins High and at Seminary insofar
as high numbers of black students are classified as educable mentally retarded or as having a
specific learning disability; and student discipline. The United States raised similar concerns in a
March 29, 2001 letter to the District. The linited States continues to monitor the District's
desegregation efforts in these and other areas.

each of those ~ssuesbelow

a. Racral ldentlfiablllty of Seminar?, and Flopewe11
The District's desegegation efforts have not been effective in eliminating the vestiges of
discrirn~nationat Senlinary and Hopewell. In its December 23, 1966 Order, this Court enjoined
the District from "discrirninating on the basis of race or color in the operation of the Covington
County school system and from failing or refusing to take steps to eliminate the effects of racial
discrimination in the operation of the system." December 23, 1966 Order at 2 (App. at 2). Over
the thirty-seven years since that Order, however, the District has maintained Seminary as a
racially identifiable white school, and Hopewell as a rac~allyidentifiable black school. First, the
Distrtct, through its student assignment practices, has maintained an identifiably white student
enrollment at Seminary and an identifiably black student enrollment at tlopewell, as indicated by
the follo~vingdata.'

School J'ear Seminary
(reports not Attendance Center
available for - % White Student
Enrollment
all years)

Nopewell Elementary
- '10 White Student
Enrollment

District-\Vide - O/O White
Student School Enrollment

1967-68

92% (66417 18)
* grades 1-12

0% (0!458)
* grades 1-9

55% (2047/3755)
* grades 1 - 12

1968-69

9 1% (6431707)
* grades 1- 12

0% (014 19)
* grades 1-9

55% (202911704)
* grades 1-12

The student enrollment data is drawn from the following sources: 1) District's reports
to the United States Department of Education, Office for Civil Rights (1967-68, 1968-69, 197071, 1972-73, 1976-77, 1978-79, 2000-01); 2) District's reports to the Mississippi Department of
Education (1 998-99); 3) District's response to United States's October 12, 2001 information
request (2001-02); 4) District's response to United States's September 17, 2002 information
request (2002-03); and 5 ) District's reports to United States (1 990-9 1 ; 199 1-92; 1992-93).

1970-71

82% (6441783)
* grades (not avail )

0°/, (013 16)
* grades (not ava~l.)

53% (1 81813460)
* grades 1-12

1972-73

84% (6721800)
* grades (not ava~l)

0% (013 15)
* grades (not avail.)

54% (1 83713428)
* grades 1 - 12

1976-77

89% (7 131804)
*grades 1-12

3% (91280)
*grades 1-6

53% (1 76513329)
* grades 1- 12

1978-79

88% (7071800)
*grades 1 - 12

6% (161272)
*grades 1-6

53% (1 88913538)
* grades 1- 12

1990-91

91% (866/952)
* grades K- 12

8% (3214 15)
* grades K-6

5 1% (1 89813709)
* grades K- 12

1 991 -92

89% (8781984)
* grades K- 12

9% (3 514 1 0)
* grades K-6

49% (1 83413741)
* grades K- 12

1992-93

90% (92211025)
* grades IS-12

5% (1 81400)
* grades K-6

480/0(1789/37 12)
* grades K- 12

1998-99

92% (1 05311 150)
* grades K-12

3% (101353)
* grades K-6

49% (175013565)
* grades K- 12

2000-01

91% (1018/1122)
* grades K- 12

3% (101336)
* grades K-6

48% (1 68813520)
* grades K- 12

2001-02

91?0 (101811 123)

3% (9'3 10)
* grades K-6

48% (1 71 313547)
* grades K- 12

6% (1 71306)
* grades K-6

48% (1 70213508)
* grades K- 12

* grades K- 12
2002-03

91% (102811 132)
* grades K- 12

The District has not advised the United States of any period of time since this Court's December
23, 1966 Order when Seminary and I-Iopeweil have not had racially identifiable student

Second, the District has maintained Semina~y'sand Hopewell's racial identifiability by

"he
United States does not have student enrollment data for every school year since this
Court's 1966 order. The District, however, has not prov~dedany evidence that the Distnct
desegregated ~ t student
s
assignnlents to Senxinary or Hopewell to the extent practicable during
any of the years (including the years for which the United States lacks data) since this Court's
order.
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completirlg school construction projects at those schools and other schools that hinder, rather
than further, desegregation. In the 2002-03 school year, the District built a seven classroom
addition at Seminary, to sen1e approximately 161 students. That same school year, the District
built a slx classroom addition at Collins Elementary, to serve approximately 46 students in
general education classes, as well as an additional number of special education students.
Similarly, in 1992-93, the District built a nine classroom addition at Hopewell, to serve 200

students, and built a similar sized classroom addition at Mount Olive, to serve 200 students
Upon information and belief, the District did not consider whether these const~uctionprojects
would further or hinder desegregation. See November 7, 1969 Desegregation Plan at 10 (App. at
34) (explaining that the District must ensure that school construction projects do not lead to the

recurrence of the dual system).
Third, the District has reinforced Seminae's status as a racially identifiable white school
by m~iiritainingsuperior facilities at that school, in comparison to the other schools in the

I)istrlct, all of which have majority black student enrollments (i.e.,the schools in the Collins,
Hopewell and Mourlt Olive areas). In its December 23, 1966 Order, this Court directed the
District to "take all possible steps necessary to provide equal physical facilities, equipment and
courses, and instruction of equal quality in all of the schools in the Covington County School
District." December 23, 1966 Order at 3 (App. at 3). Notwithstanding that directive, the
following facilities at Seminary are superior to facilities that serve similar functions at other
schools in the District: athletic field house; band hall; high school gymnasium; baseball field; and
elementary school gymnasium. Seminary, along with Collins High, also has the best science
laboratory in the District

Finally, upon information and belief, the District consistently has niaintained an
identifiably white staff at Seminary and an identifiably black staff at Hopewell, notwithstanding
this Court's directive that the District "take steps to assign and reassign teachers and other
professional staff members to eliminate past discriminatory patterns." December 23, 1966 Order
at 4 ( A p p at 4); see also November 7, 1969 Desegregation Plan at 9, 13 (App. at 33, 37) (noting
the importance of having integ-ated staff at all levels). Data froni the 2002-03 school year show
that on-site staff positions at Seminary (e.g.,secretaries, cafeteria workers, teacher assistants,
custodians, etc.) are mostly held by white personnel. Specifically, white personnel coniprised
83O/0 (20/24) of the on-site staff members at Seminary in the 2002-03 scl~oolyear, while
comprlslng only 54% (691128) of the staff holding those positions in the District's schools as a
whole
iri

By contrast, on-site staff positions at Iiopewell are nlostly held by black personnel, as

the 2002-03 school year, black personnel comprised 85% (1 7120) of the on-slte staff members

at that school, but o111y 46% (591128) of the staff in those positions District-wide." The

'O Data from other school years reflect a similar pattenl: 1 ) in the 1998-99 school year,
white personnel comprised 83% (29135) of the on-site staff at Seminary but 60% (851142)
District-wide; 2) in the 1992-93 school year, white personnel colnpnsed 86% (25129) of the onsite staff at Seminary but 61% (801132) District-wide; and 3) in the 1989-90 school year, white
persomiel comprised 85% (29134) of the on-site staff at Seminary but 65% (7 111 10) Districtwide. Staff assignment data are drawn from the following sources: 1) District's reports to the
Mississippi Department of Education (1998-99); and 2) District's reports to United States (198990; 1992-93; 2002-03).
" Data from other school years reflect a similar pattern 1) 111 the 1998-99 school year,
black personnel cornprlsed 82% (18/22) of the on-site staff at Hopewell but 40% (571142)
2) in the 1992-93 school year, black personnel comprised 73% (14119) of the onD~str~ct-wide,
slte staff at Hopewell but 39% (521132) District-wide and 3) In the 1989-90 school year, black
personnel compnsed 78% (18123) of the on-site staff at Hopewell but 35% (391110) Districtw ~ d e Staff assignment data are drawn from the following sources 1) District's reports to the
h?ississippi Department of Education (1998-99), and 2) District's reports to Unlted States (198990, 1992-93, 2002-03)

District's assignment of bus dr~versto Seminary and Hopewell reflect these patterns

-

in

the

2002-03 school year, white personnel compnsed 55% (281.51) of all bus drivers in the District,
but 10090 (1212) of Seminary's bus dnvers and 33% (216) of Hopewell's bus d ~ i v e r s . ' ~
h Usc of race

in

extracurrzcular actzvitzes and awards

T h ~ sC ourt's Decernber 23, 1966 Order stated that "[nlo student shall be segregated or
discriminated against on account of race or color in any service, facility, activity or program
(including transportation, athletics, or other extraculricular activity) that nlay be conducted or
sporlsorcd by, or affiliated with, the school in which he is enrolled." December 23, 1966 Order at

2 (App. at 2); see also November 7, 1969 Desegregation Plan at 14 (App. at 38). Despite that
directive, the District impermissibly is using race as a factor to select students who will
participate in certain extracurricular activities or receive certain awards. Specifically, at Collins
High arld Mount Olive, students must elect a black homecoming queen and a white homecoming
queen. At Seminaly, students must elect a black homecoming maid and a white homeconling
maid for each grade. Many schools in the District also use race as a factor when students select
"class favoritcs" for the student yearbook in categories such as h no st beautiful" and "most

The United States seeks further relief in this case to ensure that the District fulfills its
responsibility to eliminate the vestiges of discrimination in the areas discussed above to the
extent practicable.

Some bus drivers also hold staff or faculty positions at the schools they serve. Other
bus drivers do not hold other positions with the District.
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APPLICABLE LEGAL STANDARDS
As a school system that was previously segregatcd by law and has not yet achieved
unitary status, the Covington Cou~ltySchool District has an affirmative duty to eliminate all
vestiges of past discrimination to the extent practicable. See Board of Educ. of Oklahoma City

Pub. Schs. v. Dowell, 498 U.S. 237, 249-50 ( 1 991) (outlining the standard that courts should
apply when considering whether to dissolve a desegregation decree); Columbus Bd. of Educ. v.
Pcnlrk, 343 U.S. 449, 458-59 (1979) (explaining that school boards that operated dual systems

were "clearly charged with the affirmative duty to take whatever steps might be necessary to
convert to a unitary system in *hich raclal dlscriminat~onwould be el~minatedroot and branch")
(quotrng Green v County Sch Hd of iVew Kent County, Va , 391 U.S. 430, 437-38 (1968)); see
also C'n~redStates v Plrtman, 808 F.2d 385, 390 (5'h Cir 1987) (cltlng Green) The affirmative
duty to desegregate is a cont~nuingresponslbillty, and "[plart of the affirmative duty

. 1s the

obligation not to take any action that would impede the progress of disestablishing the dual

system and its effects." Duyton Bd. ofEducation v. Brlnkman, 443 U.S. 526, 537-38 (1 979).
"Each instance of a failure or refusal to fulfill this duty continues the violation of the Fourteenth
Amendment." Columbus, 443 U.S. at 458-59.
Where a party (the United States, in this case) alleges that racial disparities remain in a
school district's schools, policies andlor practices, the school district bears the burden of showing
that any current racial disparities "[are] not traceable, in a proximate way, to the prior violation."

Freeman v. Plrts, 503 U.S 467, 494 (1 992); see also flu11 v. Quitmun County Bd. ofEduc., 1 F.3d
1450, 1454 (5Ih Cir. 1993) (citing Freeman). In meeting its burden, a school district often must

go bevond demonstrat~ngmere compliance wlth its or~glnaldesegregation plan or the court's

orders, because ''in some desegregation cases simple compliance with the court's orders is not
enough for meaningful desegregation to take place." Belk v Charlotte-h4ecklenbur Rd of
L'duc., 269 F.3d 305, 334 (4IhCir. 2001) (en hunc) (explaining that a desegregation order or plan
"entered in the 1960s or 1970s could have underestimated the extent of the remedy required, or
changes in the school district could have rendered the decree obsolete"); see also Columbus, 443

U.S. at 459-460 (noting that, in Swnnn v. Charlotte-M~cklenI~urg
Nd. of Educ., 402 U.S. 1
(1971), the school district implemented a court-approved desegregation plan in 1965, but, in
connection with its affirmative duty to desegregate, ~ ' 3 required
s
to develop a more effective plan
in 1969).j3 Instead, a school disfrict must show, beyond mere compliance with the original
decree, that the vestiges of the dual system have been eliminated to the extent practicable. See

Davis v.Bd. qf Sch. Conlnl 'rs of Mobile County, 402 U . S . 33, 37 (1 97 1 ) ("The measure of any
desegregation plan is its effectiveness."); Green, 39 1 U . S . at 439 (explaining that a district court
shoi.ld assess a desegregation plan by examining the effectiveness of the plan in achieving
desegregation).

ARGUMENT
I. This Court S11oulti Grant the United States' Motion for Further Relief Because the
District Has Failed to Eliminate the Vestiges of Discrimination at Seminary and at
Hopewell to the Extent Practicable.
As the Supreme Court has explained, the true measure of any school desegregation plan is
whether the plan is effective in eliminating the vestiges of discrimination to the extent
practicable. See supra at 16. The following analysis will demonstrate that the District's

As previously noted, the desegregation plan in this case was drafted and approved in
1969 (before the Supreme Court's decision In Swann), and has not been modified or reviewed by
the Court slnce the mid- 1970s.
l3

desegregation efforts (~ncludingthe District's desegregation plans) have not been effective, and
that the District in fact has reinforced vestiges of discrimination in its schools through its
improper handling of student assignments, school construction, facilities and staff assig~lments.

A. The District, through its student assignments, school construction, futilities, and staff
assignments, zs continuing to operate Seminary as a racially identrfiable white sclzool
and Igopewell as a racially identifiable black school.
Under the dual system, the District operated Seminary as a school for white students, and
operated Hopewell as a school for black students. Today, both Seminary and Hope~vellremain
racially identifiable as a white and a black school, respectively, because the District simply has
failed to fulfill its desegregation responsibilities. As previously noted, the District has an
affirmative and ongoing responsibility to f~irtherdesegregation in its schools to the extent
practicable. N~twithstandingthat responsibility, the District has held fast to an ineffective
desegregatlo~iplan that has maintained Senlinary as a racially identifiable white school and
Nopeweil as a racially identifiable black school, and further has taken steps that have reinforced
the racial identifiability of those schools.
First, the District has been implementing an ineffective plan for desegregating its student
assignments. .As explained above, the District assigns students to schools based on geographic
attendance zone lines that the Court approved in November 1969. See supra at 5-6.
Desegregation plans that rely on attendance zones, however, "[are not] per se adequate to meet
the remedial responsibilities of local [school] boards." See Ilavis, 402 U.S. at 37. Instead, "[tlhe
measure of any desegregation plan is its effectiveness." Id. The District's desegregation plan has
not been effective in furthering desegregation at Seminary and I-lopewell. Ln the District as a

~vhole,white students have comprised between 48% and 55% of the overall student enrollment

since this Court first ordered the District to desegregate its schools. In contrast to those
enrollment figures, year after year Seminary has remained a racially identifiable white school,
with a white student enrollment of 8256 or higher (up to 92% in the 1998-99 school year), and
tlope\vell has remained a racially identifiable black school, with a white student enrollment that
has never exceeded 9% (and more recently has been as low as 394). See Swann, 402 U.S. at 2526 (explaining that there is a presumption against schools that are identifiably one race); see also

Bplk, 269 F.3d at 319 (endorsing the district court's use of a pluslminus 15% variance from the
district-wide ratio to detemiine whether a school was racially imbalanced).
Thus, although the District might argue that it has followed the court-ordered
desegregation plan and thus has fulfilled its desegregation responsibilities, that argument fails on
two c o u ~ t s .As shown below, the District has reinforced the ongoing vestiges of the dual system
by i p o r i n g key parts of its November 1969 desegregation plan

-

in particular, the parts of the

plan that address school construction and staff assignments. Further, even if the District has
f o l l o ~ ~ eitsd desegregation plan with respect to student assignments, that plan has been
ineffective - Seminary and Nopewell continue to have student enrollments that are almost as
segregated today as they were thirty-seven years ago.14
Second, the District has perpetuated Seminary's and Hopewell's racial identifiability by
approving school construction projects that have reinforced segregation in the District. The

14

In some ways, the District is more segregated than it m.as after this Court's initial
desegregation orders. In the 1967-68 school year, Seminary served 32% (664/2047) of the
District's white students. By contrast, in the 2002-03 school year, Seminary served 60%
(1 028/1702) of the District's white students. The District has Facilitated Seminary's continued
status (and gron th) as a white school through its improper student assignrncnt, school
construct~on,facil~tiesand staff assignment practices.

Supreme Court has explained that scl~ooldistricts under desegregation orders must "see to it that
future school construction and abandonment . . . do not serve to perpetuate or re-establish the
dual system." Swann, 302 U.S. at 21; see also Anderson v. Canton Mu)?.Separate Sch. Dzst.,
232 F.3d 450, 453 (5'" Cir. 2000) ("In considering proposals for the construction or renovation of
schools in a system still subject to a desegregation order, '[w]e cannot tolerate resegregation of a
former dual scl~oolsystem, and the School Board of such a system must demonstrate that the new
construction will not promote such a relapse. '"). Notwithstanding those requirements, the
District has completed substantial construction projects at its schools (including constructing
additional classroom facilities), without regard to whether those projects or alternative ones
would further or hinder desegregation. For example, by completing the 2002-03 classroom
addition at Seminary: the District reinforced that school's ability to serve students in a
predominantly one-race (white) setting.
identifiability as a white school by
's
Third, the Dlstrict has perpetuated S e n ~ i n a ~ yracial
providing that school with the best facilities in the District. School fdciillties are "among the

most important indicia" of a segregated school system, and where it is possible to identify the
race of a school by the quality of its facilities, that fact is sufficient to demonstrate a prima facie
case that the school district has violated the equal protection clause of the Fourteenth
Amendment. Swann, 402 U.S. at 18. Here, the District is ~liolatingthe Constitution because
Seminary continues to be identifiable as a white school by virtue of its facilities that are superior
to those of the other schools in the District, each of which has a majority black student
enrollment. See supra at 12 (explaining that Seminary has a superior athletic field house; hand
hall; high school gymnasium; baseball field; elementary school gymnasium and science

laboratory). G ~ v e nthat "normal administrative practice should produce schools of like quality
[and] facilities," see Swunn, 402 U.S. at 18-19, the District's failure to maintain comparable
facilities in its schools is particularly egregious
Finally, the District has exacerbated Seminary's and Hopewell's racial identifiability by
failing to take appropriate steps to desegregate the staff assigned to those schools. Staff
assignments also "are arnong the nlost important indicia of a segregated system," see Swann, 402

U.S. at 18. Because staff assigrmlents are exclusively within a school district's control, a school
district's "failure to achieve compliance with regard to fac~ilty/staffassignmerlt is particularly
d~sturbing."Brown v. Bd. of Educ. ofTopeka, S h n ~ n c eC ounty, Kan., 978 F.2d 585, 590 ( 1 0 ' ~
Cir. 1992); see also Swann, 402 U . S . at 18-19 (noting that a school district need only to follow
nor-ma1 administrative practices to produce schools with similar- staffs).
As previously noted, in its December 23, 1966 order, this Court directed the District to
assign staff without regard to race except as needed to correct the effects of past discriminatory
assignments. December 23, 1966 Order at 3-4 (App. at 3-4).15The available data suggest,
however, that contrary to this Court's orders and established federal law, the District has not
taken effective steps to desegregate its staff assignments to Seminary and Hopewell. The District
ernploys both white and black on-site staff and bus drivers in its schools. In the 2002-03 school

The Supreme Court has rejected the proposition that, in the context of school
desegregation, personnel may only be assigned on a "color blind" basis. Swarm, 402 U.S. at 19.
To the contrary, the Supreme Court has endorsed the use of mathematical ratios (e.g.,comparing
the racial composition of the faculty at each school to the racial composition of the faculty in the
district as a whole) as a benchmark that district courts may use to assess whether a sc11001 district
has sufficiently desegregated its faculty and staff assignments. See Freeman, 503 U.S. at 481-82,
497-98 (upholding a district court's finding, based on mathematical ratios, that a school district
had not fully desegregated its faculty and staff assignments).

year, white personnel comprised 53% of all on-site staff and 55% of all bus drivers in the
District, while black personnel comprised 46% and 4594, respectively. Nevertheless, the District
appears to be still following discriminatory staff assignment practices, as Seminary's on-site staff
and bus drivers continue to be identifiably white (83% and 100%, respectively, in the 2002-03
school year) while Hopewell's on-site staff and bus drivers continue to be identifiably black

(85% and 67%, respectively, in the 2002-03 school year). See supra at 13-14 & nn. 10-1 1
(outlining additional data showing racially identifiable staff assignments).

13. Further relief is warmnted because the District, in violation ofthis Court's orders
and federal law, has failed to implemerzt practicable measures that will further eliminate
the vestiges of discrimination in the District's student assignments, school construction,
facilities and stuflassignmenls.
The Supreme Court has held that a school district's "continuing 'affirmative duty to
disestablish the dual school system' is . . . beyond question." Columbus, 443 U.S. at 460-61

(quotzng M d i ~ n r e vl Barresr, 402 U.S. 39,41 (1971)). To fulfill that affirmative duty, a school
district must "do more than abandon its prior dlscnminatory purpose." Dayton Bd. of Edztcatron,
443 U . S . at 538. Instead, a school district once segregated by law must "take all steps necessary
to eliminate the vestiges of the unconstitutional de jure system." Freeman, 503 U.S at 485; see

also Dowell, 498 U.S. at 249-50 (courts must determine whether the vestiges of dejure
segrcgation in a school district have been eliminated as far as practicable)
Further relief is appropriate in this case because the District has failed to implement

practicable measures to eliminate the vestiges of discrimiriation at Seminary and Hopewell.
There are at least two practicable nieasures that the District could take to further desegregation in
student assignments to Seminary and Hopewell: 1) the District could consolidate schools at the

mlddle school (grades 6-8) and high school levels (grades 9-12);16and 2) the Distl-~ctcould redraw its attendance zone 1lnes.l7 As for furthering dcsegregat~onin school construct~onand
fac~lities,the Distnct could upgrade any inferior facilities and adopt and follow procedures that
will ensure that f~itureschool constniction and facilities projects further desegregation. Finally,
to desegregate staff assignments to Seminary and Hopewell, the District could simply reassign
certain staff members to and from those schools to ensure that the racial composition of each
school's staff reasonably approximates the racial composition of the staff in the District as a
whole. See Frcemnn, 503 U.S. at 482, 497-98 (indicating that a district court nlay require a
school district to reassign personnel to address vestiges of discrimination in staff assignments).
After having taken that step, the District could also implement measures to ensure that it hires
and assigns staff to each individual school on a non-dlsc~iminatorybasis. The District's failure
to ~mplementthese and other practicable measures for eliminating the vestiges of discrimination
at Seminary and tIope\vell 111ust be addressed.

16

As one consolidation option, the District could serve all high school students at
facilities located in Collins, and could serve all middle school students at facilities located in
Seminary. Such a remedy would address vestiges of discrimination not only in student
assignments but also in facilities and staff assignments. The H.E.W. suggested a similar school
consolidation measure in the November 7, 1969 desegregation plan, but the District did not
implement that measure. See supra at 6 n.4 (proposing that the District serve all Collins,
Hope~velland Seminary students in grades 7-12 together at a grade 7-9 facility and a grade 10-12
facility); see aiso November 7, 1969 Desegregation Plan at 2-3 (App. at 26-27).
l 7 There are other practicable measures that the d ~ s t n c could
t
implement to further
In student assignments, lncludlng implementing an effectwe "majority-todeseg~egat~on
minority" transfer program that would allow students In schools where their racial group exceeds
the District's ove~allrac~alcompostt~onto elect to transfer to schools where their racial group's
representation is below the District's overall racial compos~tion See Swann, 402 U S at 26
(obsenmg that "[aln optlonal majority-to-minority transfer provision has long been recognized
as a useful part of every desegregation plan"). The Distnct currently has such a program, but has
not been lmplement~ngthat program effectively

11. This Court Should Grant the United States' Motion for Further Relief Because the

District Has Failed to Eliminate the Vestiges of Discrimination in Extracurricular Activities
to the Extent Practicable.
A. The District is contil~uingto discriminczte based on race in extracurricular activities
Iy iinproperly using race to select srullenlsJor certain ez;tracurricular acrivities c~zd

awards.
Thirty-seven years ago, this Court mandated that "[nlo student shall be segregated or
discriminated against on account of race or color in any service, facility, activity or program
(including transportation, athletics, or other extracumcular activity)" conducted or sponsored by
the District in its schools. December 23, 1966 Order at 2 (App. at 2); see also November 7 , 1969
Desegregation Plan at 14 (App at 38). The Supreme Court issued a similar mandate in Swnnn,
when it explained that when a school system has been dual in extracurricular activities, "the first
remedial responsibility of school authorities is to eliminate invidious racial distinctions." Swunn,
402 U.S. at 18. Despite this Court's and the Supreme Court's clear directives, the District

improperly has been (and is) using race to select students for extracurricular activities and awards
such as homecoming queen, holnecoming maid, and class favorite. Specifically, white students
compete only against other white students for homecoming honors and other awards designated
for- white students, while black students compete only against other black students for parallel
honors and awards designated for black students.
The District's use of race for these activities and awards is facially discriminatory, and
cannot be reconciled with this Court's desegregation orders or with federal law. Simply put, the
District irqroperly uses race to restrict or deny students' opportunities to compete for certain
activities or awards. Indeed, under the District's system, black students are barred from being
selectcd for ''v.hite" l~omecorningand class favorite positions; white students are barred from

being selected for "black" posit~ons;and As~an,Latlno and Native Amer-ican students
presunlably are barred from being selected altogether

Is

B . Further reliefis warranted hecuuse the Districr, in violation of this Cottrt 's orders
nrzd federal la^: has failed to iwlplemenf practicable measures that willfurther eliminafe
he vestiges of dircrimination in the District 's extrncurricular activities.
This Court should grant the United States' motion for further relief and order the District
to cease its practice of using race to select students for extracurricular activities and awards. As
demonstrated above, the District continues to follow discriminatory practices in these areas
despite this Court's directives and applicable federal law. Further desegregation is practicable,
because the District need only to adopt race-neutral criteria for its extracurricular activities and
awards. Its failure to take such a simple step to cornply with the law cannot stand.

For the reasons set forth above, the United States respectfully requests that this Court
grant the United States' Motion for Further Relief, and order the District to: 1) fonnulate, adopt
and implement a plan approved by this Court that promises realistically to work now to eliminate

thc vestiges of discrimination, to the extent practicable, in student assignments, school
construction, facilities, staff assigx-nents and extracurricular activities; and 2) provide, after this
Court approves such a desegregation plan, periodic reports to this Court and to the United States

The District cannot defend its use of race in this area by arguing that its use of race is
narrowly tailored to serve a compelling governmental interest. See Grutter v. Bollinger, 123 S.
Ct. 2325, 2338 (2003) (explaining that racial classifications made by the government are subject
to strict scrutiny, but do not violate the Constit~itionif the classifications are narrowly tailored to
further a compelling governmental interest). The District has not proffered a compelling interest
that w o ~ ~ support
ld
its use of race in the context of extracurricular activities and awards, and to
the extent that the District might refer to a general interest in providing opportunities for students
of all races to participate in such activities and awards, its use of race is 1101 narrowly tailored to
serve that interest.

about the Dlstrlct's progress In desegregating ~ t schools
s
to the extent p r a c t ~ c a b l e . ' ~
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This the -day of November 2003.

After the Dlstrict files its response to the United States' Motion for Further Rel~ef,and
the Unlted States files any reply thereto, this Court may wlsh to convene a status conference to
d~scussthe appropriate way to set this matter for discovery, consideration and resolution.
l9

