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STATEMENT REGARDI NG ORAL ARGUMENT
The United States believes that oral argunent woul d be

hel pful to the Court in this appeal.
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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-30776

CGROOME RESOURCES, LTD.,
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UNI TED STATES OF AMERI CA,
| nt er venor

V.
PARI SH OF JEFFERSON,

Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF LQOUI SI ANA

BRI EF FOR THE UNI TED STATES AS | NTERVENOR

JURI SDI CTlI ONAL STATEMENT

This is an action by a private plaintiff to enforce the Fair
Housing Act, 42 U S.C. 3601 et seq. The district court had
subject matter jurisdiction under 28 U . S.C. 1331. The district
court entered final judgnent and an injunction on June 21, 1999
(RE 3).Y Appellant filed a tinely notice of appeal on July
16, 1999 (R E. 2). This court has appellate jurisdiction under
28 U.S.C. 1291 and 1292(a)(1).

Y Citations to "RE. __ at __ " refer to docunents in the
Def endant's Record Excerpts by Tab and page nunber. Citations to
"Pltff. Br. __ " refer to pages in the plaintiff-appellee's brief.
Citations to "Def. Br. " refer to pages in the defendant-

appellant's brief. GCitations to "Alz. Ass'n Br. __ " refer to
pages in the am cus brief of the Al zheinmer's Associ ation.
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STATEMENT OF | SSUES PRESENTED FOR REVI EW

1. Wether the application of the Fair Housing Act to a
muni ci pality's inplenentation of its zoning regul ati ons was
aut hori zed by Congress's Conmerce Power.

2. \Wether the application of the Fair Housing Act to a
muni ci pality's inplenentation of its zoning regul ati ons was
aut hori zed by Section 5 of the Fourteenth Anmendnent.

3. \Wether the reasonabl e accommobdati on requirenment of the
Fair Housing Act, 42 U.S.C. 3604(f)(3)(B), is unconstitutionally
vague.

STATEMENT OF THE CASE
A. The Fair Housing Act

I n 1968, Congress enacted the Fair Housing Act, prohibiting
di scrimnation in housing on the basis of race, color, religion,
and national origin, and declaring it "the policy of the United
States to provide, within constitutional limtations, for fair
housi ng throughout the United States.” Pub. L. No. 90-284, Title
VIIl, 82 Stat. 81 (1968) (codified at 42 U.S.C. 3601 et seq.).
Section 804(a) of the Act, 42 U S.C. 3604(a), prohibits
discrimnation in the sale or rental of housing, and al so
declares it unlawful to "otherw se nmake unavail able or deny, a
dwel ling to any person” on a prohibited basis. Congress anended
the Fair Housing Act in 1974 to prohibit discrimnation on the
basis of sex. Pub. L. No. 93-383, 88 Stat. 83 (1974). 1In 1988,
Congress agai n anended the Act to add handicap and fam i al

status as prohibited bases of discrimnation. Pub. L. No. 100-
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430, 102 Stat. 1619.% Section 804(f)(1) of the amended Act,
nodel ed on Section 804(a), declares it unlawful (42 U S. C
3604(f)(1)):

To discrimnate in the sale or rental, or to
ot herwi se nake unavail able or deny, a dwelling to
any buyer or renter because of a handicap of --

(A) that buyer or renter,

(B) a person residing in or intending to
reside in that dwelling after it is so sold,
rented, or made avail able; or

(C any person associated with that buyer or
renter.

Section 804(f)(3)(B) defines discrimnation to include (42 U S. C
3604(f)(3)(B)):

a refusal to nake reasonabl e accommobdations in

rul es, policies, practices, or services, when such
accomodati ons may be necessary to afford such
person equal opportunity to use and enjoy a
dwel 1'i ng[.]

When Congress enacted the Fair Housing Anmendnents Act in
1988, it noved to end the exclusion of people with disabilities
fromthe mainstream of the housing market throughout the United
States. The House Report on the Act decl ared:

Prohi biting discrimnation agai nst
I ndi viduals with handicaps is a major step in
changi ng the stereotypes that have served to
exclude themfrom Anerican life. These persons
have been deni ed housi ng because of
m sperceptions, ignorance, and outright prejudice.

The Fair Housi ng Anmendnents Act * * * is a clear
pronouncenent of a national commtnent to end the
unnecessary exclusion of persons with handi caps from
the Anerican mainstream It repudi ates the use of

2 The term"famlial status" refers to famlies with children.
42 U. S. C. 3602(k).
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stereotypes and ignorance, and mandates that persons
wi t h handi caps be considered as individuals.
CGeneral i zed perceptions about disabilities and
unf ounded specul ati ons about threats to safety are
specifically rejected as grounds to justify excl usion.

H R Rep. No. 711, 100th Cong., 2d Sess. 18 (1988) (House
Report). The House Report found that people with disabilities
had "experienced discrimnation because of prejudice and aversion

-- because they nake non-handi capped peopl e unconfortable.”

Ibid. Citing Gty of ddeburne v. Ceburne Living Center, 473

U S 432 (1985), the House Report found that nunicipal officials
had used zoning restrictions to make comunity-based housi ng
unavail able to people with nental retardation "because of
stereotypes about their capacity to live safely and

i ndependently." 1bid. The House Report explained that the Act
woul d apply to zoning and ot her | and use regul ati ons that have
the effect of limting the rights of persons with disabilities to
live in residences in the conmunity. 1d. at 24,

B. Pr oceedi ngs Bel ow

1. Plaintiff-appellee, Goone Resources, Ltd. (Goone) is a
for-profit business that operates supportive group hones for
Al zheinmer's patients in the New Ol eans netropolitan area (RE 4
at 1). This action involves Goone's efforts to obtain the
Parish's consent to permt its purchase of a house in a single-
famly residential district of Jefferson Parish (Parish) and its
use as a group honme. The Parish zoning ordinance permts no nore
than four unrelated persons to live together in a single-famly

residential district, and then only on a "non-profit, cost-



-5-

sharing basis" (RE 5 at 3-6; see RE 5 at 7A-1). The
ordi nance, however, also allows a "reasonabl e accommopdation for
handi capped persons as defined by the Federal Fair Housing Act”
and provides that application for such a reasonabl e acconmodati on
"shall be submitted to the Departnment of |nspection and Code
Enf orcenent for review and approval” (R E. 5 at 20-25).

On February 8, 1999, G oone executed a contract to purchase
t he house at issue here, contingent upon obtaining an
accomodation fromthe Parish permtting the operation of a group
home for five persons with Alzheiner's (RE 4 at 3). Goone had
obtai ned financing to purchase the house, and pl anned, once the
sale was closed, to apply to the State of Louisiana Departnent of
Social Services for a license to operate the group hone (RE 4
at 2). The seller of the house was Cendant Mobility Services
Corporation (R E. 6), a national enployee relocations assistance
busi ness (see PItff. Br. 3). Goone applied to the Parish for a
reasonabl e accommodati on on February 11, 1999 (R E. Tab 4 at 3).
The district court found that, by March 16, 1999, both the Parish
Attorney's Ofice and its Departnment of |Inspection and Code
Enf orcement had recommended approval of the application (R E 4
at 3). The Departnment of I|Inspection and Code Enforcenent found
that "the requested accommobdati on would not affect the density of
t he nei ghbor hood, [and] that the hone had anple space to
accommodate five persons” (RE 4 at 3). The court found,
however, that because of objections fromresidents of the area

and intervention by the district councilman, the Parish failed to
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act on the application, causing the closing on the house to be
del ayed several times (RE 4 at 3, 5-6). By June, the district
court found, "the assistant parish attorney supposedly in charge
of the review process[] could not say what the current status of
the application was, what if anything remained to be done to
conpl ete the process or when it m ght be done, and could not say
who the ultimate decision naker woul d be (although the zoning
ordi nance clearly gives that authority to the Departnent of
| nspection and Code Enforcenent)" (RE 4 at 7).

2. Goone brought this action, alleging, inter alia, that

the Parish had violated the Fair Housing Act by failing to grant
Its application for a reasonabl e accommopdati on. The district
court held an evidentiary hearing on plaintiff's notion for a
prelimnary injunction and consolidated it with trial on the
nerits (RE 4 at 1). On June 18, 1999, the district court
i ssued its Order and Reasons, concluding that the Parish had
violated the Fair Housing Act, and ordering it to issue the
reasonabl e accommodation (R E 4 at 9-10).

The district court first upheld the constitutionality of the
Fair Housing Act, noting that three courts of appeals had held
the Act to be a valid exercise of Congress's authority under the

Commerce Clause (R E. 4 at 5, citing Oxford House-Cv. City of

St. Louis, 77 F.3d 249 (8th Gr. 1996), cert. denied, 519 U S
816 (1996); Mdrgan v. Secretary of HUD, 985 F.2d 1451 (10th Cr

1993); Seniors Cvil Liberties Ass'n v. Kenp, 965 F.2d 1030 (11th
Cir. 1992)).
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The district court next rejected the Parish's contention
that plaintiff's action was premature, finding no justification
for the Parish's delay in ruling on the application for a
reasonabl e accommodation (R E. 4 at 5-7). The court concl uded
that the accommodati on was both reasonabl e and necessary to all ow

i ndividuals with Al zheinmer's an equal opportunity tolive in a

residential setting (RE 4 at 7-9). 1In particular, the court
found "that the artificial limt of four unrelated persons |iving
in a single group hone will make it econom cally unfeasible for

plaintiff to operate the proposed hone” (R E 4 at 8). The court
further found "absolutely no evidence that this proposed group
home with five Al zheinmer's patients would cause any probl ens or
in any way inpact the health, safety, welfare or character of the
nei ghbor hood" (R E. 4 at 9). The court concluded that the
Parish's zoning ordi nance, as applied, and the Parish's failure
to grant G oone's application for a reasonabl e accommbdati on
violated the Act and had "the effect of discrimnating against
handi capped persons by unnecessarily restricting their ability to
live in residences of their choice" (RE. 4 at 9-10). The court

i ssued an order enjoining the Parish frominterfering with or

wi thhol ding its approval of G oonme's application for an
accommodation for the house, but enphasized that its order "does
not prohibit Jefferson Parish, the State of Louisiana, or any

ot her regul atory agency fromrequiring conpliance by G oone with

all other ordinances and regul ations that may apply and are not
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the subject of this litigation" (RE 4 at 10). The court
subsequent|ly denied G oone's claimfor danmages.

Thi s appeal foll owed.

SUMVARY OF ARGUMENT

The application of the Fair Housing Act to |ocal zoning
practices is authorized by Congress's power under the Comrerce
Cl ause. Congress had a rational basis to conclude that the sale
and rental of residential real estate substantially affects
interstate comerce, and that discrimnation in the sale and
rental nmarket affects commerce. Congress is authorized to
regul ate and protect that market fromdiscrimnatory actions,
i ncluding local zoning practices, to the extent that such
practi ces make housi ng unavail able on the basis of disability.

The application of the Fair Housing Act to |ocal zoning
practices is authorized by Congress's power under Section 5 of
t he Fourteenth Amendnent. Throughout the period in which
Congress was consi dering anmendnents to the Fair Housing Act to
prohi bit discrimnation on the basis of disability, it heard
testinony and received reports detailing invidious discrimnation
agai nst persons with disabilities, as well as information about
unconstitutional conditions in institutions for persons with
disabilities. The application of the Fair Housing Act to require
reasonabl e nodi fications in |ocal zoning practices where
necessary to permt the operation of group hones is a congruent
and proportional response to a problem of constitutional

di nensi ons.
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The reasonabl e accommodati on requirenent of the Fair Housing
Act is not unconstitutionally vague. The concept of reasonable
accomodation is a famliar one that has been applied in a
vari ety of contexts, including |land use practices, by this and
ot her courts.

ARGUVMENT

Jefferson Parish challenges the constitutionality of the
reasonabl e accommodati on requi renent of the Fair Housing Act, as
applied to the inplenmentation of a |ocal zoning ordinance. This

Court's review of that question is de novo. United States v.

Bail ey, 115 F.3d 1222, 1224 (5th Cr. 1997), cert. denied, 522
U S 1082 (1998). That review begins "with the time-honored
presunption that the [statute] is a 'constitutional exercise of

| egi sl ative power.'" Reno v. Condon, 120 S. C. 666, 670 (2000),

quoting G ose v. denwod Cenetery, 107 U S. 466, 475 (1883).

The Pari sh does not challenge the district court's ruling
that it violated the Fair Housing Act. Nor does it challenge as
clearly erroneous any of the district court's findings of fact.

l. THE FAI R HOUSI NG ACT IS A VALI D EXERCI SE OF
CONGRESS' S AUTHORI TY UNDER THE COMVERCE CLAUSE

A Congress' s Commerce Power Authori zes
Leqgi sl ation To Requl ate And Protect
Activities Affecting Interstate Commerce

Congr essi onal power to regul ate under the Commerce C ause
extends not only to activities in interstate commerce but also to
intrastate activities that have a substantial effect on

interstate comerce. United States v. Lopez, 514 U. S. 549, 557-

559 (1995); Heart of Atlanta Mtel, Inc. v. United States, 379
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U S 241, 258 (1964); United States v. Wightwod Dairy Co., 315

U S 110, 119 (1942); United States v. Darby, 312 U. S. 100, 118-

120 (1941); United States v. Bird, 124 F.3d 667, 673, 676 (5th

Cr. 1997). Once Congress rationally determnes that an activity
substantially affects commerce, Congressional authority to

regul ate and protect that activity is plenary. "The fundanental
principle is that the power to regulate conmerce is the power to
enact all appropriate legislation for its protection or
advancenent * * * to adopt neasures to pronote its growth and
insure its safety * * * to foster, protect, control, and
restrain. * * * That power is plenary and may be exerted to
protect interstate comerce no natter what the source of the

dangers which threaten it." NLRB v. Jones & Laughlin Steel

Corp., 301 U S 1, 36-37 (1937) (internal quotation marks and
citations omtted). Moreover, "[w here the class of activities
is regulated and that class is within the reach of federal power,
the courts have no power 'to excise, as trivial, individual

i nstances' of the cl ass. Perez v. United States, 402 U S. 146,

152- 154 (1971), quoting Maryland v. Wrtz, 392 U S. 183, 193

(1968); Lopez, 514 U.S. at 557, quoting Wrtz, 392 U.S. at 197
n.27 ("'where a general regulatory statute bears a substanti al
relation to comerce, the de mnims character of individua

i nstances arising under that statute is of no consequence'");
Bird, 124 F.3d at 676 (noting that, in Lopez, "[t]he Suprene

Court reiterated that intrastate, noncommercial activities can,
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in certain circunstances, substantially affect interstate
commer ce when considered in the aggregate").
The judicial role in reviewing |egislation based on the
Commerce Power is to determ ne whether there is a rational basis
to conclude that the regulated activity substantially affects

i nterstate commerce. Lopez, 514 U. S. at 557; Preseault v. [CC

494 U. S. 1, 17 (1990); Hodel v. Virginia Surface Mning &

Recl amation Ass'n, 452 U. S. 264, 276 (1981). As the Court wote
I n Katzenbach v. Mdung (379 U. S. 294, 303-304 (1964)):

O course, the nere fact that Congress has
said when particular activity shall be deened
to affect conmerce does not preclude further
exam nation by this Court. But where we find
that the legislators, in light of the facts
and testinony before them have a rational
basis for finding a chosen regul atory schene
necessary to the protection of conmerce, our
investigation is at an end.

See also United States v. Bird, 124 F.3d 667, 673 (5th Gr

1997). It is not necessary for Congress to nake formal findings
to substantiate its authority under the Comerce C ause. Lopez,

514 U. S. at 562-563; Mcd ung, 379 U S. at 299; United States v.

Kirk, 105 F.3d 997, 999 (5th G r. 1997) (en banc) (H gginbotham
J.), cert. denied, 522 U. S. 808 (1997).
B. There Is A Rational Basis To Conclude That

The Sale And Rental O Housing Has A
Substantial Effect On Interstate Commerce

Before it enacted the original Fair Housing Act in 1968,
Congress heard abundant evidence both that the housing market is
interstate in nature and that discrimnatory housing practices

affect interstate commerce. 1In hearings before the Senate
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Subcomm ttee considering fair housing legislation in 1967, the
Attorney Ceneral testified that the |egislation was independently
aut hori zed by both the Conmerce C ause and Section 5 of the
Fourteenth Anendnent, and submitted a nmenorandum fromthe
Department of Justice in support of that conclusion. Fair

Housi ng Act of 1967: Hearings on S. 1358, S. 2114, and S. 2280

Before the Subcomm on Housing and Urban Affairs of the Senate

Comm on Banking and Currency, 90th Cong., 1st Sess. 6-14, 23-24

(1967) (1967 Senate Hearings) (statenent of Ransey C ark,
Attorney General of the United States). The Attorney General
testified that "the housing business is substantially interstate
and subject to the commerce cl ause" because of the interstate
novenent of building materials, nortgage funds, and adverti sing,
as well as the interstate novenent of workers and their famlies.
Id. at 6; see also id. at 13-14, 23-24. The Departnent of
Justice nenorandum which was |ater inserted into the record
during floor debate in the Senate (114 Cong. Rec. 2534-2537
(1968)), cited data on the size of the housing industry ($27.6
billion in 1965 -- nore than the agriculture, forestry and
fisheries industries conbined), the "large portion of housing

materials * * * shipped in interstate comrerce,"” the significance
of interstate nortgage | ending, and the novenent of American
famlies across state lines (1 famly in 30 each year). The
menor andum f ound that housing discrimnation restricted the
nunber of new hones built and thus affected interstate commerce

by limting the interstate novenent of materials and financing;
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and that discrimnation inhibited the interstate novenent of
mnority famlies and thus "the efficient allocation of |abor
anong the interstate conponents of the econony." 1d. at 2536.%

The Subcommi ttee heard ot her evidence of the effect of
housi ng discrimnation on interstate cormerce. Robert C. Waver,
Secretary of Housing and Urban Devel opnent, testified that
"racial restraints upon the housing narket inhibit the free
enterprise systemand the natural growh of the housing sector of
the econony." 1967 Senate Hearings at 37. Waver and others
also testified that | ocal fair housing |egislation was
i nadequate, and that federal fair housing | egislation was needed
in order to inpose uniformrequirenents throughout netropolitan
housi ng mar kets, which generally crossed nunicipal and even state
boundaries. 1d. at 74-75.4¥ And the Subconmittee heard of

difficulties individuals experienced due to housing

¥ The Subcommittee al so heard testinony fromlegal scholars
and fair housing advocates that the Act was authorized by the
Commerce Clause. 1967 Senate Hearings at 130-132 (statenent of
Rev. Robert F. Drinan, Dean, Boston Coll ege Law School); 132-133
(statenment of Jefferson B. Fordham Dean, University of
Pennsyl vani a Law School ); 162-164 (statenent of Louis H Poll ak,
Dean, Yal e Law School); 228-231, 249-269 (statenent of Sol
Rabki n, National Comm ttee Against D scrimnation in Housing
(NCADH)). A legal nmenmorandum submtted to the Subconm ttee by
NCADH, and concl uding that the Act was authorized by the Conmerce
Cl ause and the Fourteenth Anendnent, was |later inserted into the
record during floor debate in the Senate. 114 Cong. Rec. 2699-
2703 (1968).

¥ See 1967 Senate Hearings at 102 (statenment of Roy WIKins,
Executive Director, NAACP); 366-367 (statenent of Marvin
Braiterman, Counsel for Conm ssion on Social Justice of Reforned
Judaismin Anerica); 431-432 (statenment of Janes H Harvey,
American Friends Service Commttee); 487 (statenment of WIIliam J.
Levitt).
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discrimnation after noving across state lines. |d. at 112, 120-
126 (statenent of Joseph L. Rauh, Jr., counsel for Leadership
Conference on Civil Rights); 193-204 (statenent of Lt. Carlos
Canpbel |, U.S. Navy).?¥

More recent information confirnms the interstate nature and
vast extent of the housing market. 1In 1993, for exanple, nore
t han 15% of househol ds that noved from one housing unit to
another in the United States noved across state |lines or froma
different nation.¥ Today, through the Internet, prospective
homebuyers can access real estate listings and contact real
estate agents and nortgage | enders throughout the United
States.” Even when a honebuyer obtains financing froma | ocal
institution, the funds are likely to nove across state |ines.
According to the Federal Home Loan Mrtgage Corporation (Freddie

Mac), about half of all new single-fam |y nortgages origi nated

¥ The Senate and House sponsors of the |egislation argued
during debate that it was authorized by the Commerce C ause and
t he Fourteenth Amendnent. Senator Mondal e, one of the Senate co-
sponsors, submtted summaries of the constitutional argunents
supporting the bill when he introduced it (114 Cong. Rec. 2273-
2274 (1968)) and during floor debate (id. at 2698-2703; see al so
id. at 3421-3422). Supporters of the bill in the House argued
that it was authorized by the Fourteenth Amendnent and the
Comrerce C ause, both during hearings in the House Rul es
Commi ttee and during floor debate.

¥ U.S. Department of Commerce, Bureau of the Census, U. S
Depart ment of Housing and Urban Devel opnent, O fice of Policy
Devel opnent and Research, Current Housing Reports, American
Housi ng Survey for the United States in 1993, Table 2-10 (1995).

¥ See, e.g., http://www realtor.com (website of the Nationa
Associ ation of Realtors) (last nodified Feb. 22, 2000).
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today are sold on the secondary nortgage market.¥ The size of
the housing-related industry is huge. Nationwi de in 1997,
single-fam|ly construction al one was valued at over $146 billion
and enpl oyed over 570,000, while residential real estate
| essors, agents, brokers, and managers had revenues of over $91
billion.X¥ As set forth in the amicus brief of the Al zheimer's
Associ ation, the market for assisted living facilities for
Al zheinmer's patients is increasingly interstate as well (Al z.
Ass'n Br. 13-20).

Since the enactnent of the Fair Housing Act in 1968, the

Suprene Court has recogni zed the interstate nature of the housing

mar ket on at | east three occasions. In Russell v. United States,

471 U. S. 858 (1985), the Suprene Court unani nmously upheld a
conviction under 18 U.S.C. 844(i) for the attenpted arson of a
two-unit apartment building. Section 844(i) prohibits the
destruction or attenpted destruction by fire or explosive of "any
building * * * or other real * * * property used in interstate or
foreign conmerce or in any activity affecting interstate or

foreign commerce.” The Court concluded that this | anguage

¥ See http://ww.freddi emac. conf what snew tw vquest . ht n
(visited Feb. 22, 2000). Freddie Mac is one of three
corporations chartered by Congress to ensure a flow of funds for
residential financing. 12 U S.C. 1451 et seq.; 12 U S.C 1717.

¥ U S. Department of Commerce, Bureau of the Census, 1997
Econom ¢ Census, Construction Industry Series, Single-Famly
Housi ng Construction, Table 1 (Nov. 1999).

1 yU.S. Departnent of Commerce, Bureau of the Census, 1997
Econom ¢ Census, Real Estate and Rental and Leasing, Table 1
(Dec. 1999).
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"expresses an intent by Congress to exercise its full power under
the Commerce Clause.” |d. at 858. The Court then declared (id.
at 862 (footnotes omtted)):

The rental of real estate is unquestionably
[an activity that affects commerce.] W need
not rely on the connection between the market
for residential units and "the interstate
novenent of people,” to recognize that the

| ocal rental of an apartnent unit is nmerely
an el ement of a nuch broader commerci al
market in rental properties. The
congressi onal power to regulate the class of
activities that constitute the rental narket
for real estate includes the power to

regul ate individual activity within that

cl ass.

The court reached simlar conclusions about the interstate nature
of the market for the sale of real property in Goldfarb v.

Virginia State Bar, 421 U S. 773, 783-786 (1975) (applying the

Sherman Act, 15 U S.C 1 & 2, to mninmumfee schedul es for
| awers performng real estate title exam nations), and MlLain v.

Real Estate Board, 444 U. S. 232 (1980) (applying the Shernan Act

to price-fixing by real estate brokers in the New Ol eans
metropolitan area). |In both cases, the Court relied upon the
Interstate nature of the market for financing and its connection
to the activities at issue. See oldfarb, 421 U S. at 783 ("the
transactions which create the need for the particul ar |egal
services in question frequently are interstate transactions");
McLain, 444 U.S. at 246 ("[u]ltimately, whatever stimulates or
retards the volune of residential sales, or has an inpact on the

purchase price, affects the demand for financing and title
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i nsurance, those two commercial activities that on this record
are shown to have occurred in interstate comrerce").
When Congress anended the Fair Housing Act in 1988 to
prohi bit discrimnation against persons with disabilities and
famlies with children, it acted agai nst the backdrop of its

earlier findings as well as the decisions in Russell, MlLlain, and

&oldfarb. In light of those decisions, and Congress's
determ nation in 1968 that discrimnation in the sale or rental
of housing on the basis of race, national origin, or religion
affected interstate commerce, Congress had a rational basis to
conclude that discrimnation on the basis of disability al so
af fected conmer ce.

As the district court noted (RE 4 at 5), three other
circuits have reached this conclusion, including one after the

Supreme Court's decision in Lopez. See xford House-Cv. City of

St. Louis, 77 F.3d 249, 251 (8th Gr. 1996) ("Congress had a
rational basis for deciding that housing discrimnation agai nst
t he handi capped, |ike other fornms of housing discrimnation, has
a substantial effect on interstate commerce"), cert. denied, 519

U S 816 (1996); Seniors Gvil Liberties Ass'n v. Kenp, 965 F. 2d

1030, 1034 (11th G r. 1992) (holding that "Congress had a

rati onal basis for anmending the Fair Housing Act -- nanely, the
nati onw de probl em caused by famlial status discrimnation in
t he housing market" and that "the housing market affects

commerce"); Mirgan v. Secretary of HUD, 985 F.2d 1451, 1455 (10th

Cir. 1993), quoting Heart of Atlanta Mdtel, Inc., 379 U S. at 255
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("The legislative record, when viewed agai nst a backdrop of the
| egi sl ative history of the 1968 Fair Housing Act, provides a
rational basis for finding that the sale and rental of
residential housing * * * concerns nore than one state and 'has a
real and substantial relation to the national interest'").
C. The Application & The Fair Housing Act To

Local Zoning Practices |Is Wthin Congress's
Conmer ce Power

The Parish erroneously contends that the Fair Housing Act's
prohi bition on disability-based discrimnation cannot
constitutionally be applied to | ocal |and use practices, "because
the activity being regulated is inherently | ocal and wholly non-
econom c in nature" (Def. Br. 33). This contention m sconstrues
bot h Congress's Conmerce Power and the basis for its exercise of
that power in the Fair Housing Act.

As set forth in part B., supra, Congress had a rational
basis to conclude that there is a national market for the sale
and rental of residential real estate. And, under the principles
explained in part A, supra, Congress's authority to regulate and
to protect that market is plenary, and extends to | ocal, non-

commercial activities. Lopez, 514 U. S. at 556; Jones & Laughlin

Steel Corp., 301 U.S at 36-37 (1937). As this Court held in

Bird, "there can be no question that Congress is able to regul ate

noncommercial, intrastate activity that substantially affects
interstate coomerce."” 124 F.3d at 676 & n.9, citing, inter alia,
Russell. Thus, Bird upheld the crimnal provision of the Freedom

of Access to dinic Entrances Act, 18 U S.C. 248(a)(1), which
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crimnalizes certain activities that obstruct access to
reproductive health facilities. The holding in Bird was based
upon Congress's finding of a national market for abortion-rel ated
services, and its finding that the obstruction of access to
facilities in one state "substantially affects the ability of
clinics in other states to provide abortion-rel ated services."

124 F.3d at 677; see id. at 678-682; see also United States v.

Kirk, 105 F. 3d at 998, (affirmng, by an equally divided en banc
court, a judgnent upholding the constitutionality of 18 U S. C
922(0), which crimnalizes the possession of a machi ne gun
acquired after 1986); ibid. (H gginbotham (finding the requisite
effect on interstate comerce in that the possession of machi ne
guns facilitates the trade in illegal drugs, based upon "judici al
experience and facts about nmachi ne guns and interstate crim nal
activity common to public discourse").

The interstate effect of a | ocal zoning action is
illustrated by the facts of this case. The sale of the house for
whi ch Groome sought a reasonabl e acconmpbdati on was an interstate
transaction, with a |local buyer and an out-of-state seller. Cf.

United States v. Bailey, 115 F. 3d at 1228 (child support

obligation "is a thing of comrerce that has acquired an
interstate character * * * as |long as the obligor and obligee
reside in different states"). Because the sales contract was
contingent on the Parish's approval of G oone's application for a
reasonabl e accommodation, closing on this interstate sal e was

del ayed (and, but for the district court's action, would have
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been foreclosed entirely) by the Parish's refusal to act on the
application. 1In addition, Goone is a comercial enterprise,
which recruited its Operations Director from Col orado (PItff. Br.
3-4).

Nor is there any basis for the Parish's contention (Def. Br.
45-54) that the application of the Fair Housing Act to its | ocal
zoning practices is forecl osed because | and use policies
traditionally have been matters of |ocal concern. As the Court's
decisions in MlLain and Goldfarb illustrate, other traditionally
| ocal matters affecting real property are not exenpt from federal
regulation if they substantially affect interstate comerce.

Simlarly, in Hodel v. Virginia Surface Mning & Reclamation

Ass'n, 452 U. S. 264 (1981), the Court upheld the Surface M ning
Control and Reclamation Act of 1977, 30 U S. C. 1201 et seq.,

whi ch established detailed requirenments respecting the use and
reclamation of land for mning, as a valid exercise of Congress's
authority under the Commerce Cl ause. And in Canps

Newf ound/ Onat onna Inc. v. Town of Harrison, 520 U.S. 564 (1997),

the Court invalidated, pursuant to the Dormant Commerce Cl ause, a
state real estate tax exenption for non-profit institutions that
was unavail able to institutions operated primarily for non-
residents of the State. Cf. Lopez, 514 U S. at 566 ("W do not
doubt that Congress has authority to regul ate nunmerous commerci al
activities that substantially affect interstate comrerce and al so

affect the educational process").
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Finally, the application of the Fair Housing Act to the
Parish's zoning actions does not violate the principles of

federali smenbodied in the Tenth Anendnent. In Reno v. Condon,

120 S. . 666, the Suprenme Court upheld the Driver's Privacy

Protection Act (DPPA), 18 U.S. C. 2721-2725, which restricts the
States' ability to disclose personal information obtained from
driver's license and autonobile registration records. The Court

first concluded that the information was athing in interstate
commerce,'" and that its regulation therefore was within
Congress's Commerce Power. 1d. at 671, quoting Lopez, 514 U.S.
at 558-559. It then rejected a contention that the statute

i npi nged upon the States' sovereign rights, because it

"'‘regul ated state activities,' rather than 'seek[ing] to control

or influence the manner in which States regulate private

parties.'" 120 S. C. at 672, quoting South Carolina v. Baker,

485 U.S. 505, 514-515 (1988). Like the DPPA, the Fair Housing
Act applies equally to public and private actors. 120 S. C. at
669. It is a statute of general applicability that regul ates

| ocal governnents, as well as private entities, to the extent
that their actions nake housing unavail able to persons with
disabilities. It does not require |local governnents “"to regul ate

their owm citizens," "to enact any laws or regulations,” or "to
assist in the enforcenent of federal statutes regulating private
individuals.” 120 S. C. at 672. The Fair Housing Act is

therefore consistent with the Tenth Anendnent.
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1. THE FAIR HOUSI NG ACT IS A VALI D EXERCI SE OF
CONGRESS' S AUTHORI TY UNDER SECTION 5 OF THE
FOURTEENTH AMENDMVENT

A. Congress Has The Authority To Enact
Leqgi sl ation To Renedy And Prevent Viol ations
O The Fourteenth Amendnent

As the Suprene Court recently enphasized, Section 5 of the
Fourteenth Amendnent is "an affirmative grant of power to
Congress. "It is for Congress in the first instance to
determ n[ e] whether and what |egislation is needed to secure the
guar antees of the Fourteenth Amendnent, and its conclusions are

entitled to much def erence. Kinmel v. Florida Bd. of Regents,

120 S. . 631, 644 (2000), quoting Cty of Boerne v. Flores, 521

U. S 507, 517, 536 (1997), (internal citations and quotation
marks omitted). Section 5 does not give Congress the power to
redefine the substantive prohibitions of the Fourteenth
Amendnent; "[t]he ultimate interpretation and determ nation of

t he Fourteenth Amendnent's substantive neaning remains the

provi nce of the Judicial Branch." Kinel, 120 S. C. at 644,
citing Gty of Boerne, 521 U S. at 536. But "Congress' 8§ 5 power

Is not confined to the enactnent of |egislation that nerely
parrots the precise wording of the Fourteenth Anendnent. Rather,
Congress' power 'to enforce' the Anendnent includes the authority
both to renedy and to deter violation of rights guaranteed

t hereunder by prohibiting a sonewhat broader swath of conduct,

i ncluding that which is not itself forbidden by the Anendnent's

1 Section 5 provides that "The Congress shall have power to
enforce, by appropriate legislation, the provisions of this
article.”
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text." Kinel, 120 S. . at 644, citing Gty of Boerne, 521 U S

at 518. "Legislation which deters or renedi es constitutional
violations can fall within the sweep of Congress' enforcenent
power even if in the process it prohibits conduct which is not
itself unconstitutional and intrudes into 'legislative spheres of

aut onony previously reserved to the States.'”™ Cty of Boerne,

521 U. S. at 510, quoting Fitzpatrick v. Bitzer, 427 U S. 445, 455

(1976).

In Kinel, the Suprene Court applied these principles in
hol ding that the Age Discrimnation in Enploynent Act (ADEA), 29
U S. C 623, was not appropriate legislation to enforce the
substantive protections of the Fourteenth Anendnent. 120 S. C
at 645. First, the court concluded that the requirenents inposed
upon states and | ocal governnments by the ADEA were
"di sproportionate to any unconstitutional conduct that
conceivably could be targeted by the Act.” 1bid. The Court
noted that age is not a suspect classification, and that it had,
on three occasions, upheld age classifications against Equal

Protection challenges. 1bid., citing Gegory v. Ashcroft, 501

U S 452 (1991); Vance v. Bradley, 440 U. S. 93 (1979);

Massachusetts Bd. of Retirenment v. Miurgia, 427 U S. 307 (1976)

(per curianm). Under rational basis review, the Court expl ained,
States are not required "to match age distinctions and the
legitimate interests they serve with razorlike precision,” and
"may rely on age as a proxy for other qualities, abilities, or

characteristics that are relevant to the State's legitimte
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interests.” 120 S. C. at 646; see id. at 648. The ADEA, on the
ot her hand, permts enployers to discrimnate on the basis of age
only when age is "a bona fide occupational qualification,
reasonably necessary to the nornmal operation of the particular

business.” 29 U S. C. 623(f)(1). This BFOQ defense, the Court

hel d, was significantly different fromthe rational basis

test. Kinel, 120 S. O at 647, quoting Western Air Lines v.

Criswell, 472 U.S. 400, 421 (1985).

The Court nmade it clear, however, that its inquiry did not
end with the conclusion "[t]hat the ADEA prohibits very little
conduct likely to be held unconstitutional.” 120 S. C. at 648.
"Difficult and intractable problens often require powerful
renedi es, and we have never held that 8 5 precludes Congress from
enacting reasonably prophylactic legislation. Qur task is to
determ ne whether the ADEA is in fact just such an appropriate
remedy or, instead, nerely an attenpt to substantively redefine
the States' |l egal obligations with respect to age
discrimnation.” 1bid. To answer that question, the Court
turned to the legislative history of the extension of the ADEA to
the States. It found the extension to be "an unwarranted
response to a perhaps inconsequential problent because "Congress
never identified any pattern of age discrimnation by the States,
much | ess di scrimnation whatsoever that rose to the | evel of

constitutional violation." 1d. at 648-649.
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B. Congr ess Had Abundant Evidence O | nvidi ous
Di scrim nati on Agai nst People Wth
Disabilities By State And Local Governnents

In contrast to the legislative record of the ADEA, Congress
had abundant evi dence of unconstitutional discrimnation against
people with disabilities by public actors when it enacted the
Fai r Housi ng Amendnents Act of 1988.

The House Report on the Fair Housing Amendnents Act found
that persons with disabilities had been deni ed housi ng "because
of m sperceptions, ignorance, and outright prejudice."” House

Report at 18. Citing Cty of deburne v. deburne Living Center,

473 U. S. 432 (1985), the Report found that nunicipal officials
had used zoning restrictions to nmake comuni ty-based housi ng
unavail able to people with nental retardation. House Report at
18, 24. (In deburne, the Supreme Court had unani nously decl ared
unconstitutional, as invidious discrimnation, an irrational
decision by a city to deny a special use pernmt that woul d have
al l owed the operation of a group honme for people with nental
retardation.) Both the Senate and the House Subcomm ttees
considering the Fair Housing Anendnents Act heard testinony in
1986 and 1987 about the use of |ocal zoning and other |and use
provisions to restrict the devel opnment of group homes. The
Director of the Pennsylvania Hunman Ri ghts Conmi ssion testified in
1987 that efforts to provide group hones were "routinely
frustrated by municipalities which either have discrimnatory
zoni ng ordi nances agai nst such housing, or which discrimnatorily

interpret or apply non-discrimnatory ordi nances, or which use
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ot her rmunicipal authority to deny use of the facility to the
ment al | y handi capped. "

The Fair Housing Amendnents Act of 1988 was but one of a
series of federal statutes enacted to address the probl ens of
di scrimnation faced by persons with disabilities, beginning with
Title V of the Rehabilitation Act of 1973, Pub. L. No. 93-112, 87
Stat. 355 (1973) (codified at 29 U.S.C. 791-794), and cul m nating
in the enactnment of the Anericans with Disabilities Act (ADA) in
1990.%¥ when Congress enacted the ADA, just two years after the
Fai r Housi ng Arendnents Act, it not only prohibited
discrimnation on the basis of disability in a wi de range of

activities, it also explicitly recogni zed segregati on of persons

12 Fair Housi ng Amendments Act of 1987: Hearings on S. 558
Bef ore the Subcomm on the Constitution of the Senate Conm on
the Judiciary, 100th Cong., 1st Sess. 239 (1987) (statenent of
Honer C. Floyd); see also id. at 97 (testinony of Marca Bristo);
Fai r Housi ng Anendnents Act of 1987: Hearings on H R 1158
Bef ore the Subcomm on G vil and Constitutional Rights of the
House Comm on the Judiciary, 100th Cong., 1st Sess. 582-583
(1987) (testinony of Edwards Roberts); Fair Housing Arendnents
Act: Hearings on HR 4119 Before the Subcomm on Cvil and
Constitutional R ghts of the House Comm on the Judiciary, 99th
Cong., 2d Sess. 102-103 (1986) (testinony of Bonnie M| stein).

¥ ther statutes enacted during this period included the
Education for Al Handi capped Children Act, Pub. L. No. 94-142,
89 Stat. 773 (1975) (codified as anended at 20 U. S.C. 1400 et
seq.) and the Devel opnental Disabilities Assistance and Bill of
Ri ghts Act, Pub. L. No. 94-103, 89 Stat. 486 (1975) (codified as
anmended at 42 U . S.C. 6001) in 1975, the Voting Accessibility for
the El derly and Handi capped Act, Pub. L. No. 98-435, 98 Stat.
1678 (1984) (codified as anended at 42 U . S.C. 1973ee), the Air
Carriers Access Act of 1986, Pub. L. No. 99-435, 100 Stat. 1080
(1986) (codified as anended at 49 U. S.C. 41705), the Handi capped
Children’s Protection Act, Pub. L. No. 99-372, 100 Stat. 796
(1986) (codified as anended at 20 U. S.C. 1415(e)(4)(B)) in 1986,
and the Protection and Advocacy for Mentally Ill 1Individuals Act,
Pub. L. No. 99-319, 100 Stat. 478 (1986) (codified as anended at
42 U.S. C. 10801).
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wth disabilities as a formof discrimnation. See O nstead v.
L.C, 119 S. C. 2176, 2181 n.1 (1999). 1In the ADA, Congress
made the followi ng express findings regarding disability-based
di scrim nati on and segregati on:

(2) historically, society has tended to isolate
and segregate individuals with disabilities, and
despite sone inprovenments, such forns of

di scrim nation against individuals with
disabilities continue to be a serious and
pervasi ve soci al problem

(3) discrimnation against individuals with
disabilities persists in such critical areas as
enpl oynment, housi ng, public acconmodati ons,
education, transportation, conmunication,
recreation, institutionalization, health services,
voting, and access to public services;

*x * * * *

(5) individuals with disabilities continually
encounter various fornms of discrimnation

i ncluding outright intentional exclusion, the

di scrimnatory effects of architectural
transportation, and comruni cation barriers,
overprotective rules and policies, failure to make
nodi fications to existing facilities and
practices, exclusionary qualification standards
and criteria, segregation, and relegation to

| esser services, progranms, activities, benefits,
j obs, or other opportunities;

(6) census data, national polls, and other studies
have docunented that people with disabilities, as
a group, occupy an inferior status in our society,
and are severely disadvant aged soci al lvy,
vocationally, econom cally, and educationally;

(7) individuals with disabilities are a discrete
and insular mnority who have been faced with
restrictions and limtations, subjected to a

hi story of purposeful unequal treatnment, and

rel egated to a position of political powerlessness
in our society, based on characteristics that are
beyond the control of such individuals and
resulting fromstereotypi c assunptions not truly

i ndicative of the individual ability of such
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individuals to participate in, and contribute to,
society[.]

*x * * % %

(9) the continuing existence of unfair and

unnecessary discrimnation and prejudi ce denies

people with disabilities the opportunity to

conpete on an equal basis * * *,
42 U.S.C. 12101(a). These findings were well-grounded in the
| egi sl ative record, including docunentation that was before
Congress when it enacted the Fair Housing Arendnents Act in 1988.

Congress had received reports and heard testinmony concerning

the need for group hones to enable nentally disabled persons to
| eave institutions and reside in the community, and about the use
of local land use practices to exclude group hones from
residential areas as far back as the late 1970's, when it first
consi dered anending the Fair Housing Act to cover disability
di scrimnation. A 1977 report to Congress fromthe Ceneral
Accounting O fice noted that, because of a lack of community
facilities, nmentally disabled individuals who were capabl e of
living in the comunity either remained in institutions or were
rel eased without adequate community placenents, and that
"[1] nadequate housing is a critical obstacle to returning the
mental |y disabled to the community".% |n 1978, the Subconmittee
consi dering anmendnents to the Fair Housing Act heard testinony

fromDr. Robert L. Oin, Massachusetts Conmm ssioner of Mental

Heal th, regarding the use of restrictive zoning |aws by | ocal

14 Returning the Mentally Disabled to the Conmunity:

Governnent Needs To Do More, Conptroller General of the United
States 154 (Jan. 7, 1977); see id. at 9-25, 172.
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governments to prevent the establishnent of group hones for
mental |y di sabled persons. Dr. Okin reported that one of the
“maj or obstacles" to the establishnent of community residences
for persons with nental disabilities was comunity resistance:®

Local opposition typically crystallizes in
the formof prohibitive zoning |aws preventing or
restricting the establishnent of group homes for
the nentally disabled. * * * The handi capped are
told, in effect, at a time at which they are
struggling to gain or regain their own self-
esteem that they are not worthy of living in a
particular community, that they are second-cl ass

citizens, and that they mght as well live in the
institution where they won't be exposed to such
ani nosity.

This testinony was echoed by other witnesses both in 1978, and
in the next Congress in 1979.%

In 1980, Congress enacted the Civil Ri ghts of
I nstitutionalized Persons Act, Pub. L. No. 96-247, 94 Stat. 349
(codified at 42 U S.C. 1997) (CRIPA), which authorized the
Attorney Ceneral to bring a civil action based upon reasonabl e
cause to believe that a State or a | ocal governnent was

"subj ecting persons residing in or confined to an institution * *

3 Fair Housing Act: Hearings on HR 3504 and HR 7787,
Bef ore the Subcomm on G vil and Constitutional Rights of the
House Comm on the Judiciary, 95th Cong., 2d Sess. 245-246 (1978
Hear i ngs).

18/ See 1978 Hearings at 342-347 (Testinony of Rep. Christopher
Dodd); id. at 266-267 (Testinony of Brian Linn).

1/ See Fair Housing Anendments Act of 1979: Hearings on H R
2570 Before the Subcomm On G vil and Constitutional Rights of
the House Comm on the Judiciary, 96th Cong., 1st Sess. 515-523
(1979 Hearings) (Testinmony of WIllia Knighton); id. at 640-641
(Letter fromPatricia Roberts Harris, Secretary of Housing and
Ur ban Devel opnent).
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* to egregious or flagrant conditions which deprive such persons
of any rights, privileges, or imunities secured or protected by
the Constitution or laws of the United States[.]" 42 U S.C.
1997a(a).*® The Senate Report on CRI PA described the conditions
i n Alabama' s nental hospitals, and stated that "[t]he conditions
docunented in the Watt decision and subsequent suits dispel any
doubt as to the existence, severity, or scope of institutional
abuse. * * * Retarded persons were tied to their beds at night in
t he absence of sufficient staff to care for them * * * One
patient was regularly confined in a straightjacket for 9 years,
as a result of which she |ost the use of both arns. * * * The
| ess than 50 cents per patient per day spent on food resulted in
a diet 'comng closer to punishnment by starvation than
nutrition.'" The court ultimately characterized conditions at the
State hospital for the nentally retarded as 'conducive only to
the deterioration and debilitation of the residents * * * and
substandard to the point of endangering [their] health and
lives.'"¥ The subconmittees considering the CRIPA | egislation
heard testinony, in 1977 and 1979, about the appalling conditions
in other States' institutions for persons with nental

disabilities. One witness, a physician, described conditions at

¥ people with disabilities commtted to the care of the States

have a constitutional right to safe conditions, to freedom from
unnecessary bodily restraint, and to such "mninally adequate or
reasonabl e training to ensure safety and freedom from undue
restraint.” Youngberg v. Roneo, 457 U S. 307, 319 (1982).

%S, Rep. No. 416, 96th Cong., 2d Sess. 10-11, quoting Watt
v. Aderholt, 503 F.2d 1305, 1309 n.4, 1310-1311 (5th Cr. 1974).
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a state hospital for the nentally ill in Pennsylvania where he
had worked in 1974: "it becane quite clear * * * that the
personnel regarded patients as animals, and that group kicking
and beatings were part of the program"2” Another described his
col | eagues' recent visit to an institution for the nentally
di sabl ed "where a nunber of the residents were literally kept in
cages. A nunber of those residents who had been able to wal k and
who were continent when they were commtted had | ost the ability
to wal k, had becone incontinent, and had regressed because of

t hese shocki ngly i nhumane conditions of confinenent."%

2 Gvil Rights of Institutionalized Persons: Hearings on S.
1393 Before the Subcomm on the Constitution of the Senate Comm
on the Judiciary, 95th Cong., 1st Sess. 127 (1977) (statenent of
M chael D. MGQuire, MD.); i1d. at 191-192 (testinony of Dr.
Philip Roos) (characterizing institutions for persons wth nental
retardation throughout the nation as "dehunmani zi ng," "unsanitary
and hazardous conditions,"” "replete with conditions which foster
regression and deterioration,” "characterized by sel f-contai nment
and isolation, confinenment, separation fromthe mai nstream of
society"); 1id. at 71-75 (testinony of Dr. M chael WIkins)
(describing conditions at WI I owbrook State School in New York);
see also, e.g., Gvil Rghts for Institutionalized Persons:
Hearings on H R 2439 and HR 5791 Before the Subcomm on
Courts, Gvil Liberties, and the Admnistration of Justice of the
House Comm on the Judiciary, 95th Cong., 1st Sess. 10-11 (1977)

(testinmony of Drew S. Days I111) (describing "dangerous and
debilitating” conditions in Al abama State institutions for
mentally ill and nmentally retarded and "equal |l y atrocious"”

conditions in New York institution); id. at 239 (testinony of
Stanley C. Van Ness) (describing findings of "pattern and
practice of physical assaults and nental abuse of patients, and
of unheal thy, unsanitary and anti-therapeutic |living conditions"
in New Jersey state institutions); id. at 42-43 (testinony of
Charles R Halpern); id. at 125-128 (testinony of Paul R
Friedman); id. at 163 (testinony of Abram Chayes); id. at 179-181
(testinony of Rep. Edward |. Koch).

2V Civil Rights of Institutionalized Persons: Hearings on H R
10 Before the Subcomm on Courts, CGvil Liberties, and the
Adm nistration of Justice of the House Comm on the Judiciary,
(continued. . .)
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In 1983, The United States Comm ssion on Civil Rights
publ i shed a report detailing the history and current extent of

di scrim nation agai nst persons with disabilities: Accomvpdating

the Spectrumof Individual Abilities (Sept. 1983) (Spectrun).2?

This Report concluded that "prejudice and discrimnation are
maj or causes of the di sadvantages confronting handi capped
people.” 1d. at 17. "Instances of ridicule, torture,

i nprisonnment, and execution of handi capped peopl e throughout

hi story are not unconmon, while societal practices of isolation
and segregation have been the rule.” 1d. at 18 n.5. Spectrum
expl ained that, through the early 19th Century, it was the
famly s responsibility to care for nenbers who had disabilities.
Id. at 18. State facilities at first advocated protection of

di sabl ed persons fromsociety, in large, rural institutions. But
in the early 1900's, these institutions served the popul ar
sentinent that it was society that needed protection from

handi capped people. The eugenics novenent, at its height in the
1920's, was based on the notion that nmental and physi cal

disabilities were the underlying source of society s problens.

2. .. continued)

96th Cong., 1st Sess. 34 (1979) (testinony of Paul Friedman).

2/ Congress al so undertook its own extensive study and fact
finding, holding 14 congressional hearings in Washi ngton and 63
field hearings by a special congressional task force, in the
three years leading up to the enactnment of the Anericans with
Disabilities Act in 1990. See S. Rep. No. 116, 101st Cong., 1st
Sess. 4-5, 8 (1989); H R Rep. No. 485, Pt. 2, 101st Cong., 2d
Sess. 24-28, 31 (1990); id., Pt. 3, at 24-25; id., Pt. 4, at
28-29; see also T. Cook, The Anericans with Disabilities Act:
The Move to Integration, 64 Tenp. L. Rev. 393, 393 & nn.1-3
(1991) (listing the hearings).
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ld. at 19; see also id. at 33-34 ("a desire to segregate
handi capped people fromthe rest of society pronpted the
devel opnment of residential institutions"). Handi capped people
were often referred to as "mere animals,” "sub-human creatures,”
and "waste products" responsible for poverty and crine. [d. at
20. Even after the eugenics novenent was discredited, States
continued to use large institutions to provide m ninal custodial
care, often in horrible conditions, for those with nental and
physi cal handicaps. 1d. at 20-21. Spectrum quoted froma 1969
report fromthe President's Committee on Mental Retardation:?

[ W het her young or ol d; whether borderline or

profoundly retarded; whether physically

handi capped or physically sound; whether deaf of

blind; * * * whether well-behaved or ill-

behaved[,] [wW e took themall, by the thousands,

5,000 to 6,000 in sone institutions. W had all

the answers in one place, using the sane

facilities, the same personnel, the sane

attitudes, and largely the same treatnent.

Al t hough steps had been taken nore recently to inprove
conditions for people with disabilities, their long isolation
from Aneri can society had created both barriers to their ful
participation and the perpetuation of prejudice and stereotypes
about their abilities. Spectrumat 21-22. Spectrum found that
people with disabilities were still systematically placed in
"substandard residential facilities, where incidents of abuse by

staff and ot her residents, dangerous physical conditions, gross

Z Wl f Wl fensberger, "The Origin of our Institutional
Model s," in Changing Patterns in Residential Services for the
Mentally Retarded, ed. Robert B. Kugel and Wl f Wl f ensberger,
143 (Washington, D.C.; President's Commttee on Mental
Ret ardati on, 1969).
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understaffing, overuse of nedication to control residents,

medi cal experinmentation, inadequate and unsanitary food, sexual
abuses, use of solitary confinenment and physical restraints, and
ot her serious deficiencies and questionabl e practices have been
reported.” 1d. at 33. Even the "better institutions" segregated
their residents fromthe mai nstream of society. 1bid. Indeed,
segregation renmai ned one of the purposes of institutionalization.
Id. at 33-34.2Y The novenent toward deinstitutionalization was
not "problemfree,” since persons with disabilities were

soneti mes discharged frominstitutions without adequate

comuni ty-based facilities, including housing, to serve their
nost basic needs. [|d. at 35.

In 1984, Congress authorized the National Council on the
Handi capped, an independent federal agency, to review all federal
| aws and prograns affecting individuals with disabilities, and
directed it to submt a report to the President and Congress with
| egi sl ative recomrendations for inproving protections. See
Rehabilitati on Anendnents of 1984, Pub. L. No. 98-221, tit. | §
141(a), 98 Stat. 26 (1984). In February 1986, the Council issued

its report: Toward |Independence: An Assessnent of Federal Laws

and Prograns Affecting Persons with Disabilities —Wth

24/ Spectrum al so found that discrimnation continued to exi st

in education (id. at 27-29), enploynent (id. at 29-32), and

medi cal treatnment (id. at 35-36); that persons with disabilities
were still subjected to forced sterilization, both pursuant to
state law and without specific statutory authorization (id. at
36-37); and that architectural barriers made nmany buil di ngs and
nodes of transportation inaccessible to persons with disabilities
(id. at 38-40).
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Leqgi sl ati ve Recommendati ons (1986) (Toward | ndependence). This

Report found that "[s]ecuring appropriate housing is a major
prerequisite to social integration and living independently for
persons with disabilities. The lack of appropriate housing
opportunities for individuals with disabilities frequently
results in the unnecessary and expensive institutionalization of

such persons.” Toward |Independence at 37. It reconmended

federal legislation to prohibit housing discrimnation agai nst
persons with disabilities, including a prohibition on the use of
zoni ng ordi nances to "prevent the establishnent or operation of
community residential alternatives for people with disabilities."
Id. at 38.

The evi dence of invidious discrimnation against people with
disabilities conmpiled by Congress has been confirned by the
courts. In COeburne, a majority of the Court recognized that,

"t hrough i gnorance and prejudice [persons with disabilities] have
been subjected to a history of unfair and often grotesque
mstreatnment." 473 U. S. at 454 (Stevens, J., concurring)
(internal citation and quotation marks omtted); see id. at 461

(Marshall, J., concurring in the judgnment in part). The Court

acknow edged that "irrational prejudice,” id. at 450, "irrational
fears, " id. at 455 (Stevens, J.), and "inperm ssible assunptions
or outnoded and perhaps invidious stereotypes,” id. at 465
(Marshall, J.), existed about people with disabilities in

society-at-large and sonetines i nappropriately infected

gover nnent deci si on-maki ng. See al so Al exander v. Choate, 469
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U S 287, 295 n.12 (1985) ("well-catal oged instances of invidious

di scrim nati on agai nst the handi capped do exist"); J.W v. Gty

of Tacoma, 720 F.2d 1126, 1129 (9th Cr. 1983) (hol ding
unconstitutional the denial of a use permt for a group hone
where denial was notivated, in part, by "prejudices concerning
per sons who have been institutionalized").

More recently, the Court has recogni zed that the unnecessary
segregation and institutionalization of individuals with
disabilities constitutes discrimnation. Jdnstead, 119 S. C. at
2185-2188; cf. id. at 2192-2194 (Kennedy, J., concurring). As
the Court wote, "confinenment in an institution severely
di m ni shes the everyday life activities of individuals, including
famly relations, social contacts, work options, econonic
i ndependence, educational advancenent, and cultural enrichnent."”
Id. at 2182 (1999).

C. The Fair Housing Act Is Appropriate
Legi slation To Renedy And Prevent

Di scrim nati on Against Persons Wth
Disabilities

I n Cool baugh v. State of Louisiana, 136 F.3d 430 (5th Gr.),

cert. denied, 119 S. C. 58 (1998), relying upon Congress's
statutory findings of disability-based discrimnation, this Court
concl uded that application of the ADA to States and |localities is
aut hori zed by Section 5 of the Fourteenth Amendnent.2 Agai nst

the | egislative background recited above, the Fair Housing Act is

! The constitutionality of the abrogation of Eleventh
Amendment imrunity in Titles | and Il of the ADA is pending
before the Suprene Court. Alsbrook v. Gty of Maunelle, No. 99-
423, and Dickson v. Florida Dep't of Corrections, No. 98-829.
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al so appropriate Section 5 legislation. The Act enforces the
est abl i shed Fourteenth Amendnent protection against governnental
actions based on irrational stereotypes and prejudi ce agai nst
persons with disabilities, and it facilitates the novenent of
people with disabilities from segregated, often substandard,
institutions to conmunity-based living facilities. The
reasonabl e accommobdati on requi rement both prevents constitutional
vi ol ati ons and renedi es past viol ations.

I n anending the Fair Housing Act to prohibit disability-
based di scrimnation, Congress was acting within the
constitutional framework |aid out by the Suprenme Court in
Cl eburne. Athough a majority of the Court declined to deem
classifications on the basis of nental retardation as "quasi -
suspect,"” it did so in part because such hei ghtened scrutiny
woul d unduly limt legislative solutions to problens faced by
those with disabilities. The Court reasoned that "[h]Jow this
| arge and diversified group is to be treated under the lawis a
difficult and often a technical matter, very nuch a task for
| egi sl ators guided by qualified professionals.”™ 473 U S. at 442-
443. In that regard, the Court specifically discussed a nunber
of federal statutes and rules that protect individuals with
di sabilities, including Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. 794, and expressed concern that requiring a
| egislature to justify its efforts under hei ghtened scrutiny

mght "lead it to refrain fromacting at all."” [|d. at 444,
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Moreover, as the Court enphasized in both Kinel, 120 S. O
at 644, and Cty of Boerne, 521 U S. at 518, 521, Congress's

power under Section 5 of the Fourteenth Amendnent is not limted
to prohibiting that which is already prohibited by the
Constitution. Thus, when it amended the Fair Housing Act,
Congress was not limted to prohibiting invidious discrimnation
agai nst persons with disabilities, such as the zoning action
condemmed in O eburne. To renedy and prevent constitutional
violations, it was also authorized to require | ocal governnents
to make reasonabl e accommpdations in their practices -- such as
zoning restrictions -- when necessary to provide equal housing
opportunities to persons with disabilities.

The reasonabl e acconmodati on requirenent of the Fair Housing
Act pronotes the integration goals of both the ADA and the Fair
Housing Act. See Onstead, 119 S. C. at 2181 n.1. As the
Supreme Court cautioned in O nstead, a person with a disability
shoul d be rel eased froman institution only when an appropriate
communi ty- based placenent is available. Jdnstead, 119 S. C. at
2188-2189 (G nsburg, J.); id. at 2190 (Kennedy, J.). This Court
and ot hers have recogni zed that many individuals wth
disabilities are able to live in the community only in congregate
living facilities or group hones, and that the availability of
such facilities requires sone acconmodation in the application of

| ocal zoning ordi nances. See Elderhaven, Inc. v. Gty of

Lubbock, Texas, 98 F.3d 175, 179 (5th Cr. 1996); Smth & Lee

Assocs., Inc.. v. Gty of Taylor, 102 F.3d 781, 795-796 (6th G
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1996). By its terns, the reasonable accommobdati on requirenent of
the Fair Housing Act requires only "reasonabl e" accommodati ons
"necessary" to provide equal housing opportunities. 42 U S. C
3604(f)(3)(B). The district court here, for exanple, required
only that the Parish permt five unrelated persons to live
together in a group honme in a district zoned to permt four

unrel ated residents. See also Elderhaven, Inc., supra (affirmng

summary judgnent for City where it denonstrated wllingness to
apply ordinance with flexibility and granted permt for ten, but

not twelve, persons to live in a group hone); Smth & Lee

Assocs., Inc., 102 F.3d at 794-796 (concluding that reasonable

accommodation requirenent required Cty to allow an additional
three residents to live in a group hone where it woul d not
"fundamentally alter the nature of single-famly nei ghborhoods");

Oxford House-Cv. City of St. Louis, 77 F.3d 249 (8th Gr. 1995)

(finding no Fair Housing Act violation because City's limt of
ei ght residents was "rational").

I11. THE FAI R HOUSI NG ACT IS NOT UNCONSTI TUTI ONALLY
VAGUE

The Parish argues (Def. Br. 55-59) that the reasonabl e
accomodati on requirenents of the Fair Housing Act are
unconstitutionally vague. This contention is baseless. A civil
statute like the Fair Housing Act will be invalidated on
vagueness grounds only "where 'the exaction of obedience to a
rule or standard * * * was so vague and indefinite as really to

be no rule or standard at all[.]'" Boutilier v. INS, 387 US.

118, 123 (1967), quoting A.B. Small Co. v. Anerican Sugar




- 40-
Refining Co., 267 U S. 233, 239 (1925). The Parish's reliance on

Grayned v. Gty of Rockford, 408 U.S. 104 (1972), is inapposite,

since that case dealt with a crimnal statute alleged to infringe
upon an individual's First Amendnent rights, raising special
concerns not applicable here. See id. at 1009.

The concept of reasonabl e acconmpdation is a famliar one,
whi ch has been applied and interpreted by the courts in a variety
of contexts, including the Fair Housing Act. See e.q.,

El der haven, supra; City of Tavylor, supra; Brennan v. Stewart, 834

F.2d 1248, 1261 (5th Cr. 1988) (defining reasonable
accommodation in Section 504 case).
CONCLUSI ON

The district court's judgnment should be affirned.
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