THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION
UNITED STATES OF AMERICA,

Plaintiff, |
V. Civil Action No. 70 CV 4706
‘T_HE STATE OF MISSISSIPPI e al.,

Defendants,

and

McCOMB MUNICIPAL SEPARATE SCHOOL
_ DISTRICT et al.,

Defendants-Intervenors.
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UNITED STATES’ RESPONSE IN OPPOSITION TO
MCCOMB MUNICIPAL SEPARATE SCHOOL DISTRICT’S MOTION
FOR DECLARATION OF UNITARY STATUS AND FOR DISMISSAL

Pursuant to the scheduling order entelfed by the Court on April 20, 2006, the United |
States files this response in of)position to the motion filed by McComb Municipal Séparate
School Disﬁ‘ict (“the District”) for a declaratioﬁ of unitary status and for dismissal. As set forth
below, the United States objects to a declaration' of unitary status in two aréas: (1) student
assignment, and (2) extracurricular activities.

INTRODUCTION

In January 2001, the United States initiated a review of the school system operated by the |
McComb Municipal Separate School District (the “District”). After evaluating information and

data provided by the District and reported by the Mississippi Department of Education,



conducting site visits to the District, and reviewing the record in this case, the United States

advised the District of its belief that the District had fulfilled its afﬁrrr@tive desegregation
, obligatio;is under the Fourteenth Amendment and. fhe parties’ April 5, 1971 Consent Decree

(“Consent Decree”) in the areas of faculty and staff assignment, transportation, and facilities and
‘resource allocation. Accordingly, the United States does not oppose a deélaration of partial

unitéry status'in those areas. |

However, the District has failed to meet its legal obligations with réspect to student

assignment and extracun'ic;,ul_ar activities. In previous submissions to the Court, the United States
~ described how the District unlawfully groups White students together intd homerooms ét Otken
and Kennedy Elementary Schools, thereby creating racially identiﬁable.classroomé at both

schools. See, e.g., United States’ Motion For Further Relief And Request For Permanent
Injunctidn at 99 6-9 (filed August 10, 2004) (hereinafter, “Motion for Further Relief”) (attached
hereto as Exhibit “A”); United States’ Response To The Défendaﬁt’é Motion For Declaration Of
- Unitary Stétus af 2,5-6 (ﬁled May 5, 2004).. To this day the District continues to cluster white
" students and create all-black classrooms at Otken and Kennedy eleméntary schools. The United
States therefore reiterates its pdsition that the District’s student assignment policies violate
federal 1aw and the termé of the Consent Decree, and preclude a finding that the District has
achieved unitary status.

Although the Consent Decree also bars the District from administering any‘

extracurricular activity on a segregated basis, discovery conducted by the United States reveals
that the District has implemented or permitted others to hﬁplement race-based procedures to

govern the selection of students for at least two non-academic honors and accolades: (1) the




McComb High School Homecoming Coﬁrt, and (2) class superlatives (also referred to as “senior
favorites”) published in McComb High School’s yearbook. |

The Supreme Court emphasized in Freeman v. Pitts, 503 U.S. 467 (1992), that to achieve
unitary status a school district has the burden to demonstrate that it has eradicated all remnants of
a de jure school systém. Id. at 494. Assignment of students to classrooms.on the basis of race
and the use of race to award school-sponsored honors and accolades are quintessential vestiges of
a dual school system. The District’s adherence to these practices Violates its obligations under
the Consent Decree and federal law, and compels a fmding that the District is not entitled to
unitary status in the areas of student assignment and extracurricular activities.

PROCEDURAL BACKGROUND

This case originated on July 9, 1970, when the United States filed a complaint against the
State of Mississippi seeking to enjoin the state from operating a racially dual system of public
schools. The District subsequently filed a motion to intervene as a party-.defendant. On April 5,
1971, the Court entered a Consent Order approving a desegregation plan agreed to by the United
States and the District, and enjoining the bistrict “from failing or refusing to take such steps as. -
are necessary to terminate the operation of a racially dual séhool system and fo opefate, now and
hereafter, a non-racial, unitary system of public schools.” April 6,» 1971 Order at 2. The Court
also retained jurisdiction over the case “to insure full compliance with this order and to modify or
amend thé same as may be deemed necessary or desirable for the operation of a unitary school
system.” Id. |

In an order dated February 12, 200 1, the Court placed this case and a nuniber of other

desegregation cases on its inactive docket. On October 30, 2003, the United States moved to



restore this case to the Court’s active docket to addfeés the District’s acknowledged policy of
considering race in_the assignment of students to classroo'ms at Otken and Kennedy Elementary
Schools. The District did not oppose reinstatement of the case to the Court’s active docket, and
the Court granted the United States’ motion on November 17, 2003. |

K The District moved for a declaration of unitary status on.March 29, 2004. On Augﬁst 10,
2004, the United States moved to enforce the provisions of the Consent Decree pertaining .to
student assignment, and further petitioned the Court for a permanent injuriction barring thé
District from assigning students to classrooms by race in such a way as to create all-black
classrooms. See Motion for Further Rélief (attacﬁed hereto as Exhibit “A”). At thé District’s
request, the Court consolidated these two motions and entered an order scheduling discovery and
a hearing for July 13, 2006.

| On April 20, 2006, the Court entered a schedulingorder that granted the parties two
months to complete discovery. At the close of discovery, the United States.'informed the District
in a letter dated June 14, 2006 (attached hereto as Exhibit “B”), that it objected to a declaration of
unitary statlvls.in the areas of student assignment and extracurricular activities. Pursuant to the
scheduling order the parties attempfed to resolve the United States’ objections through a consen;t
decree, but were unable to do so.

The District has informed the United States that it intends to address the United States’
objections in the area of extr'aéurricular'activities by formulating new policies that would
eliminate réce as a factor in the selection Qf students for McC§mb High School’s Homecoming
Court and class superlatives. See June 29, 2006 -Le;fter from Holmes S. Adams to Jonathan

Fischbach (attached hereto as Exhibit “C”). However, the District has declined the United



States’ invitation to enter into a consent decree to memorialize this understanding.

With respect to student as'signment, the parties have been unable to reach an agreement
that would resolve the United States’ objections to the District’s practice of clustering white
students — and consequently creating all-black classrooms — at its elementary schools.

~ Accordingly, the United States opposes a decla;ation of unitary status in the areas of student
assignment and extracurricular activities.

ARGUMENT

I. Legal Standard

“The duty and responsibility of a school district once segregated by law is to take all steps

necessary to eliminate the vestiges of the unconstitutional de jure system.” Freeman v. Pitts, 503

U.S. 467, 485 (1992). In determining whether a school district has met its desegregation
‘obligations such that the district court should withdraw its supervision and dismiss the case, the
court must consider (1) whether the District has “complied in good faith with the desegregation

decree[s]” for a reasonable period of time, see Bd. of Educ. of Oklahoma City v. Dowell, 498

U.S. 237', 248, 249-50; Freeman, 5Q3'U.S. at 498; (2) “whether the vestiges of past
discrimination ha[ve] ‘been eliminated to the extent précticable,” Dowell, 498 U.S. at 250; and
(3) whether the District has demonstrated a “good-faith commitment to the entirety of a
desegregation plah so that parents, students, and the public have assurance against further injuries
or stigma,” Freeman, 503 U.S. at 498.

| The school distric-zt has the burden of demonstrating that it has cqmplied with éll three

prongs of the test. See United States v. Fordice, 505 U.S. 717, 739 (1992)'(“Brown and its

progeny . . . established that the burden of proof falls on the State, and not the aggrieved



plaintiffs, to establish that it has dismantled its prior de jure segregated system.” (emphasis in

original)); Freeman, 503 U.S. at 494; Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 537

(1979). The first prong requires that the defendant school district demonstrate “good-faith
compliance . . . with the court order over a reasonable périod of time . . . .;’ Ffeeman, 503 U.S. at
498 (citing.DLell, 498 U.S. at 249-50).
The second prong requires that the district demonstrate that it has eliminated the \}estiges
of the prior dual system to the extent practicable. The district must demonstrate that it has
| eradicated the remnants of the dual system in e{lery facet of the school district’s operatipns,
including student assignment; faculty and staff assignment; transportation; facilities and resource

allocation; and extracurricular activities, see Freeman, 503 US. at 492; Green, 391 U.S. at 435,

436-37 (1968), as well as “administration attitudes,” Keyes v. Sch. Dist. No. 1,413 U.S. 189,

196 (1973), and quality of education, Missouri v. Jenkins, 515 U.S. 70, 102 (1995) (citing

Milliken v. Bradley (Milliken II), 433 U.S. 267, 287 (1977)).' These “Green factors” are “among

~ the most important indicia of a segregated system,” Swann v. Charlotte-Mecklenburg Bd. of

Educ., 402 U.S. 1, 18 (1971), and they are often “‘intertwined or synergistic,” so that a

constitutional violation in one area cannot be eliminated without remedies in another.! Freeman,

' A court may declare a district unitary and relinquish control over one or some areas of
a district’s operations while retaining supervision over others. Freeman, 503 U.S. at 490. In
deciding whether to order complete or partial withdrawal of the court’s supervision, the district
court must consider the following: : '

[1] whether there has been full and satisfactory compliance with the decree in
those aspects of the system where supervision is to be withdrawn; [2] whether
retention of judicial control is necessary or practicable to achieve compliance with
the decree in other facets of the school system; and [3] whether the school district
has demonstrated, to the public and to the parents and students of the once -
disfavored race, its good-faith commitment to the whole of the courts™ decree and
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503 U.S. at 497.

. The third prong requires that the court look to a school district’s past and current |
compliance, as well as its likely future actions. Not only is compliance with prior court orders
requireci of the district, the court must also iﬁquire into whether it is “unlikely that the [school
board will] return to its former ways . ...” Dowell, 498 U.S. at 247. "[M]ere protestations of an

intention to comply with the Constitution in the future will not suffice.” Dowell v. Bd. of Educ., |

8 F.3d 1501, 1513 (10th Cir. 1993) (citing Brown v. Bd. of Educ., 978 F.2d 585, 592 (10th Cir.

- 1992)). Rather, “specific policies, decisions, and courses of action that extend into the future

must be examined to assess the school system’s good faith.” Id. “A school system is better
positioned to demonstrate its good-faith commitment to a constitutional course of action when its

policies form a consistent pattern of lawful conduct directed to eliminating earlier violations.”

" Freeman, 503 U.S. at 491.

1L The District Should Not Be Declared Unitary in the Area of Student Assignment
Because It Unlawfully Assigns Students By Race To Elementary-School Classrooms
In Violation Of The Consent Decree And Federal Law.

The United States artlculated its ob] ections to the District’s student assignment policies in
its Motion for Further Relief and acoorx;panying Memo’randum of Law (attached hereto as |
Exhibit “A”). The District presented its position on the Validity of its student assignment
practiceé in its Response to the United States’ Motion for Further Relief, and accompanying

Memorandum of Law, submitted September 29, 2004 (hereinafter, “Response to Motion. for

to those provisions of the law and the Constitution that were the predicate for
judicial intervention in the first instance.

Missouri v. J enkins, 515 U. S 70, 89 (1995) (quoting Freeman Freeman 503 U.S. at 491) (alterations in
original).




Further Relief”) (attached hereto as Exhibit “D”). On Octobef 12, 2004, the United States ﬁlled a
Reply Memorandum of Law in Support of its Motion for Further Relief (hereinafter, “Reply in |
Support of Motion fof Further Relief”) (attached hereto as Exhibit ‘;E”); Accordirigly, the

parties’ dispute over the legality of the District’s student assignment practices has been fully
briefed and is well positioned for resolution by the Court.

Without fully rebriefing the bases for the United States’ objections to the District’s
student .assignment practices, four poinfs are worth recapitulating in ad'vance.of the July 13, 2006
hearing. First, the District d'oes-not dispute that at Otken and Kennedy elementary schools it
- assigns children to eiementary séhool classrooms on the'basis of race. The District conceded in

its Response to Motion for Further Relief (attached hereto as Exhibit “D”) that “[u]nder the
Districf’-s policy, the District groups or clusters white students in elenientary homerooms. The.
racial makeup of any homeroom, however, is not to vary more than plus or minus 20% from the -
racial makeup of the grade.” Id. at 1-2. |
Second, the District does not allege that too few white students are énroliéd at its
elementary schools to eliminate all-black classrooms at evéry grade level. Indeed, the most
recent emolhneﬁt data submitted by the District to the Departmenf of Justice feﬂecfs that for the
' 2005-200_6 school year, 669 black students (83%) and 132 white students (1 6%). were enrolled at
Otken Elemenfary School (K-2), while 376 black students and (85%) and 63 white sfudents
(14%) were enrolled at Kennedy Elemeﬁtary School -(3-4). | See Exhibit “F”. By Way of example,
if the racial oompositioﬁ of each classroom at these schools approximated the demographics of

~ the school as a whole, classrooms with 20 students would contain an average of 3-4 white



students; and all such classrooms would be integrated.’

Third, it is clear from the factual record that the District’s motivation for clustering white
students in.classrooms at Otken and Kennedy is the fear of “white flight” — namely, that the
parents of Wﬁite children at Otken and Kennedy would remove their children from McComb’s
public schools if their children were not grouped with a significant number of other white |
children. See Reply in Support of Motion for Further Relief at 3-4 (attached hereto as Exhibit
 “E”™); Deposition of Dr. Pat Cooper at 77-79, 93-96, 101, 103-104, 115-120 (March 23, 2004)

(attached hereto as Exhibit “G”). |

| Dr. Pat Cooper, the Superin"cendent of the McComb School Dis’trict, testified at his
depositidn that during the summer preceding the 2000-2001 school yéar “[we] had three or four
sets of parents . . . who had traditionally kind of been our — our eyes and ears ;)ut there . . .. They
were kind of leaders in the public schools and trying to keep whites in. And their fear was that if

-we changed our assignment policies or procedures or practices [to eliminate clustering], we
would begin to lose even more white students, including their own.” Id. at 101. Dr. Cooper
further testified that after initiélly asking the principals of Otken and Kennedy “to devise a

- system whereby we would have 10 éne—race classroomé,” id. af 108, that ‘l‘we got sc\> much

complaint from the white pareﬁts and the threats of notAco.ming back to school, at that point I -

came back to the board and said, ‘I just want to make you aware that we’re going to go back to

? The United States has also informed the District that it would not object to a purely
random method of assigning students to classrooms at Otken and Kennedy Elementary Schools,
-though it is statistically probable that a random assignment system would occasionally result in
. all-black classrooms. However, a random assignment system would likely produce fewer all-
black classrooms than the current regime, and eliminate any stigma associated with assignment to
an all-black classtoom.



our prier method of assigning students. And that might, in fact, bring some future difficulty with |
the Department of Justice.”” Id. at 113.
Because the law is so well-settled that concerns of “white flight” are an inadequate

justification for segregating students through classroom assignment, see Stell v. Savannah-

Chatham County Bd. of Educ., 888 F.2d 82, 85 (11th Cir. 1989) (“fear of ‘white flight’ cannot

justify delaying desegregation”); Uﬁited States v. Desoto Parish Sch. Bd., 574 F.2d 804; 816 (5th
Cir. 1978) (same); Memorandum in Support of Motion‘for Further Relief at 8-9 (attaéhed hereto
as Exhibit “A”) (citing cases), cdunsel for the District has attempted to insinuate a second, post |
hoc; rationale fof the district’s practice of clUstering white students at Otken and Kennédy.
Reasoning that the District’s policy of clustering white students helps to attract those s‘r_ﬁdents to
the public school system, the District argues that it “has in good faith adopted a poﬁcy in its tWo
elementary schools to improve the diversity of its schools . . . . Without such diversity in the
.public school system, there will be no effective way to break down racial stereotypes, promote
racial understanding, or prepare students of either race for a diverse workforce and society.”
| Memorandum in Support of Response to Motion for Further Relief at 8 (citing Grutter v.
Bollinger, 53 9U.S. 306, 329 (2003)) (attached hereto as Exhibit ‘;D”). |
As the United States iaointed out in its Reply in Support of Motion for Further Relief
. (attached hereto as Exhibit “E™), this rationalization of the District’s segregative assignment
practices is belied by the absence of any indication in the re.cord that the District attempts to
exfcnd the benefits of diversity to black students at Otken and Kennedy. E at 3-4. Indeed, it is
difficult to understand how the District accomplishes the goals of “breaking down racial

29 ¢

stereotypes,” “promoting racial understanding,” and “preparing students for a diverse

10



workforce,” by sequestering substantial numbers of black children in all-black classrooms during
formative years of their development, while reinforcing the prejudices of white parents who feel
their kids are “socially isolated” and thrust into “a totally different environment and culture”
When.plaoed in a predominantly black classroom without a critical mass of white classmates.
See Deposition of Dr. Pat Clooper at 103, 106 (March 23, 2604) (attached hereto as Exhibit “G”).
Fourth, the District insists that its policy of clustering white students only to the point

where the racial composition of a class would vary more than 20% from the racial composition
of the grade as a whole, see Resp'onse to Motion for Further Relief at 1-2 (aftached hereto as
Exhibit “D”), is consistent with a statistical test promulgated by the Department of Education’s
Office o‘f Civil Rights (“OCR?) for use in ability-grouping cases. “Superintendent Cooper
testified that when he came to the District, it was grouping white students in making elementary
room assignments. He continued the practice upon his good faith understanding that .the Office
of Civii Rights . . . had appfoved fhe plus or minus 20% variance from the racial make up of eéch |
grade.” See Memorandum in. Support of Response to Motion for Further Relief at 6 (attached
hereto as Exhibit ‘A‘D”).3 |

As a threshold matter, the Distrid continues to ground its race-based student assignment
policies in thé “20% rule,” even though it has been notiﬁed repeatedly by the Department of

Justice that its practice of clustering white students is unlawful. See, e.g., Letter from Sunil M.

3 Significantly, the District does not even adhere to its own plus or minus 20% policy
consistently. See Memorandum in Support of Motion for Further Relief at 5-6 (attached hereto
as Exhibit “A”) (noting that during the 2003-2004 school year the District established classes
where the number of white students exceeded the school-wide average by more than 20 pércent).
Even as recently as the previous school year, the racial composition of at least one class at
Kennedy Elementary School (taught by Rebecca Martin) violated the plus or minus 20% rule.
See Exhibit “M”.
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Mansukhani td C. Ashley Atkinsbn, dated F ebruarir 12, 2001 (attached hereto as Exhibit “H”);
Letter from Andy Liu to Holmes Adams, dated September 13, 2001 (attached hereto as Exhibit

~ “T”); Letter from Sunil M. Mansukhani to Holmes Adams, dated February 25, 2002 (attached
hereto as Exhibit 7 ). Hence, any argument that the District’s continued application of that rule
| is in good faith is without merit.

‘More importantly, the 20% rule, as described in the OCR publication relied upon by Dr.
Cooper (attached hereto as ﬁxhibit “K”); is simply a tool for detérmihing whether a classroom in
which students are grouped by ability is racially identifiable. Racial identifiability, hoWever, is
simpiy one iﬁdicia of unlawful grouping of students by race. Here, resort to the 20% rule to
show unlawful gréuping is unnecessary because the District concedes that it intentionally assigns
white students to the samé cléssr_ooms to avoid white ﬂight. Accordingly, the issue of whether
clalssrooms‘ at Otken and Kennedy are racially identifiable under the 20% rule is beside the point.

In the ﬁnal analysis, the District’s student assignmént policies vioiate the Consent Decree
and federal law because students are intentionally :assigned to classréoms on the basis of race.

That the racial composition of those classes may fall within the 20% rule in no way legitimizes

the illegal act of grouping students on the basis of race to begin with. See Christian v. Board of

Educ. of Strohg Sch. Dist. No. 83 of Union County, 440 F.2d 608, 611 (8th Cir. 1971) (“[T]his

kind of pupil assignment [that clusters white students and leaves all black cla_ssés] constitutes

' discrimination in the public schools in violation of the Constitution.”). Accordingly, the Court
should. deny the District’s motioﬁ for a declaration of unitary status with respect to student
assignment, and enjoin the District from continuing to assign studeﬁts by race to classrooms at

Otken and Kennedy elementary schools.
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II.  The District Should Not Be Declared Unitary in the Area of Extra-Curricular
Activities Because It Has Violated the Consent Decree and Federal Law by Using
Race To Select Students for Participation in Certain Extra-Curricular Activities.

The Consent Decree prohibits the District “frdm maintaining any classroom, non-
- classroom, or extra-curricular activity on a segregated basis, so that no student is effectively
excluded from . .. paﬁicipating in any non-classroom or extracurricular activity on the basis of
race, coior, or national origin.” With respect to at least two extrac;ﬁniéular activities, however,
the District has conspicuously failed to eliminafe considerations of race from the process of
nominating and selecting students for non-academic honérs and accolades.
.a. The McComb High School Homecoming Court

| During discovery the United States requested aﬁd received copies of the 2003, 2004,
2005, and 2006 Camellian — the yearbook published annually by McComb High School. The
picfures of the Homecoming Court featured in each 'yearbbok revéaled that (a) every YCar an
equal number of black and white female students (two of each race) were being selected to
| represenf the senior class as Homecoming Queeﬁ and Senior Maids, and (b) every year one black
female student and one white female student were being selected by race to represent the junior

class, sophomore class, and freshman class, respectively, in the Homecoming Court.

Cherrie Randall, the assistant principal at McComb High School, confirmed at her
deposition that the balloting procedures for selecting McComb High School’s Homecomingv | 1
Queen, senior maids, and méjds from the junior, sophomore, and freshman classes were
manipulated to achieve these results. See Deposition of Cherrie Randall at 14-16 (May 31, 2006)

(attached hereto ‘as Exhibit “L’;). Specifically, Ms. Randall testified that for each high school

class, students in the class were given a ballot to nominate female classmates for the

13



homecoming court. Id. ‘After these ballots were c‘olllected and the counted, the’District created a
second ballot for each class that listed only the names of the two white females and two black
females from that class who received the highest number of nominations from their classmates.
Id. These new ballots were then distributed to the students of the appropriate class, who voted a
second ﬁme from the list of two black fémales and two White females. For the senior class,_tﬁe
student receiving the most votes was named the Homecoming Queen, and the remaining three
students were elected to the Senior Court. For each of the other classes, the black student and
white student receiving the most votes represented their class on the Homecoming Court. Id.
This ballotiﬁg system ensured that an equal number of black femalé students énd white fem_ale
students represented the senior, junior, soph_omore, and freshman classes, respectively, on the
Homecoming Court.

This dual race selection system endorsed and administered by the staff of McComb High

School Violates federal law. See Godby v. Montgomery Couhtv Board of Education, 996 F.

Supp. 1390, 1408 (M.D. Ala. 1998) (“Even in the context of something as relatively minor as a
junior high homecoming election ... .. the pernicious nature of récial distinctions by the
government is not wiped awéy. All such distinctions delay ‘thé time when race will become a
truly irrelevant, or at least ihsigniﬁcant factor;” exacerbate racial identity; and feed racial hostility

and prejudice.”) (quoting Aderand Constructors, Inc. v. Pena, 515 U.S. 200, 229 (1995)). This

selection process also violates the terms of the Consent Decree by denying to students of both
races the opportunity to compete for positions on the Homecoming Court that the District has

- reserved for students of a different race.
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b. The selection of class éunerlatives

The United States’ review of McComb High School’s yearbooks for 2005 and 2006 also
demonstrates that the winners of class superlatives reported in those .yearbooks were selected on
the basis of race, such that an identical number of black and white students were reported as the
senior class’s “senior favorites” in a variety of categories, including “Most Handsome/Beautiful,”
“Most Likely to Succeed,” “Most Intélli_gent?’ and “Best Persbnality.” Again, the United States
was able to cor;oborate the use of race in the iorécess for sélecting‘class superlatives by analyzing
the “senior favorite” ballots disseminated to the graduating class of 2006, produced by the
District at McComb 6/07/2006 1773' to 1873. A tally of these ballots reflects that in order to
attain racial balance within each class superlative category, there were many instances‘ in which

students were designated a “senior favorite” despite receiving fewer votes than a classmate of a

 different race. While the record does not suggest that the District affirmatively mandated the

 selection of senior favorites by race, it manifestly failed to impose any rules or restrictions to

prevent the students who staff the yearbook, and the faculty sponsor who oversees them, from
conferring “senior favorite™ status on the basis of r;ace.
The District ﬁas informed the United States that it intends to formulate nev;/ policies to
eradicate race-based criteria from the process of selecting students for McComb Hi_gh School’s
Homecoming Court and class superlatives. See June 29, 2006 Letter from Holmes S. Adams to
Jonathan Fischbach (attached hereto as Exhibit “C”). The promised new policies, if formulated o
and implemented for a reasobnéble period of time, should address the United Stateé’ concerns in
this area. Nonetheless, the law is cleaf that the District cannot be déclared unitary with respect to

a particular Green factor until it actually terminates practices inconsistent with the consent
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decree, and remains in cofnpliance with the consent decree and federal law for a reasonable
period of time. Dowell, 498 U.S. at 248, 249-50. Accordingly, the United States opposes any
effort by the District to obtain unitary status with respect to extracurricular.activities before it
successfully remedies the aforementioned violétions. However, the United States is willing to
revisit the issue of unitary status once the District formulates and implements policies that truly
“remove race-based considerations from the selection of students fo; all extracurricular activities,

honors and accolades.

CONCLUSION

For the reasons stated above, and in prior briefing on the issue of student aésignment, the
United Stafes objects to-a declaration of unitary status in the areas of student assignment and
extracurricular activities. The United States ﬁiﬁher urges the Court to enjoin the District from
A continuing to a'ssign students by race to classrooms at Otken and Kénnedy elementary schools.
Finally, the United States reserves its right to supplement the‘points raised in these obj ections

should the District raise new arguments in a responsive brief.

Respectfully submitted,

WANJ. KIM ' DUNN O. LAMPTON
Assistant Attorney General  United States Attorney
Qﬂ? b"u/i? .o(ﬁ
EMIAH GLASSMAN . Office of the United States Attorney
‘ PA INE MILLER ~ . - 188 East Capitol St., Suite 500
JONATHAN D. FISCHBACH Jackson, MS 39201
Attorneys for the Plaintiff* (601) 965-4480
U.S. Department of Justice Fax (601) 965-4409
Civil Rights Division :

950 Pennsylvania Ave., NW
Educational Opportunities Section
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Patrick Henry Building, Suite 4300
Washington, D.C. 20530

(202) 514-4092

Fax (202) 514-8337

This the 19th day of May 2006.
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CERTIFICATE OF SERVICE
I hereby certify that on this 30th day of June 2006, I served a copy of Plaintiff’s Notice of

Deposiﬁon of McComb Municipal Separate School District to the following counsel of record,

by sending a copy of the same by overnight courier delivery, postage prepaid, at the address listed -

below:

Holmes Adams, Esq.
Adams & Reese, LLP
111 Capitol Building, Suite 350
111 East Capitol Strest -
Jackson, MS 39225-4297

Charlene Pierce
Special Assistant Attorney General
Office of the Attorney General ~ -
450 High Street
J ackson MS 39201

Jul MM

J onathan D. Fischbach

18



