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IN THE UNI TED STATES COURT OF APPEALS
FOR THE TENTH CI RCU T

No. 99-1528
CHERYL PAW.OASKI
Plaintiff-Appellee
V.
REGENTS OF THE UNI VERSI TY OF COLORADO,
Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLORADO
(Honorable Wley Y. Daniel)

BRI EF FOR THE UNI TED STATES AS | NTERVENOR

JURI SDI CTI ONAL STATEMENT

Plaintiff-appellee filed a conplaint in the United States
District Court for the District of Colorado, alleging, inter
alia, that the Regents of the University of Colorado (hereinafter
"the University") violated the Equal Pay Act of 1963, 29 U.S.C
206(d). This appeal is froma final judgnment entered on October
21, 1999, pursuant to a jury verdict. The University filed a
timely notice of appeal.

For the reasons discussed in this brief, the district court
had jurisdiction over the case pursuant to 29 U . S.C. 216(b).
This Court has jurisdiction over this appeal pursuant to 28

UusS C 1291.
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STATEMENT OF THE | SSUE
Whet her the application of the Equal Pay Act to the States
is a valid exercise of Congress's power to enforce the Fourteenth
Anendnent . ¥
STATEMENT OF THE CASE
This suit is a private action filed by Dr. Cheryl Paw owski,
a former instructor in the Communi cations Departnment of the

Uni versity of Colorado. Dr. Paw owski alleges, inter alia, that

the University violated the Equal Pay Act by paying her |ess than
simlarly situated mal es. After a trial on the nmerits, the jury
returned a verdict in favor of Dr. Pawl owski on her Equal Pay Act

claim? On appeal, the University contends, inter alia, that

Congress | acked authority to abrogate the States’ Eleventh
Amendment imrunity in the Equal Pay Act.
SUMWARY OF ARGUMENT

The El eventh Anendnent does not bar federal courts from
exercising jurisdiction over plaintiff’s Equal Pay Act claim
Congress nay use its power to enforce the Fourteenth Amendnent to
abrogate the States' Eleventh Arendnent immunity fromsuit. The
application of the Equal Pay Act to the States is a valid

exercise of that power. States plainly violate the Equal

¥ Although the University raises other issues on appeal, the
United States’ interventionis |limted to defending the
constitutionality of the Equal Pay Act.

Z Dr. Paw owski also prevailed on her Title VII claim agai nst
the University. The University has not challenged the
constitutionality of Title VII. W note, however, that Title VII
contains a valid abrogation of the States’ El eventh Amendnent
imunity. See Fitzpatrick v. Bitzer, 427 U S. 445 (1976).
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Protection Cl ause of the Fourteenth Amendnment if they
intentionally pay nen and wonen different wages for the sane
wor k. The Equal Pay Act is tailored to ferret out precisely
this formof intentional discrimnation.

The nodest burden-shifting schene established in the Equal
Pay Act does not render it unconstitutional. The Act sinply
presunes that if men and wonen are paid different wages for the
same work, and if the enployer cannot show that any factor other
t han gender explains the disparity, then the enployer's action is
notivated by gender. 1In light of the ease with which enpl oyers
can disguise their discrimnatory notives, this is a reasonable
nmeans of detecting and renedying intentional discrinnation.
The Suprene Court has made cl ear that Congress's power to enforce
t he Fourteenth Amendnent includes the power to enact a statute
t hat reaches constitutional, as well as unconstitutional, conduct
if the statute is an appropriate neans of deterring and renedying
constitutional violations.

Not hing in the Suprenme Court's recent decision in Kinel v.

Florida Board of Regents, 120 S. C. 631 (2000), changes the

rel evant analysis or supports a different result. In Kinel, the
Court invalidated the Age Discrimnation in Enploynment Act of
1967 (ADEA) only after noting that the ADEA inposed far nore
rigorous standards on States than the Equal Protection C ause.
The Court noted the critical differences in the Constitution’s
treatment of classifications based on age, which are

presunptively valid, and the standards for review of



- 4 -
di scrim nation based on race and sex, which is presunptively
unconstitutional .

Because the Court in Kinel concluded that the ADEA outl aws
very little conduct that is unconstitutional, it found that there
woul d have to be sone evidence of a pattern of unconstitutiona
conduct by the States to justify such a broad prophylactic
remedy. The Equal Pay Act, however, outlaws very little conduct
t hat woul d not be unconstitutional if practiced by the State.
Furthernore, the Equal Pay Act targets discrimnation against
wonen who, unlike the class of ol der persons at issue in Kinel,
have been subjected to a "history of purposeful unequal
treatnent” by States. See Kinel, 120 S. C. at 645 (quotations
and citations omtted).

Because the Equal Pay Act is tailored to enforce the Equal
Protection Clause's ban on intentional sex discrimnation, there
was no need for Congress to have before it the evidence of
wi despread constitutional violations by States that m ght have
been appropriate if it had enacted nore far-reaching | egislation.
In fact, the Suprene Court has noted the pervasive history of sex
discrimnation by States and has pointed to that history as a
basis for applying heightened judicial scrutiny to state
cl assifications based on gender.

In any event, the legislative record of the Equal Pay Act
and of other anti-discrimnation legislation fromthe sane tine
period confirms that Congress had before it anple evidence that

sex discrimnation by state enpl oyers, including unequal pay by
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States, was a serious problem This Court should, therefore,
foll ow the eight other courts of appeals to address the issue,
and hold that the Equal Pay Act is a valid exercise of Congress's
power to enforce the Fourteenth Anendnent.
ARGUMENT
THE EQUAL PAY ACT, AS APPLIED TO THE STATES, |S A VALI D EXERCI SE
OF CONGRESS' S AUTHORI TY TO ENFORCE THE EQUAL PROTECTI ON CLAUSE OF
THE FOURTEENTH AMENDVENT

In Seminole Tribe of Florida v. Florida, 517 U S. 44 (1996),

the Suprenme Court set forth the following two-part inquiry to
determ ne whether a statute validly abrogates the States
El event h Amendnent i mrunity:
we ask two questions: first, whether Congress has
unequi vocal ly expressed its intent to abrogate the i Mmunity;
and second, whether Congress has acted pursuant to a valid
exerci se of power.

Id. at 55 (citations and quotations omtted). The Seminole Tribe

Court held that Congress could not use its Article | powers to
abrogate the States' Eleventh Anendnent immunity. See id. at 59-
73. The Court reaffirmed, however, that Congress may use its

power "to enforce, by appropriate legislation,” the Fourteenth
Amendment, U.S. Const. Amend. XIV, 8 5, to abrogate the States
El event h Amendnment inmunity to private suits in federal court.

See Seninole Tribe, 517 U. S. at 59.

The University does not dispute (Br. 17)¥ that Congress
unequi vocal ly expressed its intent to abrogate the States

imunity in the Equal Pay Act. In Kinel v. Florida Board of

¥ "Br. " refers to the appellant’s brief.
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Regents, 120 S. C. 631 (2000), the Suprene Court held that the
private enforcenment nechanismset forth in 29 U S . C 216(b),
whi ch aut horizes private suits to enforce the ADEA, as well as
the Equal Pay Act, "clearly denonstrates Congress' intent to
subject the States to suit for noney damages at the hands of
i ndi vi dual enployees.” Kinel, 120 S. C. at 640. The University
al so correctly concedes (Br. 18) that there is no requirenent
that Congress explicitly invoke its Fourteenth Anendnent power in
order to abrogate the States' imunity. As this Court has held,
"congressional action may be uphel d under [Section] 5 even when
Congress does not expressly rely on that provision as the source

of its abrogation power." Union Pacific RR Co. v. Utah, 198

F.3d 1201, 1203 (10th Cr. 1999) (citing EEOCC v. Woni ng, 460
US 226, 243 n. 18 (1983)). W proceed, therefore, to the

second part of the Seminole Tribe inquiry: whether the Equal Pay

Act, as applied to the States, is an "appropriate" exercise of
Congress's Section 5 power. See Kinel, 120 S. C. at 644; Union
Pacific, 198 F.3d at 1206.

A The Equal Pay Act |Is An Appropriate Means O Enforcing

The Fourteenth Anmendnent's Prohibition On Intentional
Sex Discrimnation By The States

1. Section 5 of the Fourteenth Anendment provides that
"[t] he Congress shall have power to enforce, by appropriate
| egislation, the provisions of this article.” U S. Const. Anend.
XIV, 8 5. As the University correctly notes (Br. 17), Section 5
aut hori zes Congress to deter and remedy constitutional

violations, but it does not give Congress the power to redefine
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the substance of the States’ constitutional obligations. See

City of Boerne v. Flores, 521 U S. 507, 517-519 (1997).

Legislation is considered substantive, rather than renedial, when
it is ""'so out of proportion to a supposed renedial or preventive
object that it cannot be understood as responsive to, or designed

to prevent, unconstitutional behavior.'" Kinel v. Florida Bd. of

Regents, 120 S. . 631, 645 (2000) (quoting City of Boerne, 521

U S. at 532). Although the Iine between neasures that renedy or
prevent unconstitutional actions and nmeasures that nake a
substantive change in the governing law is not always easy to

di scern, "'Congress must have wi de latitude in determ ning where

it lies* * * '" Florida Prepaid Postsecondary Educ. Expense Bd.

v. College Sav. Bank, 527 U S. 627, 639 (1999) (quoting Gty of
Boerne, 521 U. S. at 519-520).

There is no question that the Equal Pay Act is designed to
renedy and deter intentional sex discrimnation in wages. The
Equal Pay Act prohibits enployers fromdiscrimnating on the
basis of sex in paying wages. 29 U S.C. 206(d). Enacted in
1963, and extended to the States in 1974, the Equal Pay Act is
"part of a wi der statutory scheme to protect enployees in the
wor kpl ace” from "invidious bias in enploynent decisions.”

McKennon v. Nashville Banner Publ'g Co., 513 U. S. 352, 357

(1995).
Intentional sex discrimnation by state actors violates the
Equal Protection C ause of the Fourteenth Amendnent. See United

States v. Morrison, 120 S. C. 1740, 1755 (2000); United States
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v. Virginia, 518 U S. 515, 523 (1996); J.E.B. v. Al abanma ex rel.

T.B., 511 U S 127, 130-131 (1994); Mssissippi Univ. for Wnen

v. Hogan, 458 U. S. 718, 723 (1982). There is no question,
therefore, that the Equal Pay Act is ainmed at conduct that, when
practiced by a state enployer, is unconstitutional. See, e.q.,
Nol and v. MAdoo, 39 F.3d 269, 271 (10th Gir. 1994) (sex

di scrimnation by public enployer violates Equal Protection

Clause); Cross v. Alabama Dep't of Mental Health & Mental

Ret ardati on, 49 F.3d 1490, 1507 (11th G r. 1995) (sane).

2. The University argues (Br. 20) that the Equal Pay Act is
not proper renedial |egislation, because it "penalizes conduct
that is not unconstitutional." The University is apparently
referring to the Equal Pay Act’s standard of proof for inposing
liability. To prevail on an Equal Pay Act claim an enpl oyee
must first prove that the enployer is paying different wages to
menbers of the opposite sex.? 29 U S.C. 206(d)(1).

Furthernore, the enployer nust elimnate the nost common non-

di scrimnatory reasons for the disparity by proving that the

¥ The Equal Pay Act provides in pertinent part:

No enpl oyer havi ng enpl oyees subject to any provisions of this
section shall discrimnate, within any establishnment in which
such enpl oyees are enpl oyed, between enpl oyees on the basis of
sex by paying wages to enployees in such establishnent at a rate
| ess than the rate at which he pays wages to enpl oyees of the
opposite sex in such establishnment for equal work on jobs the
performance of which requires equal skill, effort, and

responsi bility, and which are perfornmed under simlar working
condi ti ons, except where such paynent is nade pursuant to (i) a
seniority system ii) a nmerit system iii) a system which
measures earnings by quantity or quality of production; or (iv) a
differential based on any other factor other than sex * * *,
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enpl oyer paid unequal wages for "equal work on jobs the
per formance of which requires equal skill, effort, and
responsi bility, and which are perforned under simlar working
conditions.” See ibid. Once an enployee has proven equal work
and unequal pay, the enployer may then avoid liability by show ng
that the wage differentials are based on a seniority system a
nmerit system a systemthat awards conpensation based on quantity
or quality of production, or "on any other factor other than

sex." 29 U.S.C. 206(d)(1)(iv) (enphasis added); Corning d ass

Wrks v. Brennan, 417 U.S. 188, 196 (1974); Sprague v. Thorn

Anericas, Inc., 129 F.3d 1355, 1364 (10th Gr. 1997).

I n essence, the Equal Pay Act establishes a rebuttable
presunption that unequal pay to nmen and wonen who are doi ng equa
work is nost likely a result of intentional sex discrimnation.
It permits enployers to rebut that presunption, however, by
showi ng that the actual cause of the disparity is a factor other
than sex. Thus, the Equal Pay Act does not inpose a new
substantive constitutional standard on the States. At nost, it
sinply renoves the presunption of validity that normally applies
to state action in the narrow circunstance where the enpl oyee

makes a prima facie showing that the state enployer is treating

men and wonen unequally. As the Supreme Court has noted, the
burden-shifting provisions of the Equal Pay Act are designed "to
confine the application of the Act to wage differentials

attributable to sex discrimnation." See County of Washi ngton v.

Qunt her, 452 U.S. 161, 170-171 (1981). Thus, "although the form
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of the * * * inquiry differs fromthat used in a case chall engi ng
state action directly under the Fourteenth Amendnent, the core
injury targeted by both nethods of analysis renains the sane:

intentional discrimnation." |In re Enploynent Discrimnation

Litigation, 198 F.3d 1305, 1322 (11th Gr. 1999) (analyzing
di sparate inpact clains under Title VII and hol ding that such
clainms were not barred by the El eventh Amendnent).

3. The nere fact that the Equal Pay Act inposes a different
standard of proof than the standard that would normally apply in
an action brought directly under the Fourteenth Amendnent does
not render it invalid. "Congress' 8 5 power is not confined to
the enactnment of l|egislation that nmerely parrots the precise

wor di ng of the Fourteenth Amendnment." Kinel v. Florida Bd. of

Regents, 120 S. C. 631, 644 (2000). "Legislation which deters
or renedies constitutional violations can fall within the sweep
of Congress' enforcenment power even if in the process it

prohi bits conduct which is not itself unconstitutional and
intrudes into 'legislative spheres of autonony previously

reserved to the States. See City of Boerne v. Flores, 521 U S

507, 518 (1997) (quoting Fitzpatrick v. Bitzer, 427 U S. 445, 455

(1976)). "It is for Congress in the first instance to
"determ n[e] whether and what | egislation is needed to secure the
guar antees of the Fourteenth Anmendnent,' and its conclusions are

entitled to much deference." Gty of Boerne, 521 U S. at 536

(quoting Katzenbach v. Mrgan, 384 U S. 641, 651 (1966)). So

long as there is a "congruence and proportionality between the
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injury to be prevented or renedi ed and the neans adopted to that
end,"” it is appropriate Fourteenth Amendnment |egislation. See

City of Boerne, 521 U S. at 520.

The nodest rebuttabl e presunption established in the Equal
Pay Act is a proportional and congruent response to the problem
Congress sought to address. In enacting the Equal Pay Act,
Congress "had substantial justification to conclude that
pervasive discrimnation existed whereby wonen were paid | ess

than men for equal work." Varner v. lllinois State Univ., 150

F.3d 706, 716 (1998), vacated, 120 S. C. 928 (2000).2% Congress
al so determned that this disparity was rooted in "the false
concept that a woman intrinsically deserves | ess noney than a
man." H R Rep. No. 1714, 87th Cong., 2d Sess. 2 (1962).

Furt hernore, Congress concluded not only that intentional sex

di scrimnation in wages existed, but also that it was being
"successfully conceal ed" by sone enployers. |1bid. Because
defendants frequently cloak their discrimnatory notives in pre-
textual explanations,? proving that a defendant's true notives

were discrimnatory may present a considerable chall enge. See,

e.qg., United States Postal Serv. Bd. of Governors v. Aikens, 460

¥ The Court vacated Varner for further consideration in |light of
its decision in Kinel.

¥ See also Llanpallas v. Mni-Circuits Lab, Inc., 163 F. 3d

1236, 1246 (11th Cr. 1998) ("It is an extraordinary case in

whi ch a defendant enployer admts it has taken an adverse

enpl oynent action against a plaintiff enployee 'because of' the
enpl oyee's sex. Thus, courts nust rely on inferences drawn from
t he observable facts to determ ne whether a Title VII violation
has occurred.") (footnote omtted), cert. denied, 120 S. C. 327
(1999).




- 12 -
US 711, 716 (1983) ("There will seldom be 'eyew t ness
testinmony as to the enployer's nmental processes.").

To expose the intentional, but conceal ed, discrimnation in
wages that Congress identified, it was reasonable for Congress to
establish a statutory rebuttable presunption that reflects its
finding of w despread sex discrimnation and that places the
burden on the enpl oyer to show that there is another reason for
the disparity in pay. If nen and wonen are paid different wages
for the sane work and the enpl oyer cannot show that there is a
legitimate reason other than gender that explains the disparity,
then it is reasonable to conclude that the enployer's action is

motivated by gender.Z See Personnel Adnir of Mass. v. Feeney,

442 U. S. 256, 275 (1979) (disparate inpact would signal

¥ Some courts have interpreted the "differential based on any

ot her factor other than sex" defense to require that the factor
be business related. See, e.q., EEOCC v. J.C Penney Co., 843
F.2d 249, 252-253 (6th G r. 1988); Aldrich v. Randol ph Cent. Sch.
Dist., 963 F.2d 520, 524-525 (2d Cr.), cert. denied, 506 U S.
965 (1992). (Oher courts appear to interpret the defense nore
broadly. See, e.qg., Fallon v. Illinois, 882 F.2d 1206, 1211 (7th
Cir. 1989); Strecker v. Gand Forks County Social Serv. Bd., 640
F.2d 96, 103 (8th Cir. 1980). See also Tinmer v. M chigan Dep't
of Commerce, 104 F.3d 833, 844 (6th G r. 1997)("an enpl oyer may
argue that a wage disparity is due to a mstake, i.e. a factor

ot her than sex"). The Tenth Crcuit has not addressed the issue.
Even under the nore narrow interpretation of the affirmative

def ense, however, it is clear that where an enpl oyer cannot show
any business related reason for paying different wages to nen and
wonen for the sanme job, it is highly likely that the wage
differential is based on sex. Cf. |In re Enploynent
Discrimnation Litigation Against Ala., 198 F. 3d 1305, 1321-1322
(11th Gr. 1999) ("If, after a prim facie denonstration of
discrimnatory inpact, the enployer cannot denonstrate that the
chal  enged practice is a job rel ated busi ness necessity, what

expl anation can there be for the enployer's continued use of the
discrimnatory practice other than that some invidious purpose is
probably at work?"); Reeves v. Sanderson Plunmbing Prods., Inc.,
No. 99-536, 2000 W. 743663, at *9 (U.S. June 12, 2000).
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Intentional discrimnation "[i]f inpact * * * could not be
pl ausi bl y expl ained on a neutral ground"”). As the Suprene Court
recently reaffirmed, when an enpl oyer does not have a legitimte
reason for an enpl oynent decision, "'it is nore likely than not
the enpl oyer, who we generally assune acts with sone reason
based his decision on an inperm ssible consideration.'"” Reeves

v. Sanderson Pl unbing Prods., No. 99-536, 2000 WL 743663, at *9

(U.S. June 12, 2000) (quoting Furnco Constr. Corp. v. Waters, 438

U.S. 567, 577 (1978)). Moreover, shifting the burden of
persuasion to the enployer in this situation is appropriate,
because the information that relates to the disparity in pay is

"peculiarly within the know edge" of the enployer, cf. South

Carolina v. Katzenbach, 383 U S. 301, 332 (1966), and "the
enployer is in the best position to put forth the actual reason
for its decision," Reeves, 2000 W. 743663 at *9.

4. In other contexts the Suprenme Court has approved as
appropriate Section 5 | egislation neasures that shift the burden
of proof to the State to disprove an inference of discrimnatory

intent. For exanple, in South Carolina v. Katzenbach, supra, and

Georgia v. United States, 411 U S. 526 (1973), the Suprene Court

upheld as a valid exercise of Congress's Section 5 authority the
provi sions of the Voting Rights Act that prohibit covered
jurisdictions frominplenenting certain changes to their voting

procedures, unless the covered jurisdiction denonstrates the
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absence of a discrimnatory purpose or effect.?¥ See South
Carolina, 383 U. S at 331-332; Ceorgia, 411 U S. at 536-539. As
t hen Justice Rehnqui st noted, Congress plainly has the power
under Section 5 of the Fourteenth Amendnent to "place the burden
of proving lack of discrimnatory purpose on" the States. See

Cty of Rome v. United States, 446 U. S. 156, 214 (1980)

(Rehnqui st, J., dissenting).

The Suprene Court has al so repeatedly affirnmed that
Congress's power to enforce the Equal Protection C ause includes
the power to prohibit discrimnatory effects on a protected
cl ass, even though the Constitution only prohibits actions that

are intentionally discrimnatory. See Lopez v. Mnterey County,

525 U. S. 266, 282-283 (1999); Cty of Boerne v. Flores, 521 U S

507, 529 (1997)(" * * * Congress can prohibit laws with
discrimnatory effects in order to prevent racial discrimnation
in violation of the Equal Protection Clause * * * . "); Gty of
Rone v. United States, 446 U. S. 156, 177 (1980); South Carolina

v. Katzenbach, 383 U. S. at 325-337. Furthernore, the Court has

made cl ear that Congress can prohibit practices that are facially
non-di scrimnatory to prevent those practices from being used in

a discrimnatory manner. For exanple, in Oegon v. Mtchell,

¥ Cf. also Usery v. Turner Elkhorn Mning Co., 428 U.S. 1, 28
(1976) (legislative presunptions are consistent with due process
as long as there is sone rational connection between the fact
that is proven and the fact that is presuned); Mobile, Jackson &
Kansas Gty R R Co. v. Turnipseed, 219 U S. 35, 43 (1910)
(statute did not violate Due Process or Equal Protection C ause
when it created a presunption of liability under certain

ci rcunst ances) .
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400 U. S. 112 (1970), the Court approved a nationw de ban on
literacy tests, even though it agreed that literacy tests were
probably not being used to deny blacks the right to vote in every

State. See especially id. at 283-284 (opinion of Stewart, J.).

And in Katzenbach v. Mdrgan, 384 U S. at 652-658, the Court
upheld a ban on literacy tests that prohibited certain people

schooled in Puerto Rico fromvoting. Cf. also Janes Everhard's

Breweries v. Day, 265 U S. 545 (1924) (uphol di ng ban on nedi cal

prescription of intoxicating nmalt liquors as appropriate to

enforce Ei ghteenth Amendnent ban on nmanufacture, sale, or

transportation of intoxicating liquors for beverage purposes).
In applying the principle that Congress may enact

| egi sl ation that reaches constitutional, as well as

unconstitutional, conduct in order to deter and renedy

constitutional violations, all of the |lower courts that have

consi dered the issue have upheld the constitutionality of

di sparate inpact clains under Title VII as a valid exercise of

Congress's power to enforce the Fourteenth Anmendnent.? Most

recently, in In re Enploynent Discrimnation Litigation Against

Al abama, 198 F. 3d 1305 (11th Gr. 1999), the Eleventh Crcuit

¥ See Guardians Ass'n v. CGvil Serv. Commin, 630 F.2d 79, 88

(2d Gr. 1980), cert. denied, 452 U S. 940 (1981); United States
v. Mirginia, 620 F.2d 1018, 1023 (4th Gr.), cert. denied, 449

U S 1021 (1980); Liberles v. County of Cook, 709 F.2d 1122, 1135
(7th Cr. 1983); Blake v. Gty of L.A., 595 F. 2d 1367, 1373-1374
(9th Cr. 1979), cert. denied, 446 U.S. 928 (1980); Inre

Enpl oyment Discrimnation Litig. Against Ala., 198 F.3d 1305
(11th Gr. 1999); cf. also Detroit Police Oficers' Ass'n v.
Young, 608 F.2d 671, 689 n.7 (6th Cr. 1979), cert. denied, 452
U S. 938 (1981).
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upheld Title VII's disparate inpact provisions as valid Section 5

| egislation, rejecting the State's argunment that Cty of Boerne
required a different result. The Court recognized that the

di sparate inpact standard prohibits "discrimnatory result[s]"
that are not justified by business necessity rather than
discrimnatory intent, and, therefore, "differs from/[the
standard of proof] used in a case challenging state action
directly under the Fourteenth Amendnent." See id. at 1321-1322.
The Court held, however, that the disparate inpact standard was a
val i d exercise of Congress’s Section 5 authority, because it can
"reasonably be characterized as [a preventive rule]"” that targets
intentional discrimnation.?¥ See id. at 1322.

The sane reasons that support the conclusion that
proscribing discrimnatory effects is an appropri ate neans of
enforcing the Fourteenth Amendnent’s prohibition of intentional
di scrimnation also mandate the concl usion that the Equal Pay

Act's Iimted burden-shifting scheme is a valid exercise of

Congress’s Section 5 authority. The provisions of the Equal Pay

1 Al t hough the disparate inpact cases cited above invol ved
clainms of race discrimnation, there is no reason to believe that
Congress's power to prohibit gender discrimnation is
significantly less broad than its power to prohibit race
discrimnation. "C assifications based upon gender, not unlike
those based upon race, have traditionally been the touchstone for
pervasive and often subtle discrimnation.”™ Personnel Admr.

442 U.S. at 273 (enphasis added). |In Kinel v. Florida Board of
Regents, the Suprene Court equated Congress's power to prohibit
race and sex discrimnation, noting that governnental conduct
based on race and sex, is "'so seldomrelevant to the achi evenent
of any legitimate state interest that |aws grounded in such
consi derations are deened to reflect prejudice and anti pat hy.
120 S. C. at 645 (quoting Gty of O eburne v. deburne Living
Gr., Inc., 473 U. S. 432, 440 (1985H)).
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Act are well within the bounds of Congress's broad authority to
enforce the Fourteenth Amendment.

5. Consistent with the above considerations, the eight
circuits to consider the issue thus far have all upheld the Equal
Pay Act as an appropriate neans of enforcing the Fourteenth
Amendnent's prohibition on intentional sex discrimnation. See

Anderson v. State Univ. of N.Y., 169 F.3d 117 (2d Cr. 1999),

vacated, 120 S. C. 929 (2000)%; Usery v. Al legheny County Inst.

Dist., 544 F.2d 148, 155 (3d G r. 1976), cert. denied, 430 U S
946 (1977); Usery v. Charleston County Sch. Dist., 558 F.2d 1169,

1171 (4th Gr. 1977); Ussery v. Louisiana, 150 F.3d 431 (5th G

1998), cert. dismssed, 526 U S. 1013 (1999); Timmer v. M chigan

Dep't of Commerce, 104 F.3d 833 (6th Cr. 1997); Varner v.

I[Ilinois State Univ., 150 F.3d 706, 717 (7th Gr. 1998), vacated,

120 S. C. 928 (2000); O Sullivan v. Mnnesota, 191 F.3d 965 (8th

Cir. 1999); Hundertmark v. Florida Dep't of Transp., 205 F.3d

1272, 1274 (11th Cr. 2000). The University nmakes no attenpt to
di stinguish this precedent (see Br. 19-21).
The University’'s reliance (Br. 20-21) on the Suprene Court’s

decisions in Kinel and Florida Prepaid is msplaced. In Kinel,

the Court held that the Age Discrimnation in Enploynent Act
(ADEA), which prohibits enployers, subject to a limted bona fide
occupational qualification defense, fromtaking age into account

i n maki ng enpl oynent deci sions, was not a valid exercise of

' The Suprenme Court vacated the decision in Anderson for
reconsideration in light of Kinel.
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Congress’s Section 5 enforcenent power. Critical to its
deci si on, however, was its conclusion that because age-based
classifications are presunptively valid and rarely violate the
Equal Protection C ause, the ADEA prohibited "substantially nore
state enpl oynent decisions and practices than would |ikely be
hel d unconstitutional under the applicable equal protection,
rati onal basis standard.”™ 120 S. C. at 647. The Court,
therefore, found it necessary to anal yze whether a "[d]ifficult
and intractabl e" problem of unconstitutional age discrimnation
exi sted that would justify the broad and "powerful" regul ation
i nposed by the ADEA. [d. at 648. Surveying the record before
Congress, however, the Court determ ned that "Congress never
identified any pattern of age discrimnation by the States, nuch
| ess any discrimnation whatsoever that rose to the |evel of
constitutional violation." |1d. at 649. The Court concl uded,
therefore, that the intrusive regulation inposed by the ADEA was
out of proportion to what it terned the "perhaps inconsequenti al
probl em of unconstitutional age discrimnation. See id. at 648-
649. The Court nade clear, however, that it was breaking no new
ground but was sinply "[a] pplying the sane 'congruence and

proportionality' test" that it had set forth in Gty of Boerne.

See id. at 645.

Simlarly, in Florida Prepaid, the Court held that the

Pat ent Renedy Act, which authorizes damage cl ai ns agai nst States
for patent infringenent, was not a valid exercise of Congress's

Section 5 authority. The Court enphasized that patent
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I nfringenment by States would violate the Due Process C ause only
if: (1) it was intentional (as opposed to inadvertent); and (2)
state tort law failed to provide an adequate renedy for the

infringement. See Florida Prepaid, 527 U S. at 644-645.

However, although state patent |egislation would be
unconstitutional only in relatively narrow circunstances, the
Court found that the federal |egislation applied to an "unlimted
range of state conduct" and that no attenpt had been nade to
confine its sweep to conduct that was "arguabl[y]"
unconstitutional. 1d. at 646. The Court further determ ned that
Congress had found little, if any, evidence that States were
engagi ng i n unconstitutional patent infringenent that would
justify such an "expansive" renedy. |d. at 645-646.

The Equal Pay Act, however, is not a disproportionate
response to intentional sex discrimnation. |In contrast to the
ADEA and the Patent Renedy Act, which the Court found outl aw very
little unconstitutional conduct, the Equal Pay Act al nost
excl usively proscribes intentional sex discrimnation.

Intentional sex discrimnation, unlike the age discrimnation and

patent infringement at issue in Kinel and Florida Prepaid, is

subj ect to heightened judicial scrutiny and al nost al ways

viol ates the Equal Protection C ause when practiced by the
States. Recognizing this distinction, the Eleventh G rcuit
recently upheld the Equal Pay Act after finding that nothing in

the Supreme Court's decisions in Kinel and Florida Prepaid

required a different result. See Hundertmark, 205 F.3d at 1276-
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1277. This Court should foll ow Hundertmark and the seven ot her

circuits to address the i ssue before Kinel and hold that the
Equal Pay Act is valid Section 5 |egislation.

B. Because The Equal Pay Act |s Appropriately Tailored To
Renedy Intentional Sex Discrimnation, Congress Was Not
Requi red To Make Fi ndi ngs Concerning The Extent OF Such
Di scrimnation

1. The University's argunment (Br. 21) that Congress was
required to make findings that States have engaged in
unconstitutional conduct in order to abrogate their inmunity in
the Equal Pay Act lacks nmerit. Legislation is valid under
Section 5 of the Fourteenth Anendnent if it can reasonably "be
viewed as renedi al or preventive |legislation ainmed at securing

the protections of the Fourteenth Amendnent." Florida Prepaid

Post secondary Educ. Expense Bd. v. Coll ege Sav. Bank, 527 U.S.

627, 639 (1999) "Congress is not obligated, when enacting its
statutes, to make a record of the type that an adm nistrative

agency or court does to accomodate judicial review " Turner

12/ The Supreme Court's recent decision in United States v.

Morrison, 120 S. C. 1740 (2000), does not support a different
result. The Court held in that case that Section 13981 of the

Vi ol ence Agai nst Wonen Act (VAWA), which provides a private cause
of action for victins of gender-notivated viol ence, was not a
valid exercise of Congress's Section 5 authority. The Court
noted that although the Fourteenth Amendnent prohibits only state
action that violates an individual's constitutional rights,
Section 13981 is directed at individuals who have commtted
crimnal acts notivated by gender bias, even when the individual
is not acting under color of state law. See id. at 1758. The
Court further noted that the VAWA provision "visits no
consequence whatever" on the State or state officials. See ibid.
The constitutional problemthat the Court identified in Mrrison
is not present here. The Equal Pay Act's prohibition of

di scrimnation by state enployers inposes liability on the State,
not on individuals who are not acting under color of state |aw
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Broad. Sys., Inc. v. ECC, 520 U. S. 180, 213 (1997). Rather, the

Equal Pay Act nust be upheld as a valid exercise of Congress's
Section 5 authority so long as this Court can "discern sone
| egi sl ative purpose or factual predicate that supports the
exerci se of that power." EEOC v. Wonm ng, 460 U. S. 226, 243 n.18
(1983).

Wiile the legislative record may be of assistance in
det erm ni ng whet her the proper |egislative purpose or factual
predi cate exists, "the lack of support in the |egislative record

is not determnative." Florida Prepaid, 527 U S. at 646; accord,

Union Pacific RR Co. v. Uah, 198 F.3d 1201, 1205 (10th G r

1999). As the Second G rcuit explained recently in Kilcullen v.
New York State Departnent of Labor, 205 F.3d 77 (2d Cr. 2000),

"[t]he ultimate question remai ns not whet her Congress created a
sufficient legislative record, but rather whether, given all of
the information before the Court, it appears that the statute in
guestion can appropriately be characterized as legitimte
remedi al legislation.”" 1d. at 81 (enphasis added).

When a statute is carefully tailored to detect and renedy
constitutional violations by States, a court need not inquire
about the frequency at which such constitutional violations are
actually occurring. Thus, the Suprene Court has tw ce upheld as
a proper exercise of Congress's Section 5 authority 18 U. S. C.
242, a crimnal statute that prohibits persons acting under col or

of law from depriving individuals of constitutional rights,

wi thout inquiring into the extent to which such crimnal acts
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occurred. See Wllians v. United States, 341 U.S. 97 (1951);

Screws v. United States, 325 U S. 91 (1945). Nor did Congress

have to find that state actors were violating the Fourteenth
Amendnent in order to establish a cause of action for such
violations in 42 U S. C. 1983.

Neither Kinmel v. Florida Board of Regents, 120 S. C. 631

(2000), nor Florida Prepaid establish that Congress nust always

gat her evidence of constitutional violations by the States before
it can abrogate the States' El eventh Anendnent imunity. The
Court looked to the legislative record for evidence of

constitutional violations in Kinel and Florida Prepaid only

because it determ ned that sone evidence of constitutional

viol ati ons was necessary to justify the breadth of the renedy.
Here, by contrast, the Equal Pay Act is tailored to uncover
intentional discrimnation on the basis of sex. As the Eighth
Circuit noted in upholding Title I X, because the Suprene Court
has repeatedly held that the Equal Protection C ause proscribes
i ntentional sex discrimnation by States, it is difficult "to
understand how a statute enacted specifically to conbat such
discrimnation could fall outside the authority granted to

Congress by 8 5." See Crawford v. Davis, 109 F.3d 1281, 1283

(8th Cr. 1997).

2. In any event, there can be no question that States have
engaged in a w despread pattern of unconstitutional sex
di scrimnation and that the problemis not an "inconsequential"

one. In J.E.B. v. Alabama ex. rel. T.B., 511 U S 127 (1994),
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the Suprenme Court concluded that "'our Nation has had a | ong and
unfortunate history of sex discrimnation,' a history which
warrants the hei ghtened scrutiny we afford all gender-based
classifications today." 1d. at 136 (citation omtted); see also

United States v. Virginia, 518 U S. 515, 531-532, 545 (1996)

(noting, inter alia, governnmental discrimnation against wonmen in

enpl oynment). Because the Court itself has determ ned that wonen
"have suffered * * * at the hands of discrimnatory state actors
during the decades of our Nation's history," J.E.B., 511 U S. at
136, it is not necessary to exam ne whether the | egislative
hi story al so supports that concl usion.
C. Even Assum ng That Congress WAs Required To ldentify
Evi dence O Sex Discrimnation By State Enpl oyers, The

Legi slative Record Before Congress Is Replete Wth Such
Evi dence

1. In any event, the relevant |egislative record refutes
the University's claim (Br. 21) that "there was nothing in the
| egi sl ative history" that reveal ed sex discrimnation by the
States.® In the early 1970s, Congress addressed discrimnation
agai nst wonen by States in several pieces of legislation. By the
ti me Congress extended the protections of the Equal Pay Act to
all state enployees in 1974, Congress had (1) enacted the
Educati on Amendments of 1972, which extended a non-discrimnation
prohibition to all education prograns receiving federal funds and
extended the Equal Pay Act to all enpl oyees of educati onal

institutions, see Pub. L. No. 92-318, tit. I X, 86 Stat. 373-375

13/ Copi es of the relevant excerpts of the legislative history
cited in this section are attached as an addendumto the brief.
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(1972); (2) extended Title VII to state and | ocal enployers, see
Pub. L. No. 92-261, 8§ 2, 86 Stat. 103 (1972); and (3) sent the
Equal Rights Amendnents to the States to be ratified, see S. Rep.
No. 450, 93d Cong., 1st Sess. 4 (1973). Prior to enacting such
| egi sl ation, Congress held extensive hearings® and received
numerous reports fromthe Executive Branch!® on the subject of
sex discrimnation by States.

The testinony and reports illustrate that sex discrimnation

by state enployers was common,® that state enpl oyers

14 See, e.q., Econonic Problens of Wnen: Heari ngs Before the

Joint Econ. Comm, 93d Cong., 1st Sess. (1973) (Econonic); Equal
Ri ghts for Men & Wonen 1971: Hearings Before Subcomm No. 4 of
the House Comm on the Judiciary, 92d Cong., 1st Sess. (1971)
(Equal Rights); Higher Education Amendnments of 1971: Hearings
Bef ore the Special Subcomm on Educ. of the House Comm on Educ.
& Labor, 92d Cong., 1st Sess. (1971) (Hi gher Educ.); Equal

Enpl oynent Opportunities Enforcenment Act of 1971: Hearings

Bef ore the Subcomm on Labor of the Senate Comm on Labor & Pub.
Welfare, 92d Cong., 1st Sess. (1971) (1971 Senate EEO; Equal
Enpl oynent Opportunity Enforcenent Procedures: Hearings Before
t he Gen. Subcomm on Labor of the House Comm on Educ. & Labor,
92d Cong., 1st Sess. (1971) (1971 House EEQ; D scrimnation
Agai nst Wnen: Hearings Before the Special Subcomm on Educ. of
the House Comm on Educ. & Labor, 91st Cong., 2d Sess. (1970)
(Discrimnation); Equal Enploynent Qpportunity Enforcenent
Procedures: Hearings Before the Gen. Subcomm on Labor of the
House Comm on Educ. & Labor, 91st Cong., 1lst & 2d Sess. (1969-
1970) (1970 House EEO; Equal Enploynent Opportunities

Enf orcenment Act: Hearings Before the Subcomm on Labor of the
Senate Comm on Labor & Pub. Wl fare, 91st Cong., 1st Sess.
(1969) (1969 Senate EEO.

15/

See, e.qd., The President's Task Force on Wnen's Rights and
Responsibilities, A Matter of Sinple Justice 6 (Apr. 1970); U S
Dep't of Labor, Wnen's Bureau, Fact Sheet on the Earnings Gp
(Feb. 1970) (reprinted in Discrimnation at 17-19).

¥ See, e.qg., President's Task Force at 4 ("At the State |eve

there are nunerous laws * * * which clearly discrimnate against

woren as autononous, mature persons."); Economic, Pt. 1, at 131

(Al een C. Hernandez, fornmer nmenber EEOC) (State governnent
(continued. . .)
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di scrim nated agai nst wonmen in wages, and that existing
renedi es, both at the state and federal |evels, were

i nadequate.*® Much of this evidence reveal ed w despread and

/(... continued)

enpl oyers "are notoriously discrimnatory agai nst both wonmen and
mnorities"); Equal Rights at 479 (Mary Dublin Keyserling,
Nat i onal Consuners League) ("It is in these fields of enploynent
[of state and | ocal enpl oyees and enpl oyees of educati onal
institutions] that sonme of the nost discrimnatory practices
seriously limt wonen's opportunities.”"); id. at 548 (G tizen's
Advi sory Council on the Status of Wnen) ("numerous distinctions
based on sex still exist in the law' including "[d]iscrimnation
I n enpl oynent by State and | ocal governnents").

7 See, e.qg., Discrinmnation at 301 (Dr. Bernice Sandl er)

("Sal ary di screpanci es abound. * * * Numerous national studies
have docunented the pay differences between nen and wormren with

t he sane academic position and qualifications."); id. at 645
(Peter Muiirhead, Departnent of Health, Education and Wl fare)
("the inequities are so pervasive that direct discrimnation mnust
be considered as p[l]aying a share, particularly in salaries,
hiring, and pronotions, especially to tenured positions"); id. at
971-973 (Helen Astin) (one of types of discrimnation "nost
frequently encountered" was "differential salaries for men and
worren with the sane training and experience"); id. at 1034-1036
(Al an Bayer & Helen Astin) (enpirical study of recent doctoral
recipients reports that "[a]cross all work settings [including
public universities], fields, and ranks, wormen experience a
significantly | ower average academ c incone than do nen in the
acaden c teaching | abor force for the same anmount of tine.

Wthin each work setting, field, and rank category, wonen al so
have | ower salaries."); 1971 House EEO at 486, 489 (Moddern
Language Association) (in survey of college professors, half from
public colleges, "salary differences between nen and wonen full -
time faculty nenbers are substantial"™ even "at equival ent ranks
in the sanme departnents”); id. at 510 (Dr. Ann Scott) (National
Organi zation for Winen) ("It is within these categories [exenpted
fromthe Equal Pay Act, including state governnents], however,

t hat wonmen suffer sonme of the worst discrimnation.").

¥ Prior to the extension of the Equal Pay Act and Title VIl to

the States, sonme state enployers were governed by federal non-

di scrimnation requirenments as a condition for receiving federal

contracts or certain types of funds. However, these provisions

and private suits under the Equal Protection C ause were

described as ineffective in eradicating the discrimnation. See

Discrimnation at 26 (Jean Ross, American Association of
(continued. . .)
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entrenched enpl oynment discrimnation against wonen in state
19/

uni versities.= Congress also heard detailed testinony that

wonen at state universities throughout the country were

18/ (... continued)

University Wonen) ("[A]s in the case of [racial mnorities], the
additional protective acts of recent years, such as the Equal Pay
for Equal Wrk Act and the Gvil Rights Act are required and need
strengthening to insure the equal protection under the | aw which
we are prom sed under the Constitution."); id. at 304 (Dr.
Bernice Sandler) (even if Fourteenth Amendnent were interpreted
to prohibit sex discrimnation, |egislation "would be needed if
we are to begin to correct many of the inequities that wonen
face"); 1970 House EEO at 248 (Dr. John Luml ey, Nationa

Educati on Association) ("W know we don't have enough protection
for wonen in enploynent practices."); 1969 Senate EEO at 51-52
(WlliamH Brown Ill, Chair, EECC) ("nobst of these [State and

| ocal governnmental] jurisdictions do not have effective equal job
opportunity prograns, and the limted Federal requirenments in the
area (e.qg., 'Merit Systens' in Federally aided prograns) have not
produced significant results.”). Nor were effective state
renedi es avail able. See Hi gher Educ. at 1131 (study by American
Associ ation of University Whnen reports that even state school s

t hat have good policies don't seemto follow then;
Discrimnation at 133 (WInma Scott Heide, Pennsylvani a Human

Rel ati ons Conm ssion) (urging coverage of educati onal
institutions by Title VII because "[o]nly a couple States have or
currently contenplate any prohibition of sex discrimnation in
educational institutions"); 1969 Senate EEO at 170 (Howard
Adickstein, US Comminon CGvil Rghts) (sone States' |laws did
not extend to state enpl oyers).

¥ See President's Task Force at 6-7 (urging extension of Title

VII| to state enployers and finding that "[t]here is gross

di scri m nation agai nst wonen in education”); Discrimnation at
302 (Dr. Bernice Sandler, Wnen's Equity Action League) (noting
i nstances of enploynent discrimnation by state-supported
universities); id. at 379 (Prof. Pauli Miurray) ("in light of the
overwhel m ng testinony here, clearly thereis * * * a pattern or
practice of discrimnation in many educational institutions");
id. at 452 (Virginia Allan, President's Task Force) (noting "the
grow ng body of evidence of discrimnation against wonen faculty
i n higher education"); Equal Rights at 269 (Dr. Bernice Sandl er)
("there is no question whatsoever of a massive, pervasive,

consi stent, and vicious pattern of discrimnation agai nst wonen
in our universities and coll eges").
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consistently paid | ess than mal e enpl oyees for substantially the
same wor k. 2%

The evi dence before Congress supported the concl usion of one
of the menbers of the United States Comm ssion on GCvil Rights
that "[s]tate and | ocal governnent enpl oynent has | ong been
recogni zed as an area in which discrimnatory enpl oynent
practices deny jobs to women and minority workers."% A
conpr ehensi ve EEOC study of enpl oynent discrimnation by state
and | ocal governnents in 1974, the year that Congress extended
the Equal Pay Act to the States, concluded that "equal enploynent

opportunity has not yet been fulfilled in State and | ocal

20/ See Higher Educ. at 298 (describing a report fromthe

Department of Health, Education and Welfare finding that at the
University of M chigan "wonen are in many cases getting | ess pay
than men with the sanme job titles, responsibilities, and
experience * * *.  Equally alarmng is the docunented tendency
toward giving nmen higher starting salaries than wonen in the sane
job classifications."); id. at 274-275; Discrimnation at 151,
159 (Dr. Ann Scott) (survey of State University of New York
"wonen in the sane job categories, adm nistrative job categories,
with the sane degrees as nen received considerably | ess noney as
a group, and as the salaries increase so does the gap"); id. at
1225 (Jane Loeb) ("Conparison of the salaries of male and femal e
academ cians at the University [of Illinois] * * * strongly
suggest that nmen and wonen within the same departnents, hol ding
the sanme rank, tend not to be paid the sane salaries: wonmen on
the average earn less than nen."); id. at 1228 (Salary Study at
Kansas State Teachers College) ("Wnen full-time faculty nenbers
experience w de discrimnation throughout the college in matters
of salaries for their respective academ c ranks."); Equal Rights
at 268 (Dr. Bernice Sandler) ("At the University of Arizona,
wonmen who were assistant and associ ate professors earned 15
percent |less than their male counterparts. Wnen instructors and
full professors earned 20 percent less."); ibid. (in a
"conprehensi ve study at the University of M nnesota, wonen earned
|l ess in college after college, departnent after departnment -- in
sone instances the differences exceeding 50 percent").

2l Econonmic at 556 (Hon. Frankie M Freeman, U.S. Commin on
Gvil Rights).
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government” and that "minorities and wonen continue to be
concentrated in relatively | ow paying jobs, and even when
enployed in simlar positions, they generally earn | ower salaries
than whites and nen, respectively."#

In the conmttee reports and fl oor debates concerning
| egi sl ation ainmed at redressing sex discrimnation, Congress
noted the "scope and depth of the discrimination"? and stated
that "[mMuch of this discrimnation is directly attributable to
governnmental action both in maintaining archaic discrimnatory

| aws and in perpetuating discrimnatory practices in enploynent,

education and other areas."#' Congress concl uded t hat

2l U S. Equal Enploynent Qpportunity Commin, 2 Mnorities and
Wnen in State and Local Government 1974, State Governnents, iii
Research Report No. 52-2 (1977) (enphasis added). This study
concl uded that wonmen who worked for the state governnent were

di sproportionately concentrated in | ow paying jobs and "earned
sonmewhat | ess than nen simlarly enployed."” [d. at 25.

#Z H R Rep. No. 554, 92d Cong., 1st Sess. 51 (1971) (report for
Educati on Anendnents).

2 S, Rep. No. 689, 92d Cong., 2d Sess. 7 (1972) (report on the
Equal Rights Amendnent); see also H R Rep. No. 238, 92d Cong.,
1st Sess. 19 (1971) ("D scrimnation against mnorities and wonen
inthe field of education is as pervasive as discrimnation in
any other area of enploynent."); H R Rep. No. 359, 92d Cong.,
1st Sess. 5-6 (1971) (Separate Views) (report for ERA finding
that "wonen as a group are the victinms of a wide variety of
discrimnatory [state] |laws" including "restrictive work |aws");
118 Cong. Rec. 5982 (1972) (Sen. Ganbrell) ("In ny study of the
proposed equal rights amendnent to the Constitution, | have
becone aware that wonen are often subjected to discrimnation in
enpl oyment and rermuneration in the field of education.").
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"conscious" sex discrimnation in wages by States was

wi despread, ® and that current |aws were ineffective.2

5/ Discrinmnation at 434 (Rep. Mnk) ("these differences [in
medi an pay of nmen and wonen professors] do not occur by accident.
They are the direct result of conscious discrimnatory
policies."); see also 118 Cong. Rec. 5805 (1972) (Sen. Bayh)
(figures show that "those wonen who are pronoted often do not
recei ve equal pay for equal work."); id. at 4818 (Sen. Stevenson)
("There are sonme who would say that much of this discrimnation

I s caused by [l ack of equal education]. * * * But the conparative
figures | quoted above, for conparative ranks and salaries within
educational institutions * * * pelie such sinplistic

expl anations."); 117 Cong. Rec. 39,250 (1971) (Rep. Geen) ("CQur
two vol une hearing record contains page upon page citing the
pervasi veness of this discrimnation [against wonen] in our
society and in our institutions."); 118 Cong. Rec. 5804 (1972)
(Sen. Bayh) ("Over 1,200 pages of testinony docunent the massive,
persistent patterns of discrimnation against wonen in the
academc world."); id. at 5805 (Sen. Bayh) ("According to
testinony submtted during the '1970 [Di scrimnation] Hearings,
the wonen at the University of Pittsburgh calcul ated that the

Uni versity was saving $2,500, 000 by payi ng wonen | ess than they
woul d have paid men with the sane qualifications."); id. at 1840
(Sen. Javits) ("Not only is this applicable to mnorities; it is
al so applicable on the ground of sex. The conmittee report
reflects that very clearly in terns of the differentiation not
only between nenbers of mnorities and others * * * by States and
their local subdivisions, but also, it applies to wonen where,
based upon overall figures, it is obvious that sonething is not
right in terms of the way in which the alleged concept of equal
opportunity is being adm nistered now. "); id. at 1992 (Sen.
Wllianms) ("[T]his discrimnation does not only exist as regards
to the acquiring of jobs, but that it is simlarly prevalent in
the area of salaries and pronotions where studi es have shown a
wel | -established pattern of unlawful wage differentials and
discrimnatory pronotion policies."); D scrimnation at 740 (Rep.
Giffiths) ("Numerous studi es docunent the pay differences

bet ween nen and wonen wth the same academ c rank and
qualifications.").

26/ See 118 Cong. Rec. 274 (1972) (Sen. McGovern) ("weak,
ineffective tools the Federal Governnment is [currently] using to
conbat" discrimnation agai nst wonen); Discrimnation at 235
(Rep. May) (without the extension of |laws to educati onal
institutions "there is no effective legal way to get at them");
id. at 745 (Rep. Giffiths) (referring to Equal Pay Act: "W
must use every avail able tool and nechanismto conbat sex
di scrimnation which irrationally and unjustly deprives mllions
(conti nued. . .)
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Even after Congress extended Title VII to the States, the
Chair of the EEOCC agreed that state and | ocal governnments were
"the biggest offenders” of Title VII's prohibition on sex
discrimnation and that "[w] e have a great deal of problens both
with educational institutions and State and |ocal governnents."#
This statenent is consistent with Congress's assessnent that the
"wel | docunented" record reveal ed "systematic[]," and
"wi despread" sex discrimnation by States,? which "persist[ed]"
despite the fact that it was "violative of the Constitution of

the United States."%

28/, .. continued)

of people of equal enpl oynent opportunities sinply because of
their sex."); id. at 750 (Rep. Heckler) (Fourteenth Amendnent
"has not been effective in preventing sex discrimnation against
teachers in public schools"); Equal Rights at 85, 87 (Rep. M kva)
(extension of Title VII to States and Equal Pay Act to

prof essionals "needed interimto and supplenental to" ERA and is
“i npl ementati on under the 14th anendnent"); 118 Cong. Rec. 4931-
4932 (Sen. Cranston) (enployees of educational institutions "are,
at present, without an effective Federal renedy in the area of
enpl oyment discrimnation"); 118 Cong. Rec. 5804 (1972) (Senator
Bayh) ("a strong and conprehensive neasure is needed to provide
wonen with solid | egal protection fromthe persistent, pernicious
di scrimnation which is serving to perpetuate second-cl ass
citizenship for American wonen").

2/ Econonic at 105-106.

28 118 Cong. Rec. 3936, 5804 (1972) (Sen. Bayh)
("[d]iscrimnation against females on faculties and in

adm nistration is well docunented"); Discrimnation, Pt. 1, at 3
(Rep. Green) ("too often discrimnation agai nst wonen has been
either systematically or subconsciously carried out” by "State

| egislatures”); Discrimnation, Pt. 2, at 750 (Rep. Heckler)
("Discrimnation by universities and secondary school s agai nst
wonen teachers is w despread.").

#/ 118 Cong. Rec. 1412 (1972) (Sen. Byrd).
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Thus, when Congress considered extending the Equal Pay Act
to the States, it did so against the backdrop of all of the
information previously put before it denonstrating that state
enpl oyers were discrimnating agai nst wonen, including paying
wonen | ess than nmen for the sanme job, and that existing federal
and state renedi es were not adequately deterring that
discrimnation. The University's suggestion (Br. 21) that this
Court should only | ook to evidence that Congress specifically
considered when it extended the Equal Pay Act to the States has
no support in law or logic. Menbers of Congress do not ignore
information they | earned fromone set of hearings or debates when
| ooki ng at anot her proposal on the same subject. Rather, "[o0]ne
appropriate source [of evidence for Congress] is the information
and expertise that Congress acquires in the consideration and
enactnent of earlier legislation. After Congress has |egislated
repeatedly in an area of national concern, its Menbers gain
experience that nay reduce the need for fresh hearings or
prol onged debate when Congress again considers action in that
area." Fullilove v. Klutznick, 448 U. S. 448, 503 (1980) (Powell,
J., concurring).

2. In any event, the hearings that focused on extending the

Equal Pay Act to the States® also contained extensive evidence

8 See To Anend the Fair Labor Standards Act: Hearings Before

t he Gen. Subcomm on Labor of the House Comm on Educ. & Labor,

Pt. 1, 91st Cong., 2d Sess. (1970) (1970 FLSA); Fair Labor

St andards Anendnents of 1971: Hearings Before the Subcomm on

Labor of the Senate Comm on Labor & Pub. Wl fare, Pt. 1, 92d

Cong., 1st Sess. (1971) (1971 FLSA); Fair Labor Standards
(continued. . .)
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of sex discrimnation by state enployers. There was testinony
t hat because public enpl oyees were exenpted fromthe Equal Pay
Act, wages for wonen in such jobs "are nbst often | ower than
their male counterparts."® There was al so testinony that
exi sting anti-discrimnation renedies were insufficient.®® |In
addition to testinony that unequal pay for equal work was
pervasive at universities and colleges generally,® witnesses
identified a nunber of state universities in particular that were
payi ng wonmen | ess than nen for the sane work.® Wtnesses al so

testified that femal e public school teachers were underpaid in

0/, .. continued)

Anendnents of 1973: Hearings Before the Subcomm on Labor of the
Senate Comm on Labor & Pub. Welfare, App. Pt. 2, 93d Cong., 1st
Sess. (1973) (1973 FLSA).

31/ 1971 FLSA at 292-293 (Judith A Lonnquist, National
Organi zation for Wnen).

32/ See 1971 FLSA at 288-289 (Lucille Shriver, National

Federati on of Business and Professional Wnen's C ubs) (extending
Title VII is not sufficient); 1973 FLSA at 46a (1973) (Nati onal
Federation of Business and Professional Wnen's C ubs) (coverage
of state enployers "is sorely needed").

33 See 1971 FLSA at 321 (Dr. Bernice Sandler); id. at 350 (Al an
Bayer & Helen Astin); id. at 363 (Hel en Bain, National Education
Association), id. at 747 (Jean Ross, Anerican Associ ation of

Uni versity Wonen).

34 See 1971 FLSA at 322-323 (evidence from University of
Arizona, University of Mnnesota, Kansas State Teachers Coll ege,
University of Pittsburgh, and M chigan State University that

"[w onen are sinply paid | ess than their male counterparts"); id.
at 747 (University of Mnnesota); 1970 FLSA at 477-478 (Wl ma
Scott Heide, National Organization of Wnen) (SUNY Buffal o,

Uni versity of Maryland and University of Pittsburgh); id. at 557-
558 (Sal ary Study at Kansas State Teachers Col |l ege).
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conparison to their male counterparts.® In light of the
extensi ve evidence of discrimnation against wonen and the
def erence accorded Congress in determ ning whether legislation is
appropriate to enforce the Equal Protection O ause, this Court
shoul d uphol d the Equal Pay Act as a valid exercise of Congress's
Section 5 power.

CONCLUSI ON
The district court's judgnment that the El eventh Amendnent

does not bar the plaintiff's Equal Pay Act clai mshould be
af firmed.

Respectful ly subm tted,

BI LL LANN LEE
Acting Assistant Attorney GCeneral
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TI MOTHY J. MORAN
Att or neys
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Depart nent of Justice
P. O. Box 66078
Washi ngton, D.C. 20035-6078
(202) 514-3510

%/ See 1971 FLSA at 317 (Dr. Ann Scott, National Organization
for Wonen) ("discrimnation of salaries paid to woman teachers
pervades the entire public school systent); see also Equal Rights
at 548 (G tizen's Advisory Council on the Status of Wnen)
("numerous distinctions based on sex still exist in the |aw'
including "[d]ual pay schedul es for nen and wonen public school
teachers"); 1971 Senate EEO at 433 (National Organization for
Wnen) ("For exanple, in Salina, Kansas, the salary schedul e
provi des $250 extra for male teachers; in Biloxi, M ssissippi

men recei ve an additional $200.").
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