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CLERK,U.S. D~STRICTCOURT
NORFOLK, VA

UNITED STATES OF AMERICA,
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Plaintiff,

)
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v.
CITY OF CHESAPEAKE, VIRGINIA,
Defendant.

I

1
7
I

INTHE UNITED STATES DISTRICT C O U R ~

Civil Action No. 2:06-cv-415 (E.D. Va.)

)
)
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CONSENT DECREE

This action was brought by the United States of America ("United States") against the
-

City of ehesapeake; -Virginia f3eity")-to-enforce-theprovisionsole-VIT of-the-Givil-Eights
Act of 1964 ("Title WI"), 42 U.S.C. 5 2000e et seq., as amended. This Court has jurisdiction of
this action under 42 U.S.C. 5 2000e-6,28 U.S.C. 5 1343(a)(3) and 28 U.S.C.

5 1345.

In its Complaint, the United States alleges that the City has engaged in a pattern or
practice of discrimination on the basis of race and national origin, in violation of Section 703(a)

of-T-le-V-~~42-U~S.6.-~-2000e-2(a~~--The-United-States-does-not-dispute-that,upon-an-appropriate showing, an employer could use a job related basic mathematics skills test in a
manner that is consistent with Title VII. However, the United States alleges that the City's use of
the mathematics component of the National Police Officer Selection Test ("POST") as a passlfail
screening device in the selection process for the position of entry-level police officer with the

City has had a disparate impact against Afican-American and Hispanic applicants and has not
been shown to be job related for the position in question and consistent with business necessity,
as required by federal law. The United States' Complaint does not include any allegations of
intentional discrimination under Title VII and is not based upon any individual charges or
complaints of discrimination.
The City: (1) denies that it has violated Title V11; (2) denies that its use of the POST
mathematics test discriminated against African-American or Hispanic applicants; (3) asserts that
the City's police officers use basic mathematics skills as part of their job; an&(4) asserts that its
use of the POST mathematics test is job related for the position in question and consistent with
business necessity. Nevertheless, the United States and the City, desiring that this action be
settled by an appropriate Consent Decree ("'Decree"), and without the burden and expense of
protracted litigation, agree to the jurisdiction of this Court over the parties and the subject matter e
of this action. -The-Uniiled-States-and-theGity-furtheragree-to the-entry-ofthis-Decree-as-final
and binding between themselves as to the issues raised in the United States' Complaint in this

It

a

case. Subject to the Court's approval of this Decree, the parties waive hearings and findings of
fact and conclusions of law on all issues, except as to the following, which the parties admit and
which the Court finds:
(a>

In-Jme-2004,-the-United-States-began a-formal-investigation-to-determine-whether
the City's employment practices in its Police Department complied with Title VII.

I

(b)

Since at least March 1,2001, the selection process used by the City in the
screening and selection of applicants for hire into the position of entry-level police
officer in the City's Police Department has included the administration of a
professionally developed written examination, the POST.

(c)

Between March 1,2001 and January 1,2006, the City administered three (3)
components of the POST, described by the test's creator, Stanard & Associates,
Inc., as a reading comprehension test, a grammar test, and a mathematics test.

(d)

At least between March 1,2001 and January 1,2006, regardless of how well
applicants scored on the reading comprehension and grammar components of the

POST, the City required that applicants score at least seventy percent (70%) on
the mathematics component of the POST in order to be considered for hire as
entry-level police officers.
(e)

D%

-Between-March-1,2001 and January -1,-2006,-theCity-administered-the POST
mathematics component to approximately eight hundred sixty-five (865) white
applicants and two hundred eighty-five (285) AfXcan-American applicants.
While the parties' respective experts have used different methods of measuring
the disparity between the pass rates of Afjrican Americans and whites on the

the-POST,-there-isno-dispute-that,-belsveenMach
1,
-mathemati~s-somponent-of
2001 and January 1,2006, African-American applicants passed the mathematics
component at a lower rate than white applicants and that the disparity in pass rates
was statistically significant. The United States asserts that the disparity between
the rate at which African-American applicants passed the mathematics component

and the rate at which white applicants passed the mathematics component is
equivalent to 10.29 units of standard deviation ("SD"). The City asserts that the
disparity is equivalent to 7.00 SD.

(9

Between March 1,2001 and January 1,2006, the City administered the POST
mathematics component to sixty-one (61) Hispanic applicants. There is no
dispute that between March 1,2001 and January 1,2006, Hispanic applicants
passed the mathematics component of the POST at a lower rate than white
applicants and that the disparity in pass rates was statistically significant. The
United States asserts that the disparity between the rate at which Hispanic
applicants passed the mathematics component and the rate at which white
applicants passed the mathematics component is equivalent to 5.17 SD. The City

(g)

asserts that the disparity is equivalent to 4.50 SD.

;t,

The-lower pass rates of -Arfricmi-herican-and-Hispanicapplicants on-the POST

.-

mathematics component ultimately resulted in an estimated shortfall of hires of
African-American and Hispanic applicants. The shortfall is an estimate of the
additional number of African-American and Hispanic applicants that would have
been hired had African-American and Elispanic applicants passed at the same rate
as-white-applicants. The-Wnited-States~expe~-estimated-that-the~hort-fall-h
African-American hires was five (5), and the shortfall in Hispanic hires was three
(3). The City's expert estimated that the shortfall in African-American hires was

between four (4) and five (5), and the shortfall in Hispanic hires was two (2).

(h)

The City has adopted a new method of scoring the POST in a manner that is
acceptable to both parties, as provided in Paragraph 13 of this Decree, below.

In resolution of this action, and with the consent of the parties, IT IS THEREFORE ORDERED,
ADJUDGED AND DECREED as follows:

I.

DEFINITIONS AND PARTIES

1.

The parties to this Consent Decree are the United States, through the United States

Department of Justice, and the City of Chesapeake, Virginia ("City").
2.

"Backpajr' refers to a monetary award that represents the value of some or all of the

wages that a claimant would have received from the City if the claimant had been hired by the
City for an entry-level police officer position at or about the claimant's presumptive hire date (as
defined by Paragraph 7 of this Decree, below).
3.

"Claimant" refers to any African-American or Hispanic applicant who: (1) took the EOST

between March-1,2001 and-January -1,2006-as-part-of-the-selection-process-for
the entry-le~el
police officer position with the City; (2) between March 1,2001 and January 1,2006, received a
score of less than seventy percent (70%) on the mathematics component of the POST, and
received a score of at least seventy percent (70%) on the reading comprehension component and

I

at least seventy percent (70%) on the grammar component of the same administration of the
interested-in-being
POST; -and-(3j-timely-submitsa-claim-form-indicating-that-theclaimant-is
considered for individual relief under this Decree.
4.

"Date of entry" of the Decree refers to the date on which the Court orders entry of

the Decree at or following the Fairness Hearing on the Consent Decree described in Section IV of
this Decree, below.

5.

"Days".refers to calendar days unless business days are clearly specified in the context of

a specific provision of this Decree.
6.

"Individual relief" refers to monetary relief in the form of a backpay award and/or an

offer of priority hire, with retroactive seniority (as defined by Paragraph 8 of this Decree, below),
that a claimant may be offered pursuant to the terms of this Decree.

7.

"Presumptive hire date" for any claimant refers to the earliest date of hire of any applicant

to whom the City administered the POST on or after the date on which the claimant failed the
POST.
8.

"Retroactive seniority" refers to the right of a claimant who is hired by the City as a

priority hire pursuant to the terms of this Decree and successfully completes the police training
academy to receive seniority credit for the time period between the claimant's presumptive hire
date and the date on which the claimant actually begins employment with the City as a prio~ty
Ere. Such seniority shail-be used-on1yfor:future pay-status, future accrual-of-vacation-andksick
leave, pension benefits (to the extent that back contributions by the City to the Virginia

..

Retirement System ("VRSa') are allowed by state law and policy and regulation),
layoffs/reductions in work force, and eligibility for retirement, continuation of health benefits on
retirement and payment for unused sick leave. Notwithstanding anything to the contrary in this
Paragraph; nothinginthi~-Decree-shall-be-conshued-to-obligate-the-~i~-to-provide-pension-or
other retirement benefits to a claimant who receives retroactive seniority under this Decree,
except to the extent that such non-VRS benefits would be provided by the City had the claimant
actually begun employment in the City's police department on the claimant's retroactive seniority
date. However, the City shall take all reasonable administrative actions allowed by state law,
6

policy and regulation (including contributions for pensions) to ensure that each claimant who
receives retroactive seniority under this Decree will receive from the VRS the pension and other
retirement benefits the claimant would have received had the claimant begun employment on the
claimant's retroactive seniority date.
9.

"Title VII" refers to Title VII of the Civil Rights Act of 1964,42 U.S.C. $ 2000e, et seq.,

as amended.

11.

PURPOSES OF THIS DECREE

10.

Under this Decree, the City agrees that it will:

i

(a)

comply with Title VII in its hiring of police officers; and

(b)

provide, as appropriate under the terms of this Decree, monetary relief andlor
priority hiring relief with retroactive seniority to qualified claimants who were
denied employment with the City due to the employment practices challenged by
-tlie-United-Statesinthis-case.

III.

GENERAL IN~~~NCTIVE
RELIEF

11.

The City, its employees, supervisors, and agents, jointly and severally, are enjoined from

engaging in any act or practice in its entry-level police officer selection procedures that
unlawfully discriminates on the basis of race or national origin, in violation of Title VII, against
-

any Afican-Americms-or-Hispanics;12. .

I

--

--

-

. -. - .- - ..

-

-

-

-

-

Since approximately January 2006, the City began using the POST in a fully

compensatory manner, i.e.,averaging the scores on the reading comprehension, grammar and
mathematics components of the POST, with a cut-off score as low as sixty-six percent (66%) as

1

part of the City's entry-level police officer selection process.

,

13.

As the parties have agreed, and as the C o d approves bydentryof this Decree, if the City

wishes to continue to use the POST as part of its screening or selection+processto %re entry-level
it
policeofficers, the City shall continue to use the -POSTin a filly compensatory manner (k,
shall average an applicant's scores on the various components of the POST (G,reading
comprehension, grammar and mathematics)), and-the Cityshall use only,an overall~cut-offscore

14.

%le

this Consent Decree remains -in effect, +the'City, -its employees, supervisor< and

agents,-jointly&d severally, shall not hse in'thecselection of entjr-levd police officers; afiy test' "
of mathematics skills that resultsb a dispiirate'impact. Bnd is not job related ibr.t~e'entry-level

andkonsistent with bushess .ne:essi@:
pol?ce ~fficei;~osition

"Tothat end, if the City wishes to

use, in the-selection of ektry-level police-officers,'su;iy.test o'f niatJiemati'cs~sElls~~or~abilities~"other

than the POST scored in the mannk described in -Paragraph 'l:3!of this Decree; above; -theCity

<*,

shallrobtain-pn~ragreebient-bj&eWnited-~ taf&s;or .absent ‘su~~~agreem~~iiora~~roval-o f-the

.;.

15.

The City shall desi@it&anindividual who'shall be responsible for.edorcirig4he

-

provisions of this Decree. This individual's responsibilifiesShsili include, but not be limited to,
*

the following:

*
3

-

($---- enswing-that-the-(2ityLfully-implementsand~complies~with-all-paragraphs-of-this

Decree; apd
(b)

receiving complaints of discridation on +thebasis of race or national origin in
the screening, selection!and hiring of police officers in the City's Police

.-

Department.
8

I

this Decree), along with a cover letter in the form set forth in Appendix C to this
Decree; and
(b)

to all sworn employees in the Chesapeake Police Department, via hand delivery at
the place of employment of each such individual, or as an attachment to each such
individual's regularly distributed paycheck information, along with a cover letter
in the form set forth in Appendix D to this Decree.

1

At or before the time notices are provided pursuant to subparagraph (a) of this Paragraph, the
City shall provide to the United States a list stating the'last known address of each individual to
whom such notice is being sent. At or before the time notices are provided pursuant to
subparagraph(b) of this Paragraph, the City shall provide to the United States a list of the

-

indviduals to whom notice is being provided pursuant to subparagraph (b).
19.

The City shall publish notice, in a form substantiallythe same as that set forth in

of-the-Vir~nian-Pilot;-Appendix-E-to-this-Decree, in-the-W-ednesday;-Friday-and-Sunday-editions
The published notice shall appear with a headline in bold typeface, surrounded by a dark border,.
shall be no smaller than six (6) inches by ten (10) inches in size, and shall be placed in the local

1

news section or other prominent location agreed to by the parties. All such newspaper notices
shall be published during one (1) week concluding no later than six (6) weeks prior to the date set
for-the-Fairness-Hearing-on-the-Gonsent-ere
20.

-- - - - -

---

--

-

-

- .-

..

-.
.

No later than ten (10) days prior to the Fairness Hearing on the Consent Decree, the

United States and the City shall file a response to all objections timely filed with the Court that
also have been timely received by the United States and the City.

V.

ENTRY OF THE CONSENT DECREE

21.

If the Court determines that the terms of this Decree are fair, reasonable, equitable and

otherwise consistent with federal law, the Court shall enter the Decree at or following the
Fairness Hearing on the Consent Decree.

VI.

INDIVIDUAL RELIEF
A.

22.

The Settlement Fund

Within fifteen (15) days fiom the date of entry of this Decree, the City shall

propose to the United States a federally insured fmancial institution in which an account shall be
opened and into which the Settlement Fund shall be deposited pursuant to Paragraph 23 of this
Decree, below.
23.

Within thuQ (30) days from the date of entry of this Decree, the City shall deposit into an

=

account in a federally insured frnancial institution agreed upon by the parties the sum of Sixty-

&,;

Five Thousand Dollars-($655000.00)(the-'Settlement-Fund':), to satisfjr-any-and all claims by the

.&

United States for backpay.
24.

The Settlement Fund, including any interest that accrues thereon, shall be distributed by

the City to claimants entitled to backpay under this Decree, as provided in Section VI, subsection

I, of this Decree, below. Any portions of the Settlement Fund remaining in the account after the
payment-of-all-claims-and-redist~butiols-der-ts-Dec~ee-shall-r.e~e1S-back-to-the-Ci~.
25.

The City shall pay all federal, state and local taxes and other contributions that normally

are paid by employers and that are due on any backpay award paid to a claimant, including, but
not limited to, the appropriate employer's contributions to Medicare and the Social Security fund.

No such taxes or contributions shall be deducted fiom the Settlement Fund, the interest that
accrues on the Settlement Fund, or any claimant's backpay award.
26.

The City shall, to the extent required by law, withhold from each claimant's backpay

award all appropriate federal and state income taxes and any other required employee

I

withholdings or deductions. Such amounts shall be deducted by the City from each claimant's
backpay award and shall be paid by the City fiom the Settlement Fund account.
27.

The determination that a claimant is eligible for individual monetary relief, and the

&mount ofindividual m o n e t e relief for whichJa claimant 'is eligible, shall be within the sole
discretion of+theUnited States. However, no claimant shall be awarded backpay in an amount
greater than five thousand dollars ($5,000.00).

B.
28.

Prelirninarv Eligibility for Individual Relief

I

Individuals preliminarily eligible for relief under this Decree shall include each African

Ameiican anddH1spanic(a)

took the POST as part of the City's selection process for entry-level police

,

officers between March 1,2001 and January 1,2006; and
(b)

received a score of less than seventy percent (70%) on the mathematics
component of the POST, and received a score of at least seventy percent (70%) on

the-reading-comprehensioi~-component-and-seven~-percent-(-'/-0%)
-on-the-grammar
component of the same administration of the POST.
Each such individual is listed in Appendix B to this Decree. Such individuals need not seek
priority hiring relief or accept an offer of employment with the City in order to receive an award

relief must meet the criteria described in subparagraphs (a) and (b) of this Paragraph, above, and
have reeeived scores on the POST components (at the time that the individual took the POST
between March 1,2001 and January 1,2006, and failed the mathematics component of the
POST, but passed the reading comprehension and grammar components of the POST) that
resulted in an overall average score of at least sixty-six percent (66%).
29.

Within t

w (30) days from the date of entry of this Decree, the City shall send a copy of

the Notice of Entry of Consent-Decreeand Interest in Relief form, set forth in Appendix F to this
Decree, via certifieaU.S. mail to the last known address of eacki individual preliminarily eligible
for relief, as described in Paragraph 28 of this Decree, above.
C.
30.

Claimants to Submit Interest in Relief Form

In order to be considered for relief under this Decree, a claimant must submit a completed

and signed Interest in Relief form to the United States. A claimant shall be deemed to have
submitted-a-completed-and-signed-Interest in-Relief-form -if-that-fom-is>(-13-post-mmked-within
sixty (60) days fiom the date of entry of this Decree by the Court; and (2) submitted in
accordance with the instructions accompanying the Interest in Relief form and the provisions of
this Decree.
3 1.
-

Any claimant who fails to submit a completed and signed Interest in Relief form to the

-Wnited-States-witl~in-si~-ty-(6O)-days-from-the-date-of
enw-o f-this-Decree-by-the-Court,-absenta showing of good cause, shall be deemed to have waived any right to be considered for individual
relief under this Decree. The determination that a claimant has shown good cause shall be within
the sole discretion of the United States, subject to review by the Court.

4~
Ai

D.
32.

United States to Make Initial Determination
of Claimants' Eligibilitv for Individual Relief

Within one hundred twenty (120) days from the date of entry of this Decree by the Court,

the United States shall provide to the City a list that identifies all individuals preliminarily
I

1

I
i

eligible for relief who have submitted an Interest in Relief form to the United States. The list
required by this Paragraph shall indicate the type(s) of relief, if any, for which the United States
has determined each such claimant is eligible, and each such claimant's presumptive hire date, as

33.

The City may, during the sixty (60) days following the date on which the United States

provides to the-Citythe list required by Paragraph 32 of this Decree, above, require any claimant

1

that the United States deems eligible for priority hire relief to appear for and cooperate in any
selection procedure (except the claimant shall not be required to take the POST) designed to
--

- -

--

.j

,

-

on of entry-level police

&,

officer in the City's Police Department, using the lawful, objective selection procedures in use by
the City at the time the claimant is processed for the priority hire position with the City. The City
shall make reasonable efforts to accommodate claimants in scheduling such selection procedures.

I

34.

No later than one hundred eighty (180) days from the date of entry of this Decree, the
---- - --

- -- -- p--pP--Pp--..---

--

City shall provide to the United States, in writing, all objections it has to the entitlement of any
I

claimant to priority hiring relief as determined by the United States. Any such objection shall
state all groui~dsfor the City's contention that the claimant is not eligible for priority hiring relief
and shall identify all witnesses with knowledge of facts supporting the City's contention. On the

date on-whichit provides to the United States any such objections, the City also shall provide to
the UnitedaStates copies of all documents relating to or supporting the City's objections. In
addition, the City-shallmake available for interview (to be conducted in Chesapeake, Virginia)
all officials, agents and employees of the City with knowledge of facts supporting the City's
objections within seven (7) days after the United States so"requests. The parties shall thereafter
make good faith efforts to resolve any objections and to reach agreement regarding the identities
of the claimants .entitled to priority hiring .relief: .Any dispute which the parties cannot resolv,e
involving pfiority hirifig relief shall be resolved by theLCourtdhaving
jurisdiction over this case.

F.
35. ,,

Within two hundred ten (2 10):days-from4he date of.entry of this Decree by the Court, the

United States shall file with the-Court a Relief Awards List stating, 'for each individual listed in
Appendix B to this Decree, whetherthe claimant timely returned an Interest i n Relief form, the

claimant's~racelnational-originr-the-type~s~-of-relief-sought-bythe
elsimant, the type(s) of-relief--for which the Uriitetl States deems the claimant -eligible.and the claimant's presumptive hire date.
In-addition,for each claimant the United Slates deems eligible forbackpay, ,the Relief Awards
List shallstate the amount of the Settlement Fund (not to exceed five >thousanddollars
($5,000.00) per individual) that the United States has determined should be awarded to the '

-claimant~The-United-States-shall-simultaneously-see-a-copy-of-the-Relief-Awards
List-on
City.
36.

.'

.

For purposes of the Relief Awards List, the United States shall determine each claimant's

share of the total amount of backpay (not to exceed five'thousand dollars ($5,000.00) per
individual) in a manner that is reasonable and equitable in relation to .the claimant population and

t*
Ie

Individual Relief and Objection form, set forth in Appendix G to this Decree, as well as a letter,
set forth in Appendix H to this Decree, notifying the individual of the United States' relief
determinations regarding the individual's eligibility for relief under the Decree, the reasons for
any determination that the individual is ineligible for any form of relief, the proposed amount of
backpay to be awarded to the individual, and whether the City has objected to a determination by
the United States that the individual is entitled to priority hiring relief.
40.

Claimants who object to the United States' proposed relief determinations may file

objections that comply with the following:
(a)

"

-

Objections shall state the objector's name, address and telephone number; set
forth a description of the objector's basis for disputing the United States' relief
determination; include copies of any documentation supporting the objections;
state the name and address of the objector's counsel, if any; and state whether the7?*
objector -wishes-the-opportuni~-to-be
heard-in-court-at-the-Fairness -Hearing on

-

Individual Relief;
(b)

Objections shall be submitted by filing the original with the Court at the following
address:
Clerk of the United States District Court for the
Eastern District of Virginia

alter-Em-Ho$fman-Unitedstates-Courthouse--600 Granby Street
Norfolk, Virginia 235 10

(c)

Objectors also must mail a copy of any objection to the United States Department
of Justice and the City at the following addresses:

Chesapeake Police Settlement Team
U.S. Department of Justice
Civil Rights Division
Employment Litigation Section
950 Pennsylvania Avenue, N.W. - PHB Room 4040
Washington, D.C. 20530; and
Darlene P. Bradbeny, Esq.
Breeden, Salb, Beasley & DuVall, P.L.C.
555 East Main Street, Suite 1210
Norfolk, VA 235 10-2234
Objections must'be filed no later than thirty (30) days prior to the date set for the
Fairness Heafing on Individual Relief. The post~markdate on the objection shall
be theadate of submission.
41.

No later than five (5) days prior to the date set for the Fairness Hearing on Individual

Relief, the United States and the City shall file with the Court, and serve on the objecting paw, a
reply to each timely objection.

H.
42.

-

-Avvroval-of-Final-Relief-Awards-List-

i.

'c

At or following the Fairness Hearing on Indiddual Relief, the Court shall determine

which, if any, objections to the United States' relief determinations, as stated in the Relief
Awards List filed pursuant to Section VI, subsection F of this Decree, above, are well-founded.
The Court shall then approve the Relief Awards List as submitted or, if the Court finds any
---obje~tion~s-)-well-f~unded,shall-amend-it-to-adjust-the-amount-dnature-of-the~elief~to~b~e~
awarded to the claimants consistent with such fmding(s), while maintaining, to the extent
possible, the proportionate amount of backpay awarded to all other claimants (but not to exceed
five thousand dollars ($5,000.00) per individual). The list approved by the Court will be the
Final Relief Awards List.

43,

The Court shall find that any objection regarding the amount of backpay to be awarded to

a claimant is well-founded only if the amount is not reasonable and equitable in relation to the

total number of claiinants eligible for monetary relief and the total amount of monetary relief to
be awarded under this Decree, but, in accordance with the provisions of this Decree, will ensure
that no individual is awardedbackpay in an amount greater than five thousand dollars

44.

The Courtlshall find that any objection, including any objection made by the City,

regarding 'a1claimanf's-eligibilityfor priority hiring relief iswel'l-founded only if the 'objector(s)
proves by a preponderance of the evidence that, at the time the claimant failed the mathematics
colnponent of the POST', but passed the readipg comprehension and grammar components of the
POST, the claimant was not qualified for the position of entry-level police officer in the City's

-

Police Department using the lawful, objective selection procedures in use by the City at that time, .,.
or is-not-currentlyqualified-as-of-thedate-of-the-Fairness--Heaz.zg-on-Indivlieliefusing-the

- -+

lawful, objective selectionprocedures then in use by the City. ' In addition, the Court shall find
that an objection, including an objection made by the City, regarding a claimant's eligibility for
priority hiring relief is well-founded if the objector(s) establish(es)by a preponderance of the
evidence that the claimant failed to cooperate in or to appear for the administrationof a measure
-

or-evaluation-of one-of-the-~laimant~s-quali~fications,-as-allowed-by-Paragraph-3
3-of-this-D-ecree,.
above.

I.
45.

Payment of MonetarvRelief Awards

No later than thirty (30) days after the Court determines at or following the Fairness

Hearing on Individual Relief each claimant's eligibility for relief under this Decree, the United

-

States shall mail, via certified U.S. mail, notices of the monetary relief awards to all claimants
determined by the Court to be entitled to monetary relief, as stated in the Final Relief Awards
List, at their current or last known address. Each notice shall include:

46.

(a)

a statement of the amount of the monetary relief award for that claimant as stated
on the Final Relief Awards List and an explanation of the time limit for
acceptance of the monetary relief offer;

(b)

an Acceptance of Relief Award and Release of Claims, as described in Paragraph
46 of this Decree, below; and

(c)

any withholding forms provided by the City that it deems\necessaryto comply
with its withholding obligations under law.

As a condition for the receipt of a monetary relief award, each claimant otherwise entitled

to monetary relief as indicated in the Final Relief Awards List shall be required to execute a copy
of the Acceptance of Relief Award and Release of Claims form, set forth in Appendix I to this
Decree, and return it to the United States no later than thirty (30) days after the United States
-

-

- -

-.

-

-

-

m
United States shall be the postmark date. A failure to accept a monetary relief award and to
return the executed Acceptance of Relief Award and Release of Claims and withholding forms
within the time allowed shall constitute a rejection of the offer of relief and shall release the
United States and the City fiom any further obligation under this Decree to make a monetary
--

-

-

-

.

- ---

-- --

-

-

-

--

- - - -.

-

--

-- -

-

relief award to that individual.
47.

No later than forty-five (45) days after the United States mails the Acceptance of Relief

Award and Release of Claims forms and other materials as required by Paragraph 45 of this

Decree, above, the United States shall forward to the City all executed Acceptance of Relief
Award and Release of Claims and withholding forms it receives.
48.

If any claimant listed on the Final Relief Awards List rejects a relief award, the United

States shall reallocate the amount of monetary relief allocated to that claimant on the Final Relief
Awards List to those claimants who timely returned Acceptance of Relief Award and Release of

1

Claims and withholding fonns, in a manner designed to allocate the total amount of monetary

I

relief available in the Settlement Fund, while preserving the relative proportions of the claimants'
shares of the Settlement Fund as'stated on the Final Relief Awards List, but no individual shall
be awarded an amount exceeding five thousand dollars ($5,000.00). The United States shall
amend the Final Relief Awards List to reflect any such reallocation and provide a copy of the
amended Final Relief Awards List to the City (or inform the City that no amendments are
required) no later than forty-five (45) days after the United States mails the materials required by

2

Pasagraph-45-ofthis-Decree,-above;If-the-Final -Relief-Awards-List-is-modified-pursuant to this

-A

Paragrapli, the United States shall file a copy of the amended Final 'Relief Awards List with the
Court.
49.

No later than thirty (30) days after the United States provides io the City the amended

Final Relief Awards List or informs the City that no amendments are required, the City shall mail
a-nlonetary-relief-award-~heck-to-ea~h-~laimant-listed-on-the-Final-Relief-A-w~ds-List-as-eli~ble
to receive a monetary award who has timely returned an executed Acceptance of Relief Award
and Release of Claims and withholding forms. The amount of each such claimant's check shall
be the amount stated for the claimant on the Final Relief Awards List, as amended pursuant to
Paragraph 48 of this Decree, above, less all appropriate taxes and other amounts required to be

i

I

withheld by law. The City shall forward to the appropriate government agency such taxes and
other amounts required to be withheld by law. The employer's share of any applicable payroll or
other taxes shall not be deducted fi-om any amount of monetary relief to be paid to any claimant
under this Decree.
50.

No later than thirty (30) days after the United States provides to the City the executed

Acceptance of Relief Award and Release of Claims and withholding forms and the amended
Final Relief Awards List (or notice that no amendment is required), the City shall provide to the
United States a copy of each monetary relief award check mailed to a claimant pursuant to
Paragraph 49 of this Decree, above, along with a statement indicating the amounts withheld fi-om
each such check and the purpose of each withholding.
5 1.

One l~undredtwenty (120) days after the City mails the last monetary relief award check

required by Paragraph 49 of this Decree, above, the City shall provide to the United States a list

,#;,

of all-checksihat-have-been-returnedto the-Gty-undeliverableand-of-any other-checks-that-have

,

not been cashed, as well as a statement of the amount of funds remaining in the Settlement Fund
account. Unless the United States determines that the amount of monetary relief represented by
the returned and/or uncashed checks is de minimis, that amount will be redistributed as directed

I

by the United States in a manner consistent with the provisions of this Decree. Whether the
amount oEmonet~-relief-represented-by-the-returned-~he~ks-is-de-mine-within-the

sole discretion of the United States.
52.
I

One hundred eighty (180) days after any redistribution of monies in the Settlement

Fund account, as provided for in Paragraph 51 of this Decree, above, the City shall provide the
United States with a final accounting of the monies still remaining in the Settlement Fund

account. T121rty (30) days after such accounting is provided to the United States, the monies
remaining in the Settlement Fund account shall revert back to the City.
J.
53.

Priority Hiring with Retroactive Senioritv and Contributions to the Pension Fund

Within ninety (90) days after the Court rules on the claimants' eligibility for priority

hiring relief at or following the Fairness Hearing on Individual Relief, the City shall hire as entrylevel police officers in the Chesapeake Police Department a total of up to eight (8) claimants
whom the Court has approved as eligible for priority hiring relief as indicated on the Final Relief
Awards List. In making its priority hire decisions, the City shall attempt to provide priority
hiring relief to both African-American and Hispanic claimants.
54.

The City shall extend conditional offers of employment in writing to claimants who

are eligible for priority hiring relief as indicated on the Final Relief A m d s List until eight (8)
priority hires have been made or the Final Relief Awards List has been exhausted, as defined by
-Paragraph-55- of-thisDecree;below. Only-an offer-that-results-inthe-p~icipation-of-a-c1aimant
:;eligible for priority hiringrelief in at least the first day of the police training academy will count
as a priority hire.
55.

i

For purposes of Paragraph 54 of this Decree, above, the Final Relief Awards List

shall be exhausted when all claimants who are eligible for priority hiring relief as indicated on
--

the Final-Relief-Awards-List-have-met-one-of-the-following-~nditions
1(a2-have-been-hired- as -

-

priority hires pursuant to this Decree; (b) have rejected an offer of priority hire; (c) have failed
the post-offer medical or psychological examination regularly required of new entry-level police
officers with the City; or (d) based on information discovered by the City after the City provides
its objections to the United States, as set forth in Paragraph 34 of this Decree, above, at the time

I

the claimant took and failed the mathematics component of the POST, but passed the reading
comprehension and grammar components of the POST, the claimant was not eligible for the
entry-level police officer position with the City using the lawful, objective selection criteria used
by the City at that time. If there is a dispute between the parties regarding whether a claimant
was eligible for the entry-level police officer position with the City using the lawful, objective
selection criteria used by the City at the time the applicant took and failed the mathematics
component of the POST, but passed the reading comprehension and grammar components of the
POST, the parties shall submit the dispute to the Court pursuant to Paragraph 62 of this Decree,
below. In resolving any such dispute, the Court shall fmd that the claimant was eliable for the
position, unless the City establishes by a preponderance of the evidence that the claimant did not
meet the lawful, objective selection criteria used by the City at the time the claimant took and
failed the mathematics component of the POST, but passed the reading comprehension and
grammar-components-ofthe-POST- - - -- -56.

L
.

- -- - -

W i t h one hundred tweidy (120) d@s after the Court'rules on the claimants'

eligibility for priority hiring relief at or following the Fairness Hearing on Individual Relief, the
City shall provide to the United States a copy of each written offer of priority hire made pursuant
to this Decree, the name and date of hire of each claimant hired as a priority hire pursuant to this

the Final Relief Awards List was not hired, along with all available documentation of such

57.

On the date on which a claimant who was hired as a priority hire under this Decree

successfully completes the police training academy, the City shall credit the claimant with
--- -

retroactive seniority in the police officer position as of the claimant's presumptive hire date as
stated on the Final Relief Awards List, as amended pursuant to Paragraph 48 of this Decree,
above, and make all pension contributions consistent with Paragraph 8 of this Decree, above.

VII.

RECORD KEEPING AND COMPLIANCE MONITORING

58.

The City shall maintain all of the follo~&~
records, as defined in Title 42.1, Section 77

,

of the CodesofVirginia of 1950, as.amended, for the life of this Decree:

(8)

all applications for eiitryrlevelpolice officer positions in the City's Police
Department;

(b)

all documents relating to the screening, evaluation or selection of applicants for
the enby-level police officer position;

(c)
--

all records relating to the development and/or validation of any selection practice
-

-

- --

- -- -

or procedure the City uses to screen or select
(d)

all documents relating to written or verbal complaints made by any person or
organization regarding discriminationin hiring of police officers on the basis of
race or national origin;

.-

1

-

--

-

..
.
.--

- -

(e)

all documents relating to the evaluation or selection of claimants to be offered
p
p
p
p
p

priority hire andlor to the employment of claimants hired as priority hires under
this Decree; and

-

--

(f)

allother documents relating to the City's compliance with the requirements of this
Decree, including but not limited to documents relating to the payment or award
of individual relief to any claimant under this Decree.

59.

Except as otherwise provided in this Decree, for the duration of the Decree, the City will

make available to the United States, no later than thirty (30) days after the United States so
requests in writing, any records maintained in accordance with Paragraph 5 8 of this Decree,
above, and any additional documents relating to any dispute arising under the Decree.
(,',

omputerreadable format.
61.

Within thirty (30) days after the United States so requests in writing, the City shall make

available for interview (to be conducted In Chesapeake, Virginia) by the United States any agent,
employee or official of the City who the United States reasonably believes has knowledge of
City's compliance with the terms of this Decree or to resolve
I

<

a

a dispute arising under this Decree. This obligation shall remain for the duration of this Decree.

VIII. DISPUTE RESOLUTION
62.

The parties shall attempt in good faith to resolve infonnally.any disputes that arise under

this Decree. If the parties are unable to resolve the dispute expeditiously, either paity may submit
the disputed issue to the Court for resolution.

IX.

DURATION OF DECREE

63.

This Decree shall be dissolved and this action shall be dismissed, without further order of

the Court, upon the occurrence of the later of the following two (2) events:
26

(a)

the passage of twelve (12) months fiom the date of entry of this Decree;

(b)

the Eull implementation of all individual relief as contained in Section VI of this
Decree, including, but not limited to, payment of backpay to all claimants eligible
for relief, crediting by the City of retroactive seniority to all claimants receiving
priority hiring relief, and payment by the City of the appropriate pension amounts
to all claimants hired as priority hires.

X.

COSTS AND FEES

64.

Except as set forth in this Decree, each party shall bear its own costs and expenses

incurred as a result of obligations imposed by this Decree, including the cost of all notification
and publication procedures.
65.

Each party shall bear its own costs, expenses, and attorney's fees incurred in this

litigation, including those incurred in resolving any dis
- -.

- - - - -- . -

..

XI.

MISCELLANEOUS

66.

For the duration of this Decree, the Court shall retain jurisdiction over this Decree for the

purpose of resolving any disputes or entering any orders that may be appropriate to implement
the Decree.
-

6-7.. - ~~Bxc~pt~as~~th-e~~iseprovi-ded-in~t~s~Decree~dl-docwni=nts
required-to-b-e-deliveredunder
this Decree to the United States by the City shall be sent to the attention of:
Chesapeake Police Settlement Team
U.S. Department of Justice Civil Rights
Division Employment Litigation Section-PHI3 4040
950 Pennsylvania Ave., NW Washington, D.C. 20530

-,
*,41

w,.

68.

Any documents required to be delivered under this Decree by the United States to the
City shall be sent to the attention of
Darlene P. Bradberry, Esq.
Breeden, Salb, Beasley & DuVall, P.L.C.
555 East Main Street, Suite 1210
Norfolk, Virginia 235 10

AGREED AND CONSENTED TO:

./'-I

For D~febdant
. !
City of Chesapeake, VA:

For Plaintiff United States:
WAN J. KIM
Assistant Attorney General
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DAVID J. PALMER
Chief
Employment Litigation Section

YBRADBERRY

DARLENE
555 East Main Street, Suite 1210
Norfolk, Virginia 235 10
Telephone: (757) 622-1 111
Facsimile: (757) 622-4049

Office of the City Attorney
30.6 Cedar Road
Chesapeake, VA 23322
Telephone:
(757) 382-6586
Facslmlle: (7577--3-8822-g74-9
L
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SONYA A. RAO
S M O N A. SEELEY
MICHAEL J. ALEXIS [VA Bar No. 437961
ELIZABETH A. SPECK
Trial Attorneys
U.S. Department of Justice
Civil Rights Division
Employment Litigation Section
950 Pennsylvania Avenue, N.W.
- __ Patrick Henry Building, Room 4036
Washngton, D.C. 20530
Telephone: (202) 514-6269
Facsimile: (202) 5 14-1005
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