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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION -
No. - CV-___ ()
UNITED STATES OF AMERICA,
Plaintiff,
. : S ‘ COMPLAINT
THE HONORABLE JERRY BRASWELL, JURY TRIAL DEMANDED

SENIOR RESIDENT SUPERIOR COURT JUDGE
FOR NORTH CAROLINA JUDICIAL DISTRICT v
8-B, in his official capacity,

AND

ADMINISTRATIVE OFFICE OF THE COURTS
OF THE STATE OF NORTH CAROLINA,

Defendants.

COMPLAINT |
Plaintiff, United States of America (“United States”), by the uﬁdersignéd attofneys, |
'makés the following axhze;nhent's: |
1A. | This is a civil action brought pursuant to the Umformed Services Employment and

Reemployment Rights Act of 1994, 38 U.S.C. §§ 4301 - 4333 (“USERRA”).

JURISDICTION AND VENUE
2. - This Court has Junsdlctlon over the subject matter of this action pursuant to
38US C. §4323(b) |
3. Venue is proper in this district under 38 U.S.C. § 4323(c)(1) and 28 U.S.C.
§ 1391(b). Defendants, The Honorable Jerry Braswell, Senior Resident Superior Court Judge for
North Carolina Judicial District 8-B (“Judge Braswell”) and the Adﬁﬁnistrati?e Office of the

Courts of the State of North Carolina (the “AOC”) maintain places of business in this judicial
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district in Wayne County,. North Caroiina. Additionally, a substantial part of the events giving
ris;‘e to the claim occurred in this district.

4. Defendant Judge Braswell is a constitutional officer of the State of North
Carolina. | |

5. Defendant AOC is an agency of the State of North Cafolina.

CLAIM FOR RELIEF

6. Defendant Judge Braswell was responsible for appointing and reappointing
Magistrates in North Carolina’s 8v“‘ Judicial District during the relevant period of time covered by
this Complaint.

7. On or about January 1, 2005, James L. Myles (“Mr. Myles™) was appointed by
Defendant Judge Brasweﬂ? to servé as a Magisﬁate in North Caroling’s 8™ Judicial Disﬁjct,
which inéludes Wayne County, North Carolina, for a two-year term.

8. As a Magistrate, Mr. Myles was employed by Defendant AQC, |

9. Mr. Myles’ salary as a Magistrate was paid by Defend_ant AOC.

| 10. At.the time of hlS appomtment, and ’rhfoughout his term as a Magistraté, Mr.
Myles served in the United States Mmy Reserve (“Army Reserve™). |
1. Mr. Myles enlisted in the United States Army in December of 1986. He served in
the Army for approx_imately nine years, achieving the rank of sergeant, and was honorably
discharged ih March of 1995.

12. Mr. Myles enlisted in the Army Reserve in Novémbef of 2005 , achieved the rank

of staff sergeant, and continueé to serve in the Army Reserve.

13.  During 2006, Mr. Myles attended drill sergeant school and received the training
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required to serve as a drill sergeant, and he presently serves as a drill sergeant training members
of the United States Navy and United States Air Force th will be deploye;d in Iraq and
Afghanistan, and around the world.

14.  Asaresult of his service in the Army Reserve, Mr. Myles was required to take
days off from work as a Magistrate in 2006 to complete his military duties. |

15 . As a Magistrate, Mr. Myles was supervised by the Chief District Court Judge in
North Cai'olina’s 8™ Judicial District, the Honorable Joseph Setzer (“Jﬁdge Setzer™). |

16.  On, November 2, 2006, Defendant Judge Braswell sent a letter to Mr. Myles
criticizing Mr. Myles’ attendance record, including absences necessitated by Mr Myles’ 'military

svervice obligaitions, and indicating that Mr. Myles’ “National Guard duty comes second to YOuf

job.”

17. Defeﬁdant Judge Braswell attached a memorandum to his letter of Ndvcmbc_sr 2,
2066, preparéd bnyudge Setzer, which alleged that Mr. Myles h'ad't'a.ken 188 days off from work
between J anuary 1, 2006 and September 30, 2006, including “54 days for military duty..”

18.  Inhis letter of November 2, 2006, Defendant Judge Braswell prohibited Mr.
Myles from taking: any non-emergency leave until after April 3;0, 2007. |

19.  The Clerk of the Court in North Carolina’s 8% Judicial District is respoﬁSible ‘
for nominating Magistrates for reappointment,

20. lOn or about O(;tober or November of 2006, the Clerk of the Court nominated
Mr. Myles for reappointment to an additional term as a Magistrate.

21.  InFebruary or March of 2007, Defendant Judge Braswell did not
| reappoint Mr. Myles to an additional term as a Maéistrate.

22, Defendant Judge Braswell’s decision to not reappoint Mr. Mylesasa*

-3
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Magistrate was motivated in part by Mr. Myles’ military service.

23.  Indeciding whether to reappoint Mr. Myles, Defendant Judge Braswell, |

_placed emphasis on Mr. Myles’ use of military leave, and should have considered whether it was

unlawful to do so.

24. . Mr. Myles filed a complaint under USERRA with the United States Department
of Labor on July 17, 2007. |

25.  The United States Department of Labor’s Veferaﬁs’ Employment ana Training
Service (“VETS™) conducted an.investigatidn of Mr. Myles’ complaint.

26. | During the VETS mVestigation, Defendant Judge Braswell indicated in a letter
dated August 8, 2007 that Magistrate reappointment decisions were “co_mpletélyf within his
discretion and that “USERRA has no application on this case.” ‘ | | |

27.  VETS sent a letter to Defendant Judge Braswell,v da&ed Avugust 29, 2007,
indicating that, in the opinion of VETS, Mr. Myles’ clair;i was meritorious and Mr. Myles waé
entitled to reappoiﬁﬁrnent.

28 In fespdnse to the August 29,'2007 letter from VETS, Defendant Judge Braswell
indicated in a letter to VETS, dated September 6, 2007, that Mr. Myles was nof reappointed as a
Magistrate because of his faﬂure to coordinate “his time off with the needs and demands of his
job.” Defendant Judge Braswell Went on to say “[a]‘nvemployee has a' right to take vacation, sick
leave or attend to military duties but when it is taken is a matter of concern for the employer and
nota ﬁrﬁlateral decision made by the employee.” '

29.  Defendant Judge Braswell’s refusal to reappoint Mr. Myles as a Magistrate was at
least in part métivated by Mr. Myles’ service in the Army Reserve and was, therefore, in |

violation of USERRA, 38 U.S.C. § 4311.
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30.  Because of Defendant Judge Braswell’s conduct, Mr.' Myles has suffered
significant monetary damages, a loss of benefits, and a loss of opportunities in an amount to be
proven later at trial.

PRAYER FOR RELIEF

WHEREFORE, the United States prays that the Court enter judgment agéinst Defendants
as follows: |

a. Declare that Defendaﬁts’ failure or refusal to reappoint Mr. Myles as a Magistrafe
was unlawful and was therefore in violation of USERRA, 38 U.S.C. § 4311;

b.  Order that Defendants fully comply with the provisions éf USERRA by reappointing
Mr..Myles as a Magistrate;

c. Order that Defendants fully comply with the provisions of USERRA by paying
Mr. Myles all amounts due to him for his loss of wages and any lost benefits caused by
Defendants’ failure or refusal to comply with the provisions of USERRA;’

d. Enjoin Defendants from taking any action against Mr. Myles that fails to comply
with the provisions of USERRA;

e.  Declare thaf Defendants’ violation of USERRA was willful;

f. Award Mr. Myles liquidated damages pursuant to 38 U.S.C. § 4323(dj(1)(C);

g. Award Mr. Myles prejudgment interest on the amount of lost wages and benefits
found due; and

h. Grant such other and further relief as may be just and proper.

JURY DEMAND

The United States hereby demands a trial by jury of all issues so triable pursuant to Rule

38 of the Federal Rules of Civil Procedure.
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This / Véday of )%/W 2008,

Respectfully submitted,

GRACE CHUNG BECKER
Acting Assistant Attorney General
Civil Rights Division

BY: s/ John M. Gadzichowski

JOHN M. GADZICHOWSKI (W1 Bar No. 1014294)
Chief

s/ Michael J. Alexis
KAREN WOODARD (MD Bar - no number 1ssued)
Deputy Chief
MICHAEL J. ALEXIS (VA Bar No. 43796)
Senior Trial Attorney
U.S. Department of Justice
Civil Rights Division
Employment Litigation Section
950 Pennsylvania Avenue, NW
Patrick Henry Building, Room 4906
Washington, DC 20530 _
Telephone: (202) 305-3056.
Facsimile: (202) 514-1005
Email: michael.alexis@usdoj.gov

GEORGE E. B. HOLDING
United States Attorney

BY: s/ Rudy Renfer

RUDY RENFER
Chief
Civil Division
310 New Bern Avenue
Suite 800
Terry Sanford Federal Building & US Courthouse
Raleigh, NC 27601

. Telephone: (919) 856-4530

" E-mail; rudy.renfer@usdoj.gov

Attorneys for Plaintiff United States
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