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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA, )
)
Plaintiff, )

) Case No. 10-cv-518
V. )
)
THE STATE OF WISCONSIN; THE )
WISCONSIN GOVERNMENT )
ACCOUNTABILITY BOARD; THE )
HON. GORDON MYSE, its Chair; )
THE HONS. THOMAS BARLAND, )
GERALD C. NICHOL, MICHAEL )
BRENNAN, THOMAS CANE, and )
DAVID G. DEININGER, its members; )
and KEVIN J. KENNEDY, its Director )
and General Counsel, )
)
Defendants. )
)
)

COMPLAINT

The United States of America alleges:

1. This action is brought by the Attorney General on behalf of the United States pursuant to
the Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA”), 42 U.S.C. 88 1973ff
to 1973ff-7, as amended by the Military and Overseas VVoter Empowerment Act, Pub. L. No.
111-84, Subtitle H, 8§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UOCAVA
provides that absent uniformed services voters and overseas voters (“UOCAVA voters”) shall be
permitted “to use absentee registration procedures and to vote by absentee ballot in general,
special, primary, and runoff elections for Federal office.” 42 U.S.C. § 1973ff-1. Pursuant to
amendments made by the MOVE Act, UOCAVA requires that states transmit absentee ballots to

UOCAVA voters at least 45 days in advance of an election for Federal office when ballot



Case: 3:10-cv-00518 Document#:1  Filed: 09/10/2010 Page 2 of 6

requests have been received within 45 days of that election, unless the state receives a hardship
exemption pursuant to UOCAVA. 42 U.S.C. 88 1973ff-1(a)(8) & (g). Wisconsin sought but did
not receive a hardship waiver under UOCAVA for the November 2, 2010 Federal general
election.

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 U.S.C.

8 1973ff-4, and brings this enforcement action to ensure that Wisconsin’s UOCAVA voters will
have sufficient time to receive absentee ballots they have requested and submit marked absentee
ballots in time to be counted for the November 2, 2010 Federal general election.

3. This Court has jurisdiction pursuant to 42 U.S.C. § 1973ff-4 and 28 U.S.C. 8§ 1345 and
2201.

4. Defendant State of Wisconsin (the “State”™) is responsible for complying with UOCAVA,
and ensuring that validly-requested absentee ballots are sent to UOCAVA voters in accordance
with its terms. 42 U.S.C. § 1973ff-1.

5. Defendant Wisconsin Government Accountability Board (the “G.A.B.”) is responsible
for administering election laws in the State and promulgating rules applicable to jurisdictions in
the State “for the purpose of interpreting or implementing the laws regulating the conduct of
elections.” Wis. STAT. § 5.05(1).

6. Defendant Judge Gordon Myse is the G.A.B.’s Chair and is sued in his official capacity.
The Chair of the G.A.B. or his designee is responsible for canvassing and certifying the election
returns. Wis. STAT. 8 7.70(3). Defendants Judges Thomas Barland, Gerald C. Nichol, Michael
Brennan, Thomas Cane, and David G. Deininger are members of the G.A.B and are sued in their

official capacities.
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7. Defendant Kevin J. Kennedy is sued in his official capacity as the Director and General
Counsel of the G.A.B. As General Counsel of the G.A.B., Defendant Kennedy “perform[s] legal
and administrative functions for the board.” Wis. STAT. § 5.05(1m). Defendant Kennedy has
been designated by the G.A.B. as the Chief Election Officer for the State pursuant to Wis. STAT.
§ 5.05(39).

8. Section 102(a)(8) of UOCAVA requires that states transmit validly requested ballots to
UOCAVA voters not later than 45 days before an election for Federal office when the request is
received at least 45 days before the election, unless a hardship exemption is obtained pursuant to
Section 102(g) of UOCAVA. 42 U.S.C. § 1973ff-1(a)(8).

9. States can be exempted from the requirement to transmit ballots 45 days in advance of a
federal election if they apply for, and are granted, a hardship waiver from the Presidential
designee for UOCAVA, the Secretary of Defense. 42 U.S.C. 8§ 1973ff-1(g). Pursuant to Section
102(g)(2)(B)(i) of UOCAVA, the State applied for a hardship waiver on grounds that
Wisconsin’s September 14, 2010 primary election prohibited the State from complying with
Section 102(a)(8)(A). 42 U.S.C. 88 1973ff-1(a)(8)(A) & (9)(2)(B)(i). On August 27, 2010,
pursuant to its statutory authority, the Department of Defense denied the State’s request for a
hardship exemption.

10. On September 14, 2010, the State will conduct a Federal primary election in which
voters will select candidates for the Federal general election on November 2, 2010. The date of
the September 14, 2010 primary election is 49 days prior to the November 2, 2010 general
election for Federal office. Under Wisconsin law, as the post-election canvassing process takes

approximately 14 days, the list of certified candidates for the general election is not required to
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be available until September 28, 2010, 35 days before the November 2, 2010 general election.
Wis. STAT. § 7.08(2)(c).

11. Election officials of the State have received timely requests for absentee ballots for the
November 2, 2010 Federal general election from voters who are entitled to vote pursuant to the
provisions of UOCAVA.

12. Under Wisconsin law, local election jurisdictions are required to send absentee ballots
to UOCAVA voters by October 4, 2010, Wis. STAT. 8 7.15(1)(cm), and thus will transmit ballots
29 days in advance of the November 2, 2010 Federal general election.

13. Under Wisconsin law, ballots from “military electors” must be postmarked by election
day and received by a municipal clerk within ten days after election day in order to be counted.
Wis. STAT. § 6.221(3)(b). “Military electors” include members of a uniformed service, members
of the merchant marine, civilian employees of the United States and civilians officially attached
to a uniformed service who are serving outside the United States, peace corps volunteers, and
spouses and dependents of the above. Wis. STAT. § 6.22(1)(b). Thus, “military electors” include
members of a uniformed service stationed overseas or within the United States. With the ten-day
extension, military electors would have 39 days to receive, mark, and submit their ballots.

14. Under Wisconsin law, ballots from overseas citizens who are covered under UOCAVA,
but who do not qualify as “military electors,” must be returned by election day to be counted.
WiIs. STAT. § 6.87(6). Thus, UOCAVA voters who are not “military electors” would only have
29 days to receive, mark, and submit their ballots.

15. Defendants’ failure to transmit absentee ballots to UOCAVA voters 45 days in advance
of the November 2, 2010 Federal general election constitutes a violation of Section 102(a)(8)(A)

of UOCAVA. 42 U.S.C. § 1973ff-1(3)(8)(A).
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16. An order of this Court is necessary requiring Defendants to take corrective action in
order to protect the rights granted by UOCAVA and to ensure that the State’s UOCAVA voters
have sufficient time to receive, mark, and submit their ballots in time to have them counted for
the November 2, 2010 general election for Federal office.

WHEREFORE, Plaintiff asks this Court to hear this action pursuant to 42 U.S.C.

§ 1973ff-4 and 28 U.S.C. § 1345, and:

(2) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of Wisconsin
election officials to send absentee ballots to UOCAVA voters at least 45 days in advance of the
November 2, 2010 general election for Federal office violates Section 102(a)(8)(A) of
UOCAVA; and

(2) Issue injunctive relief ordering the Defendants, their agents and successors in office,
and all persons acting in concert with them:

(a) To take such steps as are necessary to assure that UOCAVA voters shall have
sufficient time to receive, mark, and submit their ballots in time to have them
counted in the November 2, 2010 general election for Federal office;

(b) To take such steps as are necessary to afford UOCAVA voters who are
eligible to participate in the State’s November 2, 2010 general election for
Federal office a reasonable opportunity to learn of this Court’s order;

(c) To provide a report to the United States concerning the dates ballots were
transmitted and the number of UOCAVA ballots, by county, sent, received,
and counted for the November 2, 2010 general election for Federal office

pursuant to this Court’s order within 45 days after the election; and
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(d) To take such other steps as are necessary to assure that the State conducts its
elections in compliance with UOCAVA in future federal elections.

The United States further asks this Court to order such other relief as the interests of

justice may require, together with the costs and disbursements of this action.

Date: September 10, 2010

JOHN W. VAUDREUIL
United States Attorney

s/ Leslie K. Herje
LESLIE K. HERJE
Assistant United States Attorney
Western District of Wisconsin
660 West Washington Avenue
Suite 303
Madison, W1 53703
Telephone:  (608) 264-5158

ERIC H. HOLDER, JR.
Attorney General

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

s/ Abel Gomez
T. CHRISTIAN HERREN JR.
REBECCA WERTZ
ABEL GOMEZ
LEMA BASHIR
AMANDA GREGORY
Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone:  (202) 305-1582
Facsimile: (202) 307-3961
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Complete List of Defendants:

The State of Wisconsin; the Wisconsin Government Accountability Board; the Hon. Gordon
Myse, its Chair; the Hons. Thomas Barland, Gerald C. Nichol, Michael Brennan, Thomas Cane,
and David G. Deininger, its members; and Kevin J. Kennedy, its Director and General Counsel

Attorneys for Plaintiff, United States of America:

Leslie K. Herje T. Christian Herren Jr.
Assistant U.S. Attorney Rebecca Wertz

Chief, Civil Division Abel Gomez

United States Attorney's Office Lema Bashir

Western District of Wisconsin Amanda Gregory

660 W. Washington Ave., Suite 303 Attorneys, Voting Section

P.O. Box 1585 Civil Rights Division

Madison, W1 53701-1585 U.S. Department of Justice
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