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. . . . 

,. . . .' . . . .  . , - .  . . . . . .  . . . . .  . . ..: . 
.. , .  b u r n i n g  of a building, Mike's grocery store. . ?  

. . . . . . . . . . . .  . . . . -  ' .  . . 
. . .  . . . . .  . . . . .  I . .  .. - . . . .  . . . . .  . . .  . . . .  . . .  , .- . . . . .  . . . ;The'venue on those cases is presently here in . . . . . . .  

: '; . ! .. : , , . . . .  . .! ' . * . . ' ., , . . .  ........, . - .  . . . .  , -  . . . _ . " .  , . . , . .  , ........ 
I . _ .  . . . .- 

. . .  . . . .  , : . Pender County. . .  : 
Two of the defendants, Ann 

, ,  . . - ,'I 

. . 
) ,  Shepard and ~ e b r g e  Kirby, who did  not appear 

. . .  
. , . . . . .  . . . . . . . t h i s  morning, are also  charged w i t h  conspira- 

* , .  . . _ . . .  . -. :- . . .  
I 4 .  ;.. J ... . . . .  . . 

_ : _  . . - - _ .  . - . :  . . . .,_ . - :icy to assault  emergency personnel; and the - f 

. -  _ . .  .. 
_ ' I  . . I . . .  . , . . . .  . . .  . , _ . _ -  .... . . . .  f '  ) .  I .  ..- . 

!: . . . . . . 
. . . . . .  ---.: :,-',state has agreed with the defense counsel, Mr. . ._ : ,: .::.. . . .  . . .  ... ' .  , .  . : . . . . .  , ,. . . . . . . . .  .. , 

. - 
. .  & 1 .  . . . . . I  . I  . - . . .  ., ,, : . .  .- . . . . . .  . . .- . 

Hunevol representing ihs. Shepard, and Mr. . . . . , . _ ,  - .  ... . . . . .  
, . 

. . . . 

. . .  . . . .  ' , ' 
Ferguson representing F l r .  Kirby, that new bills . . .-  . ... ,' . . . .  

: 8 . . . .  
. of indictment  charging each of those with being 

- .  f,' 6 --- . . . .  
' .  . . . .  . : accessory before the  fact of burnin9 If the 

. . 4 '. . 
venue on that cduld be changed to Pcndcr 

County from New Iranover County for trial at 



thi3 t i m e .  Is t h a t  correct, gentlemen? 

MR. HUNEVOL: I t  is c o r r e c t  a s  far a n  I am . . . .  

- .  concerned so long as the Solicitor's office 

takes some action on the t w o  conspiracy 
, . .' . . . .  

charges, ' . ,  . - .  . . .  
. . . .  . . . . .  

. . . . . . . . .  ., - . . .. . , . . - . . .  f . . .  ' -  . . . . . . .  . . .  . . ,  . ' _... _ S O L .  . .  -, , _  . . .  STROUD: The S t a t e w i l l  , take . action . .. on - 
. . . .  . . . . .  . . .  . ,. . , . . . . 5 .  . . . . . . . .  , .%.. : . .  . . .  . . . . . . . . . .  . . 

. , . . . .  
, , . . .  . - 

. . . . . .  . . . . . . . .  . . . .  tha t .  . . . .  . . . . * - . . .  : . . . . . . .  . . .  . . . . . . .  . . . . I  

, I .- .. . .  . -, 
.'I. 4 . . ,  . .  - . I . , .  . - .  . . 

. . - ' < '  . - I . '  . , I . _ _ . . . . .  
.L . - ,  . . . . . . . . . . . .  .* * 

. . . .  . .- . . . . .  ':. . ' - THE COURT: D o  I: understand that you agree . .  , . . . . .  . . . , 

that  thcne cases you represent may be moved 
f . . . + , to bender County fron New Hanover County 

' . rdr trial at this term? 
. ,  . . . - - 

.L  
. . . . . . . . .  -. 

" I .  . . : . . . .  .- . 
- . . . . . .  . . . .  _. . . : . . MR.. BUXEVOL: Assuhing, your Honor, that  the  . . .  . - 

. . . "- 
3 -. , . State of Sorth Carolina no1 proses the t w o  

. ,  . conspiracy charges against my c l i e n t ,  Hrs. 
- . -- 

1 

- Shepaxd, 

SOL, SWLOUD: The State has entered an agree- 

. - ment with both I&. Hunevol and r<r. FErguson 
- .  

relat ive to t h a t ,  your Honor. 

- .  , 
. . .  - .. . . . .  THI~ COURT: You gentlemen can e n t e r  some stipu- . . . . 
. . 

. . . . . .  . " .  
' .!. lation on that .  . , 

,.., . . , .  . . . . ,  , . . . , 
. , . - - . . I , .  ... ,...,. . . . .  . &  . . .  : :m. FRRGUSON: L e t  m e  s t a t e  t h i s  for the record. 

. . .  . . . . . .  C. . . . . . . . . . . . . .  . . - . ,  . . .  . . . . , _ . I  . . I  . *  . - .  . . 
. . . . -  - . .  

. ,  3 be l i eve  we talked about t h i s  on August . . .  
. . .. 31 when we had the hearing here an bringing " .  

. . . " 
. . in a special venire,and a t  that  t i m e  I d i d  . .  . . '. - 

. . agree with Mr. Stroud along the l i n e s  he has 
b 

ind i ca ted ;  and as far as  I am concerned I am 



. 
* . . ,  -+ ; " ,- ,. 

. * *  c .  . ! _  < - _  I 

. still willing to abide by that position. . .- 
. ., - 

. . . - - . - 
a . 9  -' .. * 

. ?  

I am i n  a peculiar position because Mr. Kirby : 
. . - - -.*.A. - - 

has not  appeared yet.  I have made ef for t  to - + - - . .  
. , 

. . . . . .  
. . 

. . . .  
' * . _  . ,  . 6. . .. - 

, . - ,  
. - . contact him and have people looking for him 

. _- -.  a : , . . . . 
. . . - .. : . . 

. .I -. . -.,:,. . . , .  . , .  . 8 f . , 
L . -  . . . . . . . . .  , ' n o w .  . . .  I am hopeful . . he will be here. I don1+ . ,. - . . -I ... 

. . : $ -, ". . ( .  . 
' , , :  A *%. - .  ..... . , ,  . . . . . .  , . . . . . . . . . . .  . . . . . . .  . . . . .  , - -  .. , - know if he will be. I went by h i s  house in . .  ?fir.7 '.'... 

. . ,.:. ; ,  . ,  . 
... - . .  

: 1 . .  * . . , . , .  . . , .  . . .  . . .  . . . . . .  . . ,. . ., . . . . ,  , ,  ; .  -6 
. . . .  . '. . . , # . ,  * . . .  . . .  . . , -.> .... 

. , . . . . . .  . . . . .  ... : .  . . . ~ i m i n g t o n  this morning before coming t o  . +... e . "-- , . . 

. . 

. . . .  . . 
, .  . , 

. . 
. &".. . . . . .  . . .  . a  . : . . . . . . . . -  .. .- . . . 5 .  

. . . .  . . .  . - .  . . . . .  . .  ' .. , ,  . . , , . . .  
. -  . 

: .  . , court and I . am , not absolutely certain of my :r a : 

. . 
. . , -  . , . . . 

position in doing that  at this time. That is ' . 
9 .  

6 - .  
, . d 

' . the only drawback. . . 
_. . ; . -. * 

' . 
.. TIE COURT: In other words, you w a n t  h i m  here. 

. . b- . - .  
MR. FERGUSON: Re is the one t ha t  the  Court 

I.. 
called and I would want h i m  to be present at 

. . .  

. . - the time we e n t e r  t h a t  agreement for the record. 
. , 

. ThZ COURT: Subject to t h a t  - 
SOL. STROUD: Yes, sir. What we are calling 

, . . . 
60r trial at t h i s  time, your lionor, f r i l l  be 

.. * nine of the defendants who  are charged and w i l l  

. , be t r i e d  at this time for conspiracy to assault 

emergency personnel and for the burning of 
3 - 

. . Mike's grocery store with incendiary devices. 

. . nJo of the defenclants, Shepard and Kirby, A , . 
I .  - 

should he appear, will be tried with accessory 
- 7 

, . 
1 .  I 

before the fact of-bufing Mike's grocery store.  C"- . . .  

- .  , There is one other matter to bring before the 
L ,* 

Court's attention i n  that seven of these . -. 

defcnrlants are charged w i t h  assault on emergency 



- .  . . 
. . personnel, this having occurred, according 

. . 
_ - .  . . to the State's allegations, on the same evening .. . .  -. 

C.. . . , . that Elikels grocery store was burned, being 
. . 

' d  2 5 - .  . . 
. . ;. - . .. *-. . ,. _~.ebruar~ 6, 1971, some half hour to 45 minutes 

. . - 
r- r -, 
I .  

= r  , .. I 

prior to the burning of Mike's grocery store. 
< - :;.- : . - .  

r - r .C . 
* - 4 .  

The venue on those seven charges against  those 
. I' 7 . .  

1 . -  I - : .  seven defendants is presently in New Hanover 
' .  , . . 

. . 
County. Those seven charges were not called 

for t r i a l  i n  June a t  the time we haG the - ,  
.....+n . , . _ s . .  - .  . p. ,* , . . . * .  : . ,.. 

mistrial in some of these cases. The Sta te  '$ ...- . . 
t --. 

7 , ,  .; . . . . -. . 
., * . 

. - 
: _ :.,. . . . .  - would rmve a t  t h i s  tine that  the venue on those 

. seven cases and against those seven defendants 

- be changed to Pender County be moved to Pender * " 
- 5 .  

County so that we can call those for trial 

al& with these other charges. The State in 

, support of its motion would say that having 
. . . . . . .  ., I .  . . . . . . . - .  

. . . . : occurred t h e  same evening or within a half 
, . 

. . - . . an hour before relike's t h a t  it is a l l  par t  of 

a continuing venture process and t h a t  the 

. . . . . . . . .  
. I ;. . . . - ' .  . . 

charges could be easily consolidated for trial. 
. . : . . . . ' . .  ... . . .  

. . , . . .  , . : . I see no problek .so far as consolidation for 
. , _  . . . . . .  . . . .  , . .  , . . 7 ,  :, . . .  . . - . . . .  . . . . . . . : .  . . . . ..... . +  ' .. 

these cases for trial. The only prohlem is 

the venue is i n  New Hanover County. It is 
. . . . . .  . . ' * . _  . 

, , . . 

, my understanding Mr. Ferguson objects to - 
that. Ae w i l l  not consent to venue of those 

charges being brought to Pencler County. It is 

the State's contentions that the Court could 



. .- 
b... . i 

' order venue to be changed to Pender County. 

. THE COURT: Do you mean I have authority to 
. . 

. change the venue of the cases in New Hanover- 

and T am sitting in Pender? You may be right. 

.. - 
. I jus t  don't have any authority f o r  it. 1 

don't know of any authority. . . . I . : SOL. STROUD: Your IIonor, may f interrupt 
P 

. "  + .  . 
you j u s t  a second. On second thought, the 

. . .  
State sees so3e doubt about your IIonor's 

jurisdiction. State will withdraw t h e  ob- 

jection. 
- .  

THE COUXT: Any other motion for the State? 

SOL. STROUD: Xo, sir. . . 

THE COURT: Soes either of the defendants have - 
- : a motion? . , 

IIR. HU:?EVOL: Your Honor, I ' d  like to make . .. . . 
- .  , , 

.,, . 
, . 

. >  .. . , '  , several motions. The f irs t  I will make fs 

a motion for  the furnishing of a bill af 
.< - . . r 
particulars. This accessory before the fact 

charge was first brought to my attention 

somewhere around the 24 of August and I believe 

this bill the State of 'PJorth Carolina had gone 

. , direct ly  to the grand jury and had by-passed 
. . 

. . , . .  

. . the preliminary hearing and I believe they 
, . 

went to the grand j u r y  sore two or three weeks . . 
prior  to apprizing me of the charge of acces- 

sory before the fact. Now the State of North 



. . Carolina has 'assured me orally that they haLe ' - - 
5 .  , *-D 

r '  

no othex evidence than I apparently have al- ' -  

% ' A  . -**  , 

ready be apprized of. I would like to formally - -  
. . ,  .- ,.' . . . . . . . . ,  . , . , :. . 

' .  < 1 .  

. . . make a motion for  a b i l l  o f ' p a r t i c u l a r s  and: "- 
, . 

^ c ... . . 
. . . , ? .  . : >  -: . . * .  

. . . . . .  . . . . . . . . . .  . . - - _ - .  
. request that the State . . .  furnish me the  following , '. - ' .' 

. . . . . . . . . . . .  . . . . . . .  . . .  -. . '  - . .  . . . . . . . . . . . . . .  . . . . .  , . . . . . . . . .  - . .  I . .  . '  " . .  - 
, 

. . . .  . . , .-. . - .  
_ . I  . . . . .  

. . '  
. , . . . .  . <. . - , . -- t . . . . 

. . .' ._ . _ . _ "  . ..-. information. . . .  . , . -  : . . .  . . .  . . .  ., ' . - . . . .  . . . .  , , ; . - .  .'.' .' 
, - .. - ' ' - ." : '  . . . . .  . - - .;,.-. .- ': . , , ,? -*.-.: 

.? . . . . . . .  . . .  . I .  

. . - -  ~ . . . . . . .  * . . '  . . 
. ,. . . . . . . . . . . . .  '. . r:.::,.. ..;. . . . . . .  * - I .  . . . . .  '.. , f, - .. . . .  . . .  . - .  

. . . . . .  . , . .  . . . . . . .  '; THE' COURT: Have you given . a &opy of this to .. . -,. 
. . . . . . .  . . . . . . .  . , .... i. . . .  , ..,' .. - ..a, . . . . . . . .  . . . . . . . . .  - .  . '5.- . . . . .  -' 

. - ,. - .". : I '. . a  . . .  -_. . _ . . .  - ... 
. . .  . . _ .- - . . . . . . . . . .  .. . . .  . ; the Solicitor? ' . . . . . .  , . . . 

, - - .  . . _. . 2 .  , . .  .: . : - . . . . .  . . 
a A. , * . . .. - - .  

' MR. HWJNOL: Yes, sir; I have. I had several 
. . 

rnont6s ago made a similar bill dealing with the - -.. . _  . . 
. , . . two conspiracy charges, some of which was heard 

: .  . . r _ _  
. . . . .  . - .  , . . . . . . . . . .  Q . . . . .  . . . . . . . . .  -, , .. . , , . . . . . .  . _ . . . . .  . . . .  -: ...': b y  Judge tlells, some of which was denied. 

. . -. , . * .  . . . . . I . . . . . . . . .  . ?  . - :  - - . . . .  - . .  .I....', . . . . .  . . _  . . .  . . .  . . . .  . . . .  
' ., . . . 

. . . : . . . -  . .  . %,- .. .'. - . . . . . . . .  , .. :, -  he Sta te  did fkrnish m e  with that informat ion.  
. . . . . . .  . . . . . .  . . . . . . . :  

THE COURT: You said this new indictment i s  n o t  

. , . conspiracy. It is accessory, Number three 
. . 

. . . . . .  . . , would not be relevant..You say the only thing 

, . . . - ' . e that is changing is changing t he  ind ic tment ,  
> A .  

isn't it? . . .  
. -  . 

, . 
MR. HUNEVOTJ: Correct. 

, * ,-:. . . . .  . . 
. . .  . . . . . . , . .  TIEE COURT: You say the Solicitor has already 

. .  . .  ' .. . : . . . .  *::. . . . . . . .  .... . . . . . . . .  . . . .  . - . . . . . .  . . 
. . .  . . . .  . . . . . .  ' , apprized you of a l l  the facts? 

. . .  . . . .  . . . . . . .  . . . . . .  ..... * , .  .... . ,. .: . . . 
. . . .  . . , ' .I _. .- ;:;, .: . . :. . . . . . . . . _  . . 

+.. ' . . 4:: ::-i MR. IIUNEVOL: I wauldni t say. . . . . . .  . . . :  . . 
4. , ,: . , . . I .  . " . . . . . . . .  . . .  . . * .  . . . . . . .  'I . 

, - 
' .  .,TIIE COURT: You are talking about anything + .  . 

. '  . - .  
. . . .  . . .- . . . . . . . .  

. - . . . . . . . .  .: > . . :  >:, - ' 2 .  . .  , , . -  - ..I-.. r - . , . . . . . .  . . . . " .  
. . . . . . . .  , . . .. . . .  I :: - . add i&al?  . . . . . .  . . .  . - . .. + , . .. 

. . . . . . .  . . .  8 , . . . . * . . .  
., - . . ,, . . .  . . , . . .  

'I .,. . , 
,=. . . . . .  ' ' . MR. HUNCVOL: That they  have n o t  previously tald . . .  . . . . , - - :' - , I 
ks+ me of, 

. - . . 
, . . THE COURT: Is there anything you gentlemen can 1 

A' 



L o  

. . get together on? 
. .. , . . .  . 

. .+ . , , . SOL. STROU3: There is nothing additional. . . 
. .  . % , -..-,+:- , . .. - ., 

. . . . . . . . , . .  .:. . . . - .  . , . .  -... . * 
- .  : .  The only di f ference  i n  the previous s i t u a t i o n  

. . i.. . . ----*- *-s<: - 
- .  - 
. . .  . . , .  . and t h e  present situation i s  the charge. 

. . . . . *  ,. , ,. -! ..--: 
+_ . .-* - . .  'The evidence is the same, 

- C I  - + - .- " . _ -  . - . . 
I .  ..% 

. , TRE COURT: It is a new charge? They all grew 
. I; 

3 .  -4 ., 
. . 

. - . . 
, . , . - '  

.. . , . .+  " . , . . . .  . . ,  . .  . . .  .. -- , . . 'out of the same circumstances of fact? -. .. , . *..-.: - .  . * . .. ., . .  . . . 
I 

. .. . .  - . _1 - - . - * -  

'MR. HUIEVAL: Your  ono or , I am court-appointed 

_ I  counsel. I just wanted to get t h i s  i n  the - .  
. .. - . record. 

. . .  
. . 

. . . . 
. : . . - ' ,  THE COURT:. You are not  asking f o r  a written 

*. . . . 0 . . . ,  . . .  . . 
- .  

. .,.. . .  . 
. . . .  . : . b i l l  of particulars, are you? 

. .  . . 

:z , 
MR. EIUlJEVOL: I would like one. 

THE COURT: I mean due to the time and every- 

. thing? 
,. 

HL'IJEVOL: I think I can l ive  w i t h  tha t  oral  
. * 

stipulation if, in fact, there is nothing in : 
addi t ion  to what I have already been t o l d .  

THE COURT: Ts there anything else,  Mr. Kunevol? 

. . MR. BUTTEVOL: I'd l i k e  to  make another motion. 

It is a motion to inspect the grand jury 

.. . . : minutes and/or inspect  the grand jurors who 

brought in t h i s  indictment. I personally don't 

know whether the grand jury in New Hanovcr a 
I County keeps minutes. -The reason for the 

+, .. ' motion i s  I b e l i e v e  the only person to go before I 
. . 

the grand jury was Officer t?, C. Brown of the 



. , "  

Wilmington Police Force. I don't believe 
. . 

. . 
. . st anytime in this case Mr. Brown has ever 

. - 
' had any personal information of personal, 

. . 
. . 

- , .  

: ,  - first-hand information of my client's committing 

any crime and t h a t  if he does have any infor- 

* .  mation it is totally based on the hearsay r. . 

t- . - 
I .  - - _ , . - , r C -  

. evidence proferred to  him by ?Ir. Allen Hall 
. - .- . 3 1  

and M r .  Jerome Mitchell, neither of whom w e n t  
P . . 

- before the grand jury, and 1 v~ould like to 
. - 

either see the minutes, if they exist or 
, , 

_ .  . examine the grand jurors persona1ly.h t he  

alternative I would l i k e  to see the indictment 

1 before the fact against Mrs. 

, *%. , . Shepard dismissed. This is my second motion, 

your Ronor. I have one more motion that I 

would like to make for permission to i n t e r -  . . 
. ~ 

. . . . . . view Xr. Jerome Mitchell. It is ollr andcr- 

standing that Jerome :~ l i t che l l  will be the 
. . 

. . . . 
Stat'e number 2 star w i t n e s s ,  a n d  Jerome 

. . 
Mitche l l  is apparently going to offer testimony 

t ha t  my client, I4rs. Shepard executed or was 

- .  . . . - in some way an accessory before the fact of' 
, , 

, .. . 
, . ' the burnin< of Mike's w i t h  an incendiary 

device. I don't have any logal authority 

0 for  this with me r i g h t  now, but I do have 

/ '  
* some e t h c a l  citations that I trould like to 

k"., 

, . present for your attention,and before I do that 



. . 
. a ' ,  . , . ,  . - -12-- ' _ . . 

. . .  
. . . . . , 

, I  < - - .- - . . .  
- .  . * .. . ." 3.y- 

. . . I . ,  . . : .  . . . . . .  . . . . . -9-- 
. . . . -  . . . . . .  . . . . .  . . :: ,,. - -: * - -  .: . . ' r .  

. . . . . - . .  , . 
. . 

' I would like to sta te  t h a t  as far as Allen .A .. 
a V"-. . , -  : 

Ha11 is concerned and as far as his testimony 
. . . . .  

is concerned we have a 200 - 303  page tran- 

script from the preliminary heatinq an6.we: 

have a pretty good idea of what-his tes't imony 
. . E 

. will be. If you will recall I did  s t a t e  .. - - C .  . .: 
-3  * 4 

-that theSState of Horth Carolina by-ps;ed 
' . .". . . -. 

- .  

the preliminary heazing, went d irectp~  to 

the grand jury , -. and I don't have the slightest 

ideadin rhe world what Jerome Mitchell will 
- " .  

state in t h i s  case. I made this motion before 

8 . , 
Judge James on, I believe, June 5 and June 

. -  - 

James,to thebest  of my present recollection, 
'h. 

never ruled on the motion. He said, "I7e11 
- .  
. let's hold o f f ,  and we will t a l k  about it a 

l i t t l e  later." The State of North Carolina 

has resisted our attempts to intervielu ; b ' I r .  

3 Mitche l l  and I would 1i:ic t o  make this citati.cn. 

( C i t e s  t w o )  I think t h a t  there are as much 

authority, as much legal authority which would 
. . 

.address  itself  to the same poin t  of view as 

: , I 
. . . .  . . there is ethical  authority td-iich would permit 

. . us to t a l k  to Jerome Mitchell,  and I request 

'that w e  he permitted to do this, expecia l ly  i n  

light of the fact  that this t h h g  has never - 

' been Eefore a preliminary hearing. Those are 

my three 1 . notions. 
/- 

" I .  ..,..-*. . - - . 
:-+rr- -. . . - , . .  , -  .=.4am---- - . . ..- . - . ^ . _ .  - T--'q 



. . . . _  . . 
. . . .  

, . :L-" . . . : .  I . ,  . , -  . . . . _ .  . , . .  
. _ . _  - '.. . . . . . .  , . .  . . . . 

. .  , 

+ .  'THE COURT: As to the first motion you made, . . 

t h a t  is the motion for t h e  bill of particulars, - . * .  , 

b+ . 
- 5 you say t h a t  you are satisfied w i t h  the state- 

' 

ment t h a t  the Solici tor  has made as to the  . -  .+. . - .. ; . . 
'. ,> --.-> . . .. . . . .  ? .; Cj . : 

' - . -  . ' -7 ' evidence. And are you withdrawing this moation? 
. . 

MR. HUNEVOL: I would l i k e  to keep t h a t  motion 

in the record, your Honor, just in case there 
r - i ' '  . . are any surprises in t h e  tr ia l .  . . . . . .  .' -* . . - - 
P .> 

- . - 
I: ' * .  THE COURT: Wall are you rea l ly  insisting on a . ' ,  : * > '  - ' .- . : Z , #. - 

8 .  ' . *  
bill of particulars? 

, * . . 
s r- 

' MR. HUNEVOL: I think I'd like a written b i l l  
. . 

. of particulars if I could have one, your Honor. 

"--% '. .. . THE: COURT: Is the State in position to a C C O m 0 -  
, ' , .  

date? 

SOL. STROtTD: *<lay I address myself to that? !3r. 

Hunevol filed a motion for a bill of particulars 
. . 

on 'behalf of 14rs. Shepaxd before and Judge 

Wells ruled on that motion. A s  a reasult of 

her ruling certain i t e m s  t h a t  he requested 

in h i s  bill of particulars were given to him: 

certain w e r e  not. She denied c e r t a i n  of them. 

TlIE COURT: Has that been s ince  this last 

. . . indictment? 

Q. 
SOL. STROUD: lo, sir; t h a t  was prior to this 

present i n d i c t ~ i e n t  fo r  accessory hefore the 
%Jbk*- 

fact ,  Tho State's evidence t~ould  be the  same 
. . 



, . with regard to the accessory before t h e  fact ,.. 
" .  

charge as the previous conspiracy charge. _ .. 

TILE: COURT: Did Judge I l e l l s  pass on nurttbe.1: one? 

SOL.  STROUD: She denied t%at, your Honor. . - 
. . 

Is that correct? - .  B 

, # &  

, - 
+ * . -  

MR. HUNCVOL: Yes, sir, r.- ,, - -  - * .  

. . . 

' T I E  COURT: Nuder two, "any overt words or 
- - 

acts which could have been included in the 

indictment and were not which- the Sta te  i n t e n d s  
, - 

to present in testimony about the t r ia l" .  Was 

anything in that? 

SOL. STROUD: That was not in t 5e  f irs t  motion, 
kt ~ 

as I recall .  

MR. HUXEVOL: T h a t  is correct. 

T I E  COURT: Do you mean, I-Ir. Bunevol, any word 

- .  to which you have not already been 3pprized? 

4 MR. EUZIEVOL: R i g h t .  And I t h i n k ,  your Ilonor, 
. - .  

I v~ould like to be apprized in writing of the 

words that State  maintains that Mrs. Shepard 

used to be gui l ty  of this particular offense. 

THE COURT: She is being charged now with 

accessory before the fact .  

?4R. IIUhTEVOL: Yea,  six, your Ilonor. 

on* THE COURT: Numl,er three, you are withdrawing 

' '. number three, are you not? -: ' . *  

FIR. HUfiXVOL: Yes, sir. 

THE COURT: Four, "Inform the defendant as to 



'k-. ." 
. specific words or conduct she purportedly 

employed to counsel, incite, induce, encourgge 

other defendants mentioned in the indictment 

to commit the acts or alleged acts or else 
.. . - supply the t i m e  in which said words were utteredOu I .  . - 
1 

. - Can Solicitor supply counsel with this? 

. . 
. . SOL. STROUD: This information has already been 

I .  _ . 
. . supplied !a. Hunevol. Ee an2 I have offices 

in the same building. I have talked with Mr. 
, . 

Hunevol about it. 
. . 

, , .. ,. - . 
. -  . . - '  , MR. HUNEVOL: You have informed me as to wards 

8. that were supposedly used. 

kX . " 
SOL. STROUD: Where she w a s ,  what time it was, 

who else was there. 

MR. WWZEVOL: I don't believe you informed me 

. .  as to who else was there. 

. J. . . . . . h  : ' THE COURT: Is there anything particularly in 

there that you haven't already been infiormed 

about? 

. MR. IIUEJEVOL: That is a d i f f i c u l t  question to 

answer. 

,THE COURT: You say "specific v~ords and conduct 

she purportedly employed to i n c i t e ,  encourage, 

induce the other defendants to commit act or 

acts alleged - " 

%.*,+., SOL. STROUD: Your f:onor, in i t e m s  2 and 4 

Mr. IIuncvol has been supplied information as 



to those items. - 
* 

THE COURT: Is that right, Mr. Hunevol? 

MR. IIUNEVOL: , . Orally, yes, sir; that is . correct; . 
. . 

. . THE COURT: And you are withdra:qing number 31  
. . . . .  

, r e n t :  I~U~JEVOL: Y e s ,  sir. ,. - . , 

. . . . THE COURT: And nmber 1 was passed on by Judge 
6 I,. I . - - 

Wells? - -A 

MR. KUNrVoI,: Yes, sir. * .  

of particulars is 

and examine grand jurors i s  

p motion was to intereiew a witness. The Court 

"a. will take that under advisement at this tine. 

. , Mr. Perguson, do you have any motions? 

MR. PEXGUSOII: Yes, I do, your ilonor. I tiould 

like to j o in  the notion made 11y Xr. F:unevol 
> 

to interview the witness Jerome Nitchell on 

behalf of all the defendants  I represent. 

TIIT: COURT: I will take t h a t  under advisement. 

MR. FERGUSO11: I would also l i k e  to jo in  i n  the 

' motion to inspect the minutes of the grand jury 

and to examine the grand jurors, 

THE COURT: Do you want to be heard? 
I .  

' MR. FERGUSON: No, your Honor, 
@ . d 

T1IE COURT: Motion denied, ( [ f ~ # % .  ) 
LUh*.-. 

MR. FERGUSO1J: NOW, if your Ilona): please, when 

t h i s  matter came for t r i a l  in June we filed 



I . . 
La,. on behalf of the  defendants a couple of written 

motions which motions were heard and ruled upon 
- " a  

. .,- 
by Judge James who w a s  presiding a t  that  time. 

* -.. 

Quite frankly? I don't know what the status 
- a  

b - . - 
. . * . . of those motions is as  pertains to t h i s  t r i a l .  .. - C P  . - 

- -. . 1 qould like to renew each of those motions r- l *.- - 
,.'at t h i s  time on behalf of the defendants. -..- - . . - * . -  

r .. . . . . . . . .  
. . . . -, 2 : S' 

. .? We filed a motion f o r  praduction of evidence 
* ,  - .  . , a' -. -. 

. . . and disclosure -- of witnesses which was s written 
. - 

., motion and which shoald be in the Clark's file 
* .  

I (  L . - ; rg here: We would renew t h a t  motion for purcoses 
. A -  .- - bf t h i s  t r ia l .  As I recall. Judge James granted 

_, .* 

the motion in part. State did furnish to us 
,&.. 

- .  .. some written information. Now one t h i n g  that 

we have not received is a written statement 

that the  State has fron Jerome I l i tchel l ,  if 

t h e y  have such, and i f  the State  has such 

f r o m  h i m  we would like to be furnisl~cd a copy 

. - of it. 

THE COURT: Did Judge James pass on that? 

MR. FERGUSON: A t  the time Judge James considered 

., . this motion the S t a t e  had already furnished us 

a copy of the written statement by Allen Elall. 

If my memory serves me correctly, at the t i m e  

0 we received the written statement o f  Allen 
* 

- .  Hall the State did not know whether or not 
'h.., 

it t~ould be using Jerome blitchel l .  Subsequent 

to that time t h c  St-ate hecame certain t h a t  it. 



\M,. was going to use Jerome Mitchell, and s i n c e  
. . 

, . .  : - . . ' that  t i m e  we have not received any written 
. ... ' .I.. .. 

.. . . . 
statement from him. So Judge James knew at ,. . .  . , 

' .. 

- the ti& that  we had a written statement from -.+-', 

, . . - Allen Ball. Of course, we d i d  n o t  have one 
f '  - . -  

I _ - .  
b . .  f r o m  Jerome M i t c l l e l l ,  and he he ld  our motion 

to interview Jerome Mitchell in abeyance. 
. . ,  

I suppose the State could advise us in c a ~ i x t  

. now whether or not they have such a statement 
. '  

and whether or no t  they'd be willing to make 

SOL. STROUD: Your Honor, we do have a w r i t t e n  

statzment from Jerome Mitchell. Let me state  
+ .. 

t h i s ,  if I may, Prior to the first t r i a l  and 

as a result of a request by Mr. Fexcfuson I, 

. . i n  addition t o  g iv ing  him t h e  w r i t t e n  state- 

ment of A l l e n  H a l l ,  gave him a copy of a 

brief narrative of the testimony of at t h a t  tine 

. . what appeared to be the prospective witnesses 

. .  for  t h e  S t a t e  a t  this trial. Jerome !: l i tc!~ell  
. . 

. . . . .  . . -  

. - .  . , ,  , . 
. ,. * : . ' .  ,was'mentioned i n  that n a r r a t i v e .  There was a 

, . '. . _  -. . 
. . . * . . . ,  . . 

. ,. . . . . * F , .  
, , 

... . 
4. - , .. . . :, .brief n a r r a t i v e  as t o  whadi h i s  testimony would 

,. .- . . .  . . 

be at t h i s  t r i a l .  We do  have a w r i t t e n  state- 

ment from Jerome Eut  M r .  FErguson 

has already been apprized t o  some e x t e n t .  

with regard t o  what Jerome Mi tche l l  w i l l  testify. 
*a,? 

A 

to as a result of t h i s  br ief  n a r r a t i v e  which 



. . he 'has a copy of. 
.. . - . . < MR. FERGUSOS: We have a list of witnesses, ' 

your Honor. which has a one paragraph sta te -  

- ment stating in substance tha t  Jerone # i t c h e l l  

will t e s t i f y  &out w h a t  happened at the church 
1. 

' and what conversation af the church. No par- 
L .,.-.. - 
L 

ticulars as to what he would t e s t i f y  to. 

THE COBRT: I will take.that under advisement. 

Anything else, Mr. Ferguson? 

MR. FERGUSON: Yes, sir. At that tine we also  

f i l e d  a motion for disclosure of any favorable 

evidence that night be i n  possession of the 

. - State. At tbat tine the State advised the Court 

that they had no suc3 evidence in t h e i r  posses- 

sion. We would l i k e  to inquire of the State 
' 

a t  this tile i f  since the mistrial which was 

declared in June there has cone into possession 

any favorable evidence. If so. we'd like to 

move the  Court  tie be apprized of it and given 
1 

an opportunity to inspect it. This ao t i on  is 

made under dicision of the 0. S. Supreme Court 
. , 

which zvould require that favorable evidence 

be furnished. 

TllE COURT: . These . are the notions that were made 

at the l a s t  term of court? * 

\*- 
MR. FERGUSON: That is xigbt .  

THE CQURT; You have not  refiled the motions? 



MR. FERGUSQl7: I'd l i k e  to incorporate them 

by reference for our ?resent purposes and re- . , . - 
. . . !  .. - 

.. . .. - .. .. ' 

, . -  --. new our motions i n  to to .  The first one was 
I - 

'- . . . .  . :, * - ' . . . 
. . motion for production of evidence and disclosure .. . . . :.."', , !. .. - . .. 

> .  . . , . 
= . ? .  

* .  .- . . . . 
. .  . . . . .  ..,of witnesses. The second one was a motion for - .*IS . . . -. .. . . . ' . ,  . - 

-7  - - .  !.:--I 
. . , - .  .:. . _ .  . - . '  .. disclosure of favorable evidence. . .  

..&., - . :  1' ' . . 
-.,, . , . _ . 

I . . _ .  
L. .'. . :-, . P . - ,a ,. - , - .  - '. ;THE COURT: Now the first motion f have taken 
r -. , . .  . * . . 
L... ' L , . '  

. . .. . 
.7 , .. .'- . . - .  . 

.. .- . . . '. L. . : ,-.. , .. - . . --under advisement as to inspecting the  statement . *- 
.+ 

+ 

- : .  of Jerome If i tchell .  The second one, "Is there 
.t . .,. 2 

-.; . . . . -  any favoraSle evidence t h a t  may have come to 
. , 

- ' .r TI. . , "  
- - .  

the Solicitor's attention since the last trial?n 
4 .  -0 . ? -  

-. Does the Solicitor wish t o  respond t o  that? 

. ' .  
k, 2. 

. -  SOL. STROUD: Yes, sir. The State isn't aware . # .  
of any. 

THE COURT: That answers that. 

MR. FERGUSON: I n  the  file also is a motion 

to quash the b i l l s  of indictment returned by 

. , - .  '. the grand jnry of Hew Eanover Ceunty on the 

. ~ 

grounds of persons of the black race and persons 

. . within the  age group of 18 to 21, We f i l e d  
. . 1  

, along w i t h  it a stipulation of counsel i n  . 
a -  . 

support of that motion. IJe'd like to renew 

that motion for the purpose of this t r i a l .  

TIJE COURT: Has it already hccn passed on? 

0 FERGusOX: Yes, sir. 

TIIE COURT: By Judge James? 
b..- 

MR. FERGUSON: Yes, sir. He clcnied t h e  motion, 
. ..- 



. . 
-THE CCORR: Motion denied. (f-ic' 1 

. .  
MR. FERGUSON: V?e also filed a similar motion 

\ 

, .  which is in the  file to quash the venire of 

petite jurors drawn from Pender County on t h e  

grounds of rac ia l  exclusion and exclusion of 

_ -  . young people. Judge James heard and ruled  
s on t h a t  motion. 

. - . - 
TEE COURT: tJas it denied? 

I4R. FERGBSON: Y e s ,  sir. 

THE COURT: Motion denied.& You did not wish to 

offer any fu r the r  evidence? 

(pVF MR. FERGUSON: I don't have any fukther evidence 

in connection with any of these. W e  filed an 
* *GW - 

oral motion to quash the charge of conspiracy 

to assault emergency personnel on the grounds 

. . of unconstitutionality of the Statute. Judge 
. James denied that  motion. 

THE COURT: Do you w i s h  to be heard? 

MR. FERGUSON ; No, sir . 
T1IE COURT : ?lotion denied.  < ' [ + e r y _ C ~ -  rl ) 
MR. FERGUSON: W e  a l s o  f i l e d  a motion to s eques t er  

the jurors during the voir d i r e  examination 

because of the p u b l i c i t y  that  these charges 
. , 

, . .. have had throughout the State of North Caro l ina .  

In order to minimize i n f l ~ z e n c c  and prejudice 

among jurors that if jurors were called to the 

box one at a time and examined out of the hearing 



. . , . ,  . . . 6.. .. , . ' I ,  ~ . 
, .  , . . " .  . - . . 

. . '- . . . , . . .  . . . .. . I. ' - .. . .. ..?.. . .. , . .' -22- . . ' . . . 
;. .... i .: 

. . I - .- , . , .. 
* ., .:*- . .  t LC. ., 

. , . . .. . . . . . - .. - 

of other jurors we would be making a s t e p '  - . . . 
> .  

: - . " 

towards assuring a fair trial for both s ides .  % 

. . 

, We would renew that motion and ask the Court 

that  no jurors be present in the courtroon 
. " -  

-... 
except the jurors examined on voir dire. 

. " . - -  7 '  . 
THE COURT : Hot ion denied .(rkyr Y n  *: 

. ' .  . MR. FERGUSON: Now, if your E-Ionor please, as 

best I recall, those are t!m motions that we  

d 
wish to renew. The cases have been ca l l ed  

and if it is appropriate we wish to enter a 
. . 

plea of former jeopardy to the charges. I do 

not know whether we should do that  at this t i m e  
- .  

--.+.A . 'or when the S o l i c i t o r  calls for the  plea. 

Shall I f i l e  it now? 

THE COURT: Yes, sir .  
, , 

MR. FERGUSOH: I have already handed a copy 
,.-. . F;: 

' to the State. I will llarln the a x i c ~ i n a l  up to 

the Court. Let me state this to the Cour t ,  too. 

THE COURT: I believe this motion has to be 

. made a f t e r  they axe arraigned, but before a 

plea is taken. But .it is a i l  r ig :~t ,  as far 
. 

as I am concerned, that you make your motion . 0 .  

now. 
, . 

MR. FERGUSOIJ: In connection w i t h  the motion, . . 
. , 

your Honor, I have requested a t ranscr ip t  of 

'*ua., the former t r i a l  from the Court Reporter, 

Xrs. Sj lv ia  Edwards, of IJhitcville.  I requested 



- .  . 

0 1 .  . . -23- - . .. . 
. . 

. . 
- . a "  

$9 . . * 

it on August 25. She was unable to do a tran- 
. . 

\ - - -  . script of t he  tr ia l  because of other work 
a -- -. - 

-.v -en that she had. Now I do have, and I would 

l i k e  to f i l e  with the Court, an affidavit 
. - 

. _ ._ 
, .. -..J . . . . ,. .. . . . . . . 

from Nrs. Edwards certain things regarding . . - ., . ' . . : . . .  . .  I . . .. . . . .. 
7; ; 

. . -  ., . -... . . i-. : > . . "  . - -  ** 'CI. ..- 
' *  . _  ' . _. _ _  _ . . - the former t r i a l .  I had it prepared and " &. .* 

.' . '. ..-.;a.., j , ; ? ; '  . . . . 
. . . ._ .. 

7 .  

-. >r  .; . "  ... 3 
- ,  . . I  

.- - . -._ *a,.- . .... ' . ' picked it up from m s .  Edwards yesterday .When 
, 

- - - 
d .  < , . . *  

2 .-- . 
- .. - : * ,  1 was conferring with Mr. Ballancc yesterday 

* -  - . - 
in Wilnington 1 gave him the original of it, 

and he inadvertently put it i n  his bag. 

will be back tomorrow. I woulL l i k e  to ask 
. . 

. % . . 
* *  ' l e a v e  of the Court to f i l e  that  affidavit in 

support of this motion at such tine as 1 can 

get it from Mr. Ballance. I apologize to t he  
I .  

court for not having it now. 

SHE COURT: DO you want to be heard, Nr. Fergu- 

son? 

h1R. FERGUSON: Y e s ,  your Honor. 

TlIE COURT: BOW long do you think t h i s  motion 
. . 

will take? . . 
. . 

, , .  . 

MR. FERGUSON: I would think it would take us . , 

to the noon recess; 12:30. . - 
. . 

. . 
" TtlE COURT: Sheriff, have the jurors come back 

in here. I w i l l  let them go to  lunch. 

 h he prospective jurors return to the courtroom. 1 - I 

hW THE COURT: Members of the jury, it i s  something 
. . 

after l 'o@clock. The Court is still hearing 



-. . ., . 
, >  . ,  - .. . . 

L - ..! - * . .. ? . . +, -- . : -. * . motions and considering motions made by both the 
I." . - , . 

a. ?.,:.. 
- .  , I .  ' ., - . State and t ! ~ e  defendants. And we ate not through. 

.'.-.. r ;' 
7 .  

.,,. * . . : . . 
These are matters of law in which you are not 7 " 

.% . ._  - .  - :  ; . .  , 
- * .  . ...- --A 

i .  '. . .  . . $ . '  . . 
. . concerned. So I am going to ask you to go to . . . . - .  . - . .  

- ~ 4 ,  . a 
*. 

. . . .  . . -  . . .. 
7 , . $ . ,  '. . ,  

. 4.. - .. . .b 

: . -.. , 
.. lunch and come back. at 2 : 30. I' don * t know how 

.. + . : . ,, . . . .  . 
. -. -5r. - ,; A :*- .". -..;.> .' *-. -. . .  - . ., long it's going to take me. I assume it is going . . -, .-. . - 2' . #  

.* . 
. , - J ,-'.-.. " 

. I . . . .. .' . , 
. . 
to take that length of time; and, of course, i .  .;. ': . . ,- . 

f ,  . . . .  
, . . . .I . . 

; .: . . . .  . . 
. .* ,.! . 

.' - we have to eat* lunc:~ too. Let me caution you 
< . 

. .., not to $.iscuss these cases with anyone nor 

alloy anyone to discuss it with you or in your 
. , . . . .. 

, . -  presence. Do not discuss it among yourselves. 

0 - .  
Let me ask you when you are going to and from 

the courthouse do not linger in the  hallways. 

Do not engage in conversation with anyone around 

the courthouse or courthouse grounds. You go, 

members of the jury. Everyone else please xe- 

. . .  . . main here and come back at 2:30 to your sezts 

where  you are sitting now. 

(The jury was disnisse~l  at 12:09 P $1.) 
. , 

MR. FERGUSOW: If your honor please, as stated 
. -  

in the written motion the defendants all objected 
, - . = ,. - .  , . .  . - .  

- to the declaration of a mistrial in June and . I 

. - -  
now we have entered this plea of former jeopardy. . t r .'.I r , 

. . -  . _  
- - ' s. 5, .' - * 

. f think the circumstances of this case make - . ?  *. . . . 
I_ '  . ; :. .... . 

. :: , .  . . ..', ,- this case different from the usual case where 
. * - 7. .- 4 . . 

r ,  " i r . -  L 
a declaration of a mistr ia l  may have been entered 

k.-, ,-- 

- . .  , at the same s t a ~ e  of the  t r i a l .  1. The cases 



'Y-" 

, - were initially s e t  for t r ia l  on the f irs t  of 

May by the State, seeking an early t r i a l .  Be- , . 
* - . - 

+ .  ' cause of our i n a b i l i t y  to  prepare and be ready 

, I  . at that t i m e  we asked $or a continuance. Did .. - . > 

, - not  get it prior to the cases actually coming . . i 
* ,  . 

p -. - . _. . - to tr ia l .  We f i l e d  petition for review in the 
. . 
. . . . . . . + Federal Court. Subsequently the t r i a l  was se t  

for t r i a l  on ~ ; n e  5 here in Fender County. 
- ' "  Now the defenzant, your Honor, are all young 

4 

. .  .men who, a n  we are prepared t o  show the Court,  
. . 

have very limited financial means. During the 

Course of these proceedings they have had t o  . , 

, '?."" ' 
. - obtain court counsel for a two day long pre- 

liminary hear ing ,  counsel to file for removal 

in Federal Court, and then on June 5 ,  after 

vigorous efforts, came here and announced t o  
_.. - 

the C o u r t  t h a t  we were prepared for t r i a l .  The 

Court opened ilonclay, June 5 .  We got i n t o  the 

case and f o r  one whole week, your iionor, BefenZants 

were here on t r i a l .  They have had t o  employ counse l  

to be here for tha t  full week of trial proceedings. 

- .  How at the time Lne mistrial was declared the 

, the  defendants objec ted  because as far as they 

were concerned and as far as t he  r e a l i t i e s  of 

t h e  case vrere concerned so much time ancl effort 

had been invested in the case by the defendants 

and by the State that a t  that p o i n t  only the most 



%"-- compelling necessity should have waraanted a .. 

.'.. i. . 
mistrial. Now Mr. Stroud who had been carrying 

- the ball for the State was ill. But Mr. Stroud 

realized he was becoming ill on Ffednesday or 
_ * 

' ,  

. Thursday and he knew that Friday when Court . - . . 
. . .  .. . - 8  

. . . . .  . * . . , , .  . . . . . .  ., 5 ' .  - . , - .  - ,  

. . - ........ . > . . . .  . . . . . . . .  . : 
. . . . . _. . -.. . reces-s&d early and over t h e  weekend. 1 think he : ,  ' .  ,.. . . . .  -. . . . . . 

. , , * .  
. . . . . . . . .  . . . . . . 1 .  : went i n t o  the hospital  bn that  i4011day morning, . . . ._ . . .  , . . . , , - . .  . . . , .  . .  , , ., . . , . . , .  . . . . . . . .  . . . . .  ... . . . .  . ' I  . . . . .  - ,  . - .  

: t <'--. .! L . . -  
. ,  - ..s: i .  . . . . . . . . .  .. .. . . 7 ;  .- 3 ,  . . .  . * 

t .+<. e ., . - -  - -  .if I am correct. Now from Wednesday up until . .  
-- -.. 

. ,  . . . . .  . .  , 
- . .  . . . .  . - . . +.. 

. . . . . . . . .  ! . . _ . . . . .  . .'a 
. . . . , . .-. . . :  . . . . - , - _ .  . . . . .  . . .  . . - . . . .  

. . , .  . . . . .  - . ., Monday morning no efforts at all t h a t  we are aware -. ., . . .- - - . . . . . . . . .  . . , . -  . . -  . . .  . . .  
: ,. ;. 

. ' of were made on behalf of the State to have " ,  . . . .  
.I . . . . . . . . . .  . - .  

, a ,  . -.. . . . . . . . .  . . . . . . . . .  . . . . . .  . " ,  ' .  . . -  . . . . 
. ., _. , .. '.. *. . , .  . .  , . . .  ... . . '. . , , ,, - :,.. - .. , ': -I , , . . , 

, 
! . $ .  . . .  . either Xr. Cobb or one of the t w o  other assistants . . .-. . . . .  . . . .  . . .  . . .  ..,.. , . . .  - . , .  . . ,  . . - , ,, ,, ~ . . .  . . . . . .  . . 

,.: . . . . .  . . .  . . . .  . - . . 
. . . .  . . - . .  . I j r  in the ~olicitor's office to come into the .. . .r case _ .. . OF*'.. : .. . .  . . . - . , .  . . . . .  . . . . .  .. _ - .  . . , . . _ ,  . 

'.. and proceed wfbh the ju r l  select'iok ' k h i l e . . ' ~ .  . . 
< . $ ,  -: b.. ? . ,  . -  -, - . . . .  : . '  - - 

I. - . . . .  .- - . & - .  - - ~ . . .  . .  . ' . . . . . . .  . ~ .'.. . .  , - .  %.-. . I .  . -  !, :. . - , . ,  ~ . . . . . . . . . . . . . . .  . . . . .  . .; : . . . . , . .  . . 
Stroud had his illness attended'to or. diagnosed. . . : . - . " .  _ - .  . $ .  . , . ,  . : _ . _ .  . . .  . . . . . .  . . .  . .  - .  . . . . . .  . . I . . .  - -  , ~ .  . :  . . . . - : . . . . . . . .  . . 

. . . . . . .  
. . 
,. . . - . .  - 

Now at one point the defendants through counsel 

indicated tkteir willingness to accomodate !.lx. 
. . .  

Stroud and h i s  condit ion in any way that they - .. 
1 + 

. . . - 
. , 

. . 
* '  . .  . . .  . . 

. . . .  could.  Mr. Stroud asked for an early recess on 
- .  

Friday, June 9. We had no objectians whatsoever 
* - . . - .. . . -. . to an early recess in order to accomodate. But . - . . . . . . . .  , . . . - . .  . .  . . 

I . ,. . . ..I . . the defendants knew then, as they know now, that 
. . 

I. . . . - . . . .  . . . it would place t h e m  at a severe disadvantage if 

, a mistrial were declarecl if they had to come 

,--back and go through the same proceedings they 
: - . , 

@.- . , . ,' , . . had been through before. The whole purpose of 
. . 

-. the former jeopardy protection, as I understand 
. . 

it, your Honor, is not solely to prevent multiple 



> .L - 
.- - 

.,-t. T - -  - . convictions on the same charg, but it is to 
v .: . - . - .  -. 
I " " x .. 

* ,  z -.. prevent one f r o m  being placed in jeopardy. 
- j r -, 

L .. , . ,. 
- - .  + . It is to prevent successive prosecutions by 

. . 
._  . , the state where it is possible to avoid that, 

- ,  . . . . . . . . . .  j CC . .  - . . : ' 
. _ - -. 

- .i ' ,.- 1 ' .  .:. +, . . .  .,,.&-- . . the controlling principle being that the defend- . . . . 
, , r .  . - . .  . . .  . . . .... 

, .. : . -. - . . . . . .  . - . . - * '  
, ants are ent i t l ed  to be t r i e d  by the communal . 

@. 
, ., . . ; .  3 ,  . .  , . . h.: . . '  . . . ' . .  . . . - - .  . -.- #. - , -  , 

_ ' I  .. . . . . . . 
, - --> ' i n i t i a l l y  summoned or s e t  up to hear their . 2 ,  ' :: . . . .  . , 

. . 
. , 

., . , - , .  

% 

case. Another pr inc ip le  of the former jeopardy 
-. 

protection is t h a t  the State not he placed i n  
f 

I _. _ - a position where it can get more favorable 

. . . , conditions for a conviction or favorable condi t ions  

p. * fox prosecution. Now when we look at what 
'%v - 

occurred and what was occurring at the time 

. . the mistrial was declared I th ink we have to 

, have candidly looked a t  the f a c t  that  the 

- .  defendants, all except one, are young black 

men and one is a young wl~uhite lady involved in 

this t r i a l .  During t h e  v r h o l e  process of 

questioning jurors both the State an(? the 

defendants alluded to the racial disturbances 

that  occurred in Wilnington at the time these . . 
i' . . 
. . . . . - _  , charges arose. From time to time the State ._ , 

j . r  ,-- : alluded to fear t?mt the jury might have by 
.. r . . .  

- .  t . e . .  

Ca any actions that had taken place around the 
.* L . . . . .  

. t.. ..: courthouse or by supporters of the defendant. 
. . 

I - .  , 

I n  other words, your Eonor, the whole contention 

of the jury voir d i r e  for the most part dea l t  



kmc..  

w i t h  the racial  disturbances out of which 

.-these cases had arisen. I say t h a t  hecause - .  

, . . .. - 
I .  

- .  it is relevant in that context w e  submit, 
. - 

your L'onor, of what the composition of what the 

. jury was at the time the mistrial was declared. 
1 , .  - -  . . - 

We have alluded to in our motion the manner in . - 

i . . . which the State used its pre-emptory challenges 

to exclude black persons from serv ing  on the 
%- 

A jury. E J e r y  pre-emptory challenge that was 
. :  ,: . . 

_: . - used,by the S t a t e  was used on a black person 

at the time the State passed the composition, 

as 'I recall it and w i l l .  be reflected in the 
- .  . - .  .. . . . . 

... . . -  
, . 

. , 
.- c 

. . affidavit of the Court  Reporter, was 9 w h i t e s  

and 3 blacks. A t  the time the defendants all 
. . 

passed the jury consisted of j u s t  the  oqpo- - 

site; 9 blacks; 3 whites, The State then - .  
. - 

* proceeded with its examinatinn of the voir 

, .. dire of the jury Friday morning and up until 

the Friday recess the composition of the jury 

had altered to 10 blacks and 2 whites; and we 
I .  

. - . ., . , ,  

. a 
- say that the State could have and should have 

, . . . 
.: made preparations for someone in the Solicitor's 

office to continue w i t h  this  case u n t i l  they 
been 

could have/rejoined by Mr. Stroud. In my 

appearance w i t h  criminal courts throughout 

*"" '-the State of North Carolina I am sure is  no 

d i f f e r e n t  i n  New llanovex and Pender County 



. . - .  . is that solicitors often try first degree 

murder cases w i t h  half hour preparations. 

Solicitors c o m e  in and select juries w i t h  

. just a bear understanding of what the facts 

are.inIn t h i s  case the State had a transcr ipt  

, of the hearing. That could have . . . . 
- - 

- been offered to any solicitor or chief solicitor - 
8 . .  . who is charged'with the responsibility of trying . . . . 

. . 
the case.-- He could have read that over the 

. .. 
- weekgnd or a night. The State had written - 

. statements from Allen Hall* They te l l  us now . . - - . . . they had one from I*. Mitchell. The detectives 
. t - . .  

L., -. - . and investigating officers were there and 

.available. There IJaS no reason for the State 

'to ask for a mistrial thther than going on 

w i t h  the case, and I do believe,f am not 

absolutely sure, but the records can he checked, 

that this was the only session of criminal 

court going on at that time. It wasn't a m a t t e r  

of manpower. rr. Cobb, Chief Sol ic i tor ,  appeared 

on Monday morning and asked the Court for a 
' :. , * "  

mistrial. Mr. Cobb did not relate to the 
. . - ) .  . , 

* .  . .  Court any BcEort:, that had been made by the 
. . . . . , . - .- - 

.. . . ,. 0 State to go on with  the  prosecution. It may - .  
. , . 

d+" . ' .  . .  . . 
. be that Mr. Stroud's illness would only have 

kept h i m  for a few days. A t  any rate the jury 

selection process was going dn. Ee would have 



- .: . . + '.&,,* . . " 
. . 

. . -  A 
I : 

..-..). l . .  ; .. - . , 
bean . well . before the jury was se lec ted .  

. a 1  . 
, . . +.. . . 

,-• . . . . .  . , -+ . . , -  .- . ' - TIIE COURT: IIow long d i d  you say it would take? 5 
.,. . - . . 'P, :.: . .. . - - -  - MR. FERGUSON: !Je had been fron !".onday, June 

. . 
-. - . ..I* 

: - . - 5, until i~londay, J m e  12. Three jurors had 
. . -. _. '- - - . .  

I - t 
*, ,. , - 

been eeated by both t h e  State and the defend- 
% -  C -, , -. - I ,"---. - A * .  ant. I am judging on the  say that  the t r i a l  . . ,  : - .  $ .  

L J.. .- ! -  was proceeding at t h a t  t i m e .  Another week 
- * ,  . . r 
-,-- certainly it would have been enough tine for 

hhe jury process for the State t.3 go on wi th  
. , 

the case and ilr. Stroud m i g 5 t  have bebn back 

before the evidenciaxy stage of t h e  t r i a l  was 

L. 0 reached. I think in viewing this motion, your 

. Honor, o r  t h i s  p lea  of forner jeopardy, the 

Court  has t o  look a t  what has bappened during 

i n t e rven ing  perio3s. The S t a t e  has made severcl 

moves in an effort to secure conditions fiore 

. favorable to conviction by the State .  T h e  

State filed a motion - I t i l ink it was about 

the 24th or 2 5 t h  of August a s k i n g  t h a t  a jury 

be brought in f r o m  some other county to  hear  

these cases, The S h a t e  alleged at that time 

that they coulcl not  get a fair trial in Pender 

County, that the State couldn't get a fair trial 

in Pender County. Y e t  at the time t h e s e  cases 

were called in June the State made no objection 

to the motion for c\ange of venue in Pender 

County. But here, for some reason, the State 



. . . .  a .  
, . . . -  , . .  , . .  

, .  . . . ... . . . . . .  8 .. 

. . . . . . 
. . . .  . . r - .  .: " P .  

I. 

' 4 .  - ,  . . . .. % .. , -31- . . . - , . 
. .. . .  , 

. , - .  
. . 

. . *  , . . . .  , . . . . .  r ~ . . . . .  
T'%,& . ' . . . ,  . - .  . 

. . 

. . ' .  
, . 

. . . . -. . had decided all of a sudden they couldn't . . 
f . . . 

. . '. r - get a fair trial and they wanted a jury brougkt -i . . .  . . . . 
. . .. . . . .  - .- .- . . 

, ,  . - from somewhere else; an effort on t"ie part 
. . . . 

. . 
of the State to secure conditions more favor- . .  -. . . ... . . . . 

r . .  . . . . . . .  - .  . , 
, . * ' . . . . . .  . . ,: . -. able to conviction of the prosecution. Since , . . . . . . . . . . - . . .  . . 

, , z .  . CC... . . .  . ' ': . - , . 
, . . . . . . .  . . ... -. . . .~ . .  . . . . .  . -  ' t h a t  time the State  has seen f i t  to bring Mr. . - . - 

- .  . . .:.. :...-.. I . . .  - . .  .. . . "  . , 

. . . . .  ? " :  . . .  . . .  , . . - .  - .r ..,, -, . . - <, - . ., ,. 
. . ... .. ~ . . . . . . . ~ . . . . . .  

. ' Johnson into the case, W .  Dale Johnson, from 
. . . . . . .  . . . .  ,. . . . . . . . . .  . . 

J .  
. . 

. , -. . . . . 
. . .. . :  . .. . . . . . . .  the State Attorney General's office, to assist 

* - .  with the prosecution of the S t a t e ,  additional 

. - effort on the part of t h e  State to secure con- 

e - ,  di t i ons  more favorable to prosecution or con- 

viction. Just this morning the Sta te  i n i t i a l l y  

'-"*. d .  asked t3e Court that certain charges which . -  4 

were not brought up at the June 5th trial be 
. . . . .  . . . .  . . .  ' - tried along with these cases, assault on 

. ,. . 
. . .  

emergency personnel charges i n  F7ilrnington. 
. . 

Again an effort on the part of the  State,for 

whatever reasons it has, to secure conditions 

more favorable to conviction on the defendants. 
- .  . The charges on two fo the defendants has been 

. . . . 
. , 

. > 

. . . . . . .  .-, altered by the State since June Sth, Eharges 
. . , ' . .  , - . . . . . . . .  , . . . .  , . . 

, , . . . . . .  ' ' against defendants Shepaxd and Kirby have 

changed;for some reason the Sta te  has decided 

it would be more favorable to the State to 

. secure or to change charges for convictio~~s. 

%,w I am advised by I& .  Stroud that the  i n i t i a l  



witnesses we were given,pronpective witnesses, 

" .  has exP?nded since June 12th on the  efforts . d \ - 

on the part of the  State  to secure conditions -. 

more favorable to prosecution and conviction. 

. And I would submit t o  the Court t h a t  under these . - 

circumstances the State should be barred from 
, . 

prosecuting these cases. L e t  me just mention 1 
r .  ' # 
L 

again, your ilonor, that these defendants are . . 

required to employ counsel or have been at this 

. . point for a l l  of the proceedings t h a t  have 

gone before and even for now; and all of these 

defendants are indigent and unable to pay for 

that:  and we will have alternative motion 

before the Court in that regard if this trial 

proceeds further. Tiow I realize, your 1Ionor. 

that m o s t  of the cases deal ing  w i t h  former 
i : 

, . . , . . .  
jeopardy have been cases v?>ere a complete j u ry  

. . has been sworn and impanelled. But I think 

if you look at any of tilose cases you will find 

t h a t  t h e  time expended and efforts expended 
* - 

. by the defenzants even though a jury has been 
. . 

was not as considerable as the tine, effort 
.. - 

and expense that has been expended by these 
. . .. , 

' . defendants in this t r i a l ;  and when we look at 
('"J . . . . 

,&. . .  . : 
. , ' ,  

the interest that are. to be ],rotected by double 
. .. 

. .  jeopardy clause I think the interests to be 



. I. 
e - - - \ pro tec ted  i n  those cases i s  no d i f f e r e n t  from the interests 

. t 

. _ -. - .. I these defendants have in not being t r i e d  again 

on these charges. The mTre fact that a jury 

may have been sworn and enpanelled is no more - 
, . . ... - . - 
I - - -  & - 

. . ..< I '  - - than a mere formalism when we look at the - 
underlying interest of the former jeopardy 

protection. I would argue to t h e  Court  that- 

because of the circumstances of tki'& case, 

- the peculiar circumstances, the  na tu re  and 

composition, the  subsequent efforts of the  

State to secure conditions more favorable to 

convict, t h a t  un3er these circw.stances I 
k,,,d 

believe former jeopardy should be accepted 

by the Court. 

. . THE COURT: Mr. FExguson, do you know a single 

a u t h o r i t y  for your notion? 

NX. FERGUSOY: I don't know of a s i n g l e  precise 

situation. 

TIIE COURT: I am ta lking about legal a u t ! ~ o r i t y  

' - ,  by the Big11 Court. 

. -. , < a  . SIR. FERGUSOM: The case t h a t  was written by 
.* - 

: .. . Justice Douglas of the U. S .  Supreme C o u r t ,  
' .  . ..t ... .. ,*.' 4.. - . 

. . 
- I *  

Downum vs. U. s'. lays out the pr inc ip les ,  and 

. .  , . , - --. it appears in (cites place found). He lays 
, ..i - . 

' -  4 .... ... 'O 
. .. 

b:e. 1 ,  _ 'out t h e  r e l e v a n t  considerations. Wow tho 
: . - 

'circumstances of t h a t  case were d i f f e r e n t  



. . 

from this case; that is +he case proceeds 

% further along from a legal point of view than 
e .  
' t h i s  case has. I don't know of any case where 

the State has spent a week in a trial and then 

come in and ask the  Court to have a mistr ia l  

declared. I don't'know of any case the State 

- ' has secured a mistrial and come back with ,  an 

expanded l i s t  of witnesses:~ghere the State has 

cone back and sought to bring in a jury fron 

another c0unty:where the State has gone to the 

State's Attorney General's office and cone i n  

with a Special Prosecutor.. I s t i l l  submit to 

Lmd " . . the Court t h a t  the pr inc ip le s  laid down apply 

here. 

THE COOIZT: Plr. Ferguson, Judge James found the .. . 

facts i n  t h i s  case and it i s  a rather exhaustive 

finding of fact. He s t a t e s  the facts that 

. . ~ccurred in h i s  order and in detail, among which 

he founc? t h a t  Mr. Stxoud became ill; t h a t  it 

.was continued until Monday, June 12 without &- 

,jection; t h a t  during the weekend Hr. Stroud's 
. , 
. ,- . .  

.. . : :  condition hait not improved and on June 12th 
8 .  

- .  

, . the physcians ordered his admission to New 
. . 

Hanover County t!emorial Hospital for f u r t h e r  

0- t e s t s  and t h a t  thereafter one of the physcians 

'*l*Hu advised the Court that in his opinion Mr. Stroud 

was unable to proceed w i t h  t h e  trial of these 



cases. 

FIR. FERGUSON: We are not denying any of that. 

I don't doubt the validity of Mt. Stroud's 

illness. I don't mean to give the Court the . . 

, .  impression that I do. I mean i n  spite of h i s  
- .  

- - - condit ion M r .  STroud is the Assistant Solicitor. 
* .  

h - 1 ,  

. . . , 
b 

* The Chief Solicitor is responsible for  the 

.: prosecution. 

TlIE COURT: P l r .  Cobb moved for mistrial due to 

. : neither he nor any other member of h i s  staff  

was familiar w i t h  the facts of the cases be- 

0,- cause Blr. Stroucl had done all of the investi- 

9cvd. - gation and t r i a l  preparation; that  the  assign- 

ment of Mr. Stroud had been necessary because 

of the large caseload and necessity of dividing  

the work between 3%. Co5b and h i s  three assis- 

tants .  and it would be impossil>le for any of 
... 

. . them to prepare thenselves fa r  the case. 

' MR. FERGUSOU: There 1s not  any f inding  on the 

efforts of M r .  Co:>bts o f f i c e  to familiarize 

anybody else w i t h  the case. . . 

THE COURT: Letts get hack to the law of the 

matter. The jury had not been impanelled. 

MR. FERGUSO!!: No, sir. 
. . 

. . THE COURT: The Court could order a mistrial 

'**lv. at anytime up until tbe jury is impanelled 



. * 
'. - - 

-,.4 and after the jury is impanelled upon cer ta in  
" >. " .  - 4. 

< .- ' f indings  of facts .  

MR. FERGUSON: I candidly admit to the Court 

that  the law says that until the jury h a s  been ,* -, ": 
r :  

':' . . impanelled then it is discretionary w i t h  the 
* 

*-- - .. - Court. I recognize t h a t  fact .  Then the law .. .+ . -- . . . -. 
'. , 

says t ha t  after the jury has been impaneled 
- .  

I then it can be only for  compelling 

necessity in the interest of jus 'ice. 

THE COURT: And the Court must find the  facts. 

That is w 3 a t  was not done in the  Crocker  case 

6!'+ in Wilson County- 
'<. . 

MR. FERGUSDX: I am saying here, your Bonor, 

t h a t  we'have to look at those cases in the 

context  of which they arose. Look at the 
. 

position of the defendants. 

THE COWRT: I'll be glad to look at your Supremo 

Court case. I want to hear everything you 3ave 

to say about it and read any authority YOU m i ' j h t  

cite.  But I an j us t  asking you now do you have 

I , . 'any authority? 
t 

- .  MR. FERGUSON: I don't have any authority ore- 

'.: *. . . . . ,  . . - I \  

c isely to deal  with the circ~lmstances  of t h i s  
. .. . . A, . . . case. I am'saying to the Court that the pe- 

. culiar circumstances of this case warnants 

application of the rule of conpelling necessity 
. . 

here. I don't have a case I can show you i n  - .  



. , 

precisely - 
THE COURT: Do you want 'to be,heard further on 

it or shok? me any further authority? 
. 

i .  .- MR. FERGUSO?I: Are t h e  Supreme Court ?&ports 
. -  . . . -  

i n  this library? 
. ,  . 

. - -  . . - .  . . .  
.a . , - p .. ;.,< ;: . . . 

E-. ' 

. . . - . . <  . , THE COURT: Are you joining in this motion, " . .  ... . . .  , . .  . . 
<-. : . . . . . . .  . . . 

. , . : . . .  
Mr. Hunevol? 

. . 
HR. HUIEVOL: I ' d  l i k e  to join in the motion 

for the disclosure of any iavora',le evidence 
f 

for the same reasons FErguson gave. I 
until 

i was not aware of/a few brief moments ago that 

Father Jones ever made any written statement. 

I'd like to see that if there is a written 

statement. 

THE COURT: Did YOU not say you had t h a t  statement? 
0 - 

I 

I .  . MR. FERGI;SG:J: Yes, I do, 
- 

THE COURT: Can you arrange for him to see  that? 

~. MR. PERGUSON: Y e s ,  six. 

14.R. HU'rlWOL: That is t3e only notion. 
. , 

, .  . .  THE COURT: L e t  me ask you both. 3s there any 

. - evidence you want to offer on any of your motions 
. - 

. . 
or any fu r the r  argument on any of your motions? 

MR. FERCUSON.: The only evidence I would have I 

would l i k e  leave of t h e  Court to insert the 

af f idav i t  a£ Yrs. ~ d k r d s  regarding t l ze  former hc, , 

t r i a l .  I would also like an opportunity to put 



. . 
. , . ,. ... - . . . , 

. . . . 
< .  + ~ 

. , 
. - . . .  

.. . . into the record, the transcript of the former 

. . . tr ia l ,  in order to protect the record, 
. . 

THE COURT: 1'11 give you that right. Is there 

. .. 
' 

any evidence you want to present or any f u r t h e r  
. - . . .  

- argument on any motions? . _ -  - . I MR. FERGUSON: I have no further argument on any ' . . . . 

of the motions we have,presented, Should the 

Court be incl ined to disallow our plea of former 

jeopardy I would nove the Court in the alternative 

to order t h e  State to bear the expenses of the 

@ 
t r ia l  for; the defendants and to pay counsel, I 

L. - would like the Court  to establish their indi- 
- . gency . 

, TEIE COURT: 1'11 hear you on t h a t  uJllen w e  come 

back. And I'll he glad to look at that case. 

We'll be back at 2 o'clock and take those matters 

up and try to complete t h e m  before the jury 

COMBS back. 

(The C o u r t  recessed from 12:35 until 2 P M.) 

.. . 
, '  - 

THE COURT: Members of the jury, would you wait 

on the outside? You don't have to go i n t o  these 

xooms. It is a beautiful day. Will you wait 

outside until we get ghxough with these ~notions? 

%+& Don't go too far. tJelll send fax you. 

(The prospective jurors retired from the court- 



room. 1 

TIE COUET: Are tllere any other jurors in the 

courtroom? (No answer) 

THE COURT: Mr. Solicitor, the reason 1 was a 

. few minutes late X was in there reading this . . 
case which I&. Ferguson was speaking of before 

: . 
we adjourned. , M r .  Ferguson, this i s  interesting 

but I do not - - think that would apply. In t h i s  

U. S, case each of the juries  had been impanelled 

This'case reiterates what Chief Justice Stacey 

said:  1, On a valid indictment or infornat ion:  

0. Before a cour t  of competent jurisdiction; 

3. After arraignment; 4. After p&ea and when a 

competent jury has been impa~~e l l ed  and sworn to 

make true deliverance in a case. 

MR. FEREUSOY: A l l  of those elements are present 

except the l a s t  one. 

THE COURT: They had not been sworn and impanelled; 

and furthernore even after they impanelled them 

the Court could declare a mistrial if they 

Egj~il&4 pPysl.ca1 necessity and the necessity of 

doing justice. That i s  when the facts must be 

found and so forth.  In this case the  jury was 

not impanelled, but the Court went even further 

and found the facts as set forth in its order, 

So X am going to deny your motion. I expect I 



should make some f ind ings  of fact, Do you want 

me to do that now or is it agreeable that I make 

f indings  of fact during the progress of the 

t r ia l?  

MR. FERGUSON: It is agreeable w i t h  us that such 

time as your fionor wants to make them you can 

make then. 

THE COURT: Do you agree? 

FIR. HtRTEVOL: Yes, sir. 

THE COURT: Does the S t a t e  agree? 

90L. STROUD: Yes, sir .  

MR. BUNEVOL: Your Bonor, for  the record I would 

l i k e  to except from the rulings on t h e  motions 

that  1 made or joined in. 

THE COL?T:  I'll dictate the f ind ings  of facts 

now. 

Upon t h e  defendants: plea of former jeopardy, 

the Court finds as a fact that t h e s e  cases were 

ca l led  for  trial before the :;onorable Joshua 

S. James, Judge Presiding at the two week criminal 

session of Superior Court of Pender County commenc- 

ing June 5;, 1972; that the cases were consoli- 

dated for trial; that  t h e  defendants w e r e  placed 

on trial on valid indictments before a court of 

competent jurisdiction, after arraignment and 

after p lea ,  hut t h a t  the jury was not impanelled 

in e i t h e r  of the cases; t h a t  during the progress 
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! . . .L , . ; ..: 
- .  . -.- c, *.. - 

1 "  '.'! . - -  . - of the selection of the jury and before the 
. . 

, -.,- ', - . 
, . ..- . . . .I. , 

,. . , .. 
I ,  

jury was impanelled the IIonoraSle James T.  
. - .. . ; a,. - :.' . - - - . - -  'r* .. - 

, ...I' .. r -  - 
. . : Stroud, Asfis tant  District Solicitor, became ill, 

. .  . - 4 : : . .  , . . . 
. ,. 

i ' -  - I.'.. 
. .. 

- .  , 
' .  . . 

: -* :. . . .-- . .- .,.. . .. . . .' .- . was hospitalized, and the Court was advised by 
- . .  

-. - - 
; ," .. a h  t h e  at tending  physcian t h a t  in their opinion 

7 8 "  ",. '. ." * 
; +  ' . . r . > 

a L 
. Mr. Stroud was unable to proceed with the  t r i a l  

. + .  * .  = . = -  . 7 

, _  .of the cases, was being admitted to the hospita l  
.- .. 
. I  for further t e s t s  and treatment aver a period 

of several days, the  r e s u l t  o f  w h i c h  they could 
2 .  

not foretell ,  Judge James further found as a 

fact  in h i s  order dated 12th day of June, 1972, that  - 

-Mr. A l l e n  Cobb, District Solicitor, was unable 

\.- . to continue with the  prosecution of the cases 

for that ncikhcr he nor any otlrer nem.ex: of his 

s t a f f  was familiar w i t h  t h e  facts in the cases 

because Mr. Stroud had done all of the investi- 

gat ion  and t r i a l  preparation.  Judge Jams  i n  

. . his discretion was of the opinion and conclus ion  

t h a t  good cause existed f o r  and t h a t  t h e  ends  

of justice would bes t  be served by granting 

the motion for mistrial and so ordered a mistrial 
.,- 

a' .. . .  . , ... in these cases, continuing the cases u n t i l  a 

. - . - . -  1 

subsequent da te  to be thereafter determined. 
_ . -  

. .- . . . Further t h i s  Court finds as a fact  t h a t  o : : ,  . , .  .. 
, . 

. - the defendants wexe not put in jeopardy fox that 
. '  

. > 

. , - no competent jury had been impanelled and sworn 
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L 
- .  

to make true deliverance in these cases. The 

% defendant&* plea of Earner jeopardy is, there- 

. $ ) fore, denied. ( f ~  J 

This 11th day of September, 1972. 

MR. FERGUSOIJ: Your Honor, at this time I v7ould 

move bn behalf of the defendants I represent 

of this t r i a l  and the former proceedings in 

the case. 

THE COLRT: D o  you w i s h  t o  he heard further? 

, . IJIR. FERGUSON: Yes, sir. 

THE COURT: Do you wish to offer any evidence? 

MR. FERGUSCYJ: Yes, I do,  your Honor. 

TIlE COURT: L e t  me add to the finding of fac t s  

Anrl t 3a t  physical necess i ty  and t h e  necessity 

of doing justice which would render impossible 
. . 

a fair and impartial t r i a l  under 

The notion as the plea of f o r m e r  jeopnrd37 Fs 

hereby denied. (f&dFx:c-- # 1 
MR. FERGUSOX : L e t  me s t a t e  the basis of my 

motion and then I would like to present some 

evidence. the defendants are all 

indigent and I w i l l  put them on the stand to 

es tabl i sh  their indigcncy; nunlher 2 ,  They have ' 
becn required to undergo two proceedings and it 

was n o t  by reason of their own doing or anything 
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. . to do w i t h  t h a t .  They are being subjected, in 

effect, to two proceedings, one in June which 

was terminated for the reason stated i n  the 

- order of mistrial, and the subsequent proceed- 

ing cormencing today. W e  think that although L 

i 
, I -it was not completely the State's doing: tflat 

F . - 
t is, it had no control over Ilr. Stroudrs ill- 
i . _  

ness, the State d i d  set  in motion the machinery 

for  the  mistrial. So it wan, in effect,  at t h e  

instance of the State that the defendant had 

0 and now have, %o:andergo the proceeding in Jun, 

to undergo this proceeding today. We t h i n k  

3 that in fairness to the defendants under the 

circumstances t he  State should be required to 

. . bear the expences of the trial including paying 

the reasonable fees and expenses of counsel of 
' .  

' their choosinq. A t  this time I would like to 

have the defendants s w o r n ,  

TEE COURT: Now, 1%. Ferguson, do you have any 

- . . . . .  authority f o r  that? 

MR. FERGUS0:J; Your Honor, the classic case -in I 

. . 
.t ... . . . .  

, t h e  area of lawyers for  indigent  defendants 

Wainwright says deiendant is n o t  to be dkscrirni- 

nated against  hecause he is poor. Also a Cali- 

c .  fornia case. A rich man coulcl afford  t o  hire . 
. . 

a -.+,.e as many lawyers as necessary and keep them re- 

. .. ' . -. tained for a s  long as necessary to see the 



'+*y . C 
.! 

.. . A. . - . ... .+ . :, . . 
proceedings through to the end. These defend- . - , --.. 

7 - " . *  - p .- ants have not been able to pay for these pro- 

ceedings coming up now. Of course, we w e r e  in 

the proceedings at the outset in June and lie 

felt under the circumstances that the defend- ,-* - d _ , . c  - - 
.. .. - .A,,.a q - - . +  ants were e n t i t l e d  to have the same lawyers 

- , * -  - 
M- 9- t - -  .. , 

.- represent them if that is what they chose to do. 
* ' -  

. . But we think t h a t  the State ought to he required 
. . 

to pay for t ha t .  

TEE COURT: Are you saying t h h t  t hey  are unable 

to employ counsel; or are you saying that they 

ought to be reimbursed for  counsel fees because 
: 

.. of the ac t ion  of the  State? 

MR. FERGUSO".: I am saying t w o  t h i n q s . F k ~ i c a l l y  

the motion is that they ought to have coimsel 

. ' appointed - not appointed, hut  they ought to 
. -. - 

have t he  State paying fo r  counse l  of tlleir own 

choosing because this is not  t h e i r  own choos- 

ing to go on t r i a l  for tho second tins. I am 

saying number 2 tha t  because of the pr ior  pro- , . , . 
. . ' _ 

ceedings without any benefit to themselves is 
. . - .  

. -  t h a t  they ought to be reinburseil for  t h a t  also. 

WIIE COURT: You are asking f o r  t w o  t h i n g s  then. 
, - '  - 

C , I - :  , - MR. FERGUSOW: Yes, sir; I am asking f o r  the 

. On-" . .  
..I - - , State, because of its-action in these cases, - -.- . 

L 

l b u . ~ *  
> a  . to pay for everything, t h e  f i r s t  trial and the . * 1 

- .  . 
second t r i a l .  

w-1 .- - a .  



, - . -  - THE COURT: Are you employed for  the second t r ia l?  

MR. FERGUSON: I have been requested by the de- 
* . *  . .  

. . fendants and have undertaken to do that, but they 

have not paid me. 

THE COURT: Are you employed, or are you not 
* - ,  -1 

* I  - '. employed? 
. . . . 

. MR. FERGUSON: If you mean compensated fo r  my 

services, I am not. If you mean I av going 
. , 
. . . . - .  

. . forward w i t h  the case because t h e  clefen~lants 

have requested me to do that - 
' _  THE COURT: The f irst  is if a defendant- i s  in- 

. d i g e n t  and second if they axe able to-employ 

counsel. That is usually done before the case 

comes on fox t r i a l .  

E2R. FERGUSON: Y e s .  Recause of the peculiar 

nature of the cases we vranted to make t\at 

'motion before thc Court. They had already en- 

gaged me to represent t h e m  at the earlier pro- 

ceedings.  They are not asking here to have counse l  

appointed as such, but they are asking to be 
. . 

. . . .  . . . . . , allowed to proceed with their same counsel 
. . . .  

. . . . . . 
I . .  . . . . 

. . . . . .  . . but to have that counsel appointed far by the 
. . . . . - 

. . . . State because it is at the State's ins tance  . . 
. . t h a t  they are on trial. They should not be 

. . requtred to h i r e  a lawyer and come here and 
. . .  

, - 

I+t. -- spend a week and have a mis t r i a l  and come back 

and have the case commence again and have t o  
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employ counsel agaf n. 

course, I haven't heard you f u l l y  and I don't 

know what the evidence will reveal. Dut now 

as far as the mistrial is concerned, Judge 
I . - 

. . James very properly granted the mistrial: and 
. . .  - .  

I 'have so found in my f indings.  A t  least I 

intenfled t o .  f have found t h a t  the mistrial 

sas proper and t h a t  these defendants have not 

been' put i n  jeopardy, 

. MR. FEXGUSON: That i s  correct.  

43 THE COURT: L e t  me leave t ha t  now for  the time 

k*. being. If your clients are unable to ezploy 

counsel t hen  t h a t  brings up another question. 

They are, of course, ent i t l ed  to counsel i f  t h e y  

cannot aiford to employ counsel. ?low 1'11 hear 

' you on t h a t .  

143. FERGUSOZJ: I want to be clear, your Honor. 

THE COURT: I don't want it based on the fact 

that it has been brought about because of some- 

th ing  the s t a t e  d id .  I don't go along with - 

.. . 
you on that. 

' HR. PERGUSON: I am saying that  is a circumstance 

that places the3 in the position they are in now. 

It was a contributing factor. 
. . 

TlIE COURT: I can undorstancl the circumetances 



. . ". - ., . b 
.. - 

- * .  . . . . . .  . . . . .  . . . . I .  p \ . . 
, . ., - .. 

'*HLI. T - 4. - , .  . * ,  . . .  . - 
' .  ' MR. FERGUSON: Right. We are not asking f o r  

* ,.- .'f 
. . P .. ' . _ _ , I .  

- .  . . *'. . ,  . .  . . - .  - . r . _ .  . . . . .  *. . .... ? . .  - . .  appointive counsel from the indigent  l ist  as 
A :  - ;, ' 

. - * .  . . . . . .  . . 
+ .  .. w . . . , . 

. I  
> 

. -. that e x i s t s  in the County. I want to be clear - ." 

& . .  wiLc1 t he  Cour t  on that. 
...< . .  
* .  . . 

!. .; -..- , -. 
. . ,  

$. - 3 ,-.- . . .  . . . .  . .  ' 
, THE COURT: Are you asking me now to appoint coun- 

. - 
:- .., .. . . . ' . . . . . . .  ... . . . . ~ . . . .  - . . , . .  . . .  ., . . . .- , . . . .  2 .  . . .  ... !. - .  ., , . . . . .- : -. .-. - -- .& y ,. '-: . . -- . . . .  sel for these defendants? . . . . 

d - .  
. I. 

. - .  . . :. i:,. . ~ .. -.. .'.-:.: ' . i  
.. - - . . . . 
*. <. - a .: .... ,L- .. - . . . .  . . 

. . .  . . . . 
: . . .  - .  . .  . _ . .  . . . * ' -  , . . . :  ..:. 1 . MR. FERGUSON:. Your Honor, I am asking the Court ., . ~ 

7 .  . . 
, .. . .  , , . -. 

<_ . ,. . . . . .  ?+ =*, .:.... .. . . . . .  . . - . -. 
_: _ . . . . .  .:. . .  . . . .  . . 

. ' to bear the expenses of counsel that the de- . . "*.>. ;: ' . . , . . . . 
. . 

, , .  , . - . -  
. . :. , , *-, '.. , 

. 
. .. , . 

, . 
- "fendants have chosen to represent them. 

-- 
. . THE COURT: Because they are indigent? . , .  . * .  , I . .  . . 

. . MR. F~BGUSON: Because they are indigent, but 
Q .  

we cannot consider that ,  your Honor, without . . .  
.- ( ' , .  looking at what happened in June. .- ." I -. 

. . THE COURT: What you are saying is that they 

employed you for that trial but are unable to 
' .  * 

employ you for this trial. Is that correct? 
;% - . . 

. MR. FERGUSON: That is correct. 

. . .THE COURT: Have either of the defendants  f i l e d  . . 
an affidavit of indigency? 

MR. FERGUSON: They have not filed an affidavit. ' I  - 
- . .  . . 
' 

I will be glad to put them all under oath, or 
. . . . .  . .. .: . ..,. . . . 

.; -, . . 1. .- . . . . .  . .... 
.'i . . .  . . .  . . . _+. . .  : . . .  . . I  , : .-...' .; if the Court will permit u-s we will be gldd to . . . .  . . . . . .  . .* 

.u. - -  .- . . .: . (  . .  . . , . .  . . . . r ,' 4.4 . . . . . . .  . . . . , . . . . . . . .  . prepare an affidavit. . .- ;' '. . . 
.I ..-.I..... : . , 

,: . , . . I . .  . . . . . . .  - .~ * 
i .. . *  . . THE COURT: How long do you think it will take 

0 ; - C + .  * to present t h i s ?  . . 
1 - .. -.' 

MR. FERGUSON: I don't think it will take  very 

long, your Honor. 'i . _  



THE COURT: 

- .  . 4. 
Could you not put that  in affidavit 

. 
. . - .: 

. . 
, ',. . . . . .  . . - -  , . . : - . . kt.-'FERGUSON: I can put it i n  a f f i d a v i t  form . . .  . . . , .  . . . .  - . . . . . . . .  . . .  . . -  . . . . . : . . . .  . . ~. . - . .-- . . . .  ' .  . - .- . ,- . . , ,  . . . . . -  , - .  . " , - .  . . , .  . 

. . ..,;".and be glad'  to. . . . . .  , . . . 
., . - I . . . .  . . : : . . .  .... . . . . 

- .  . . 

. THE COURT: Does the state wish to be heard? '.' - -  . . . . - ,  . -. . . . .  . . . .  . . .  . . . , - .  , .- . . . . . . . . . . . , 
* .  - . *  . . . . . .  . . :  k- . $ ., , , . ,. ' ,  . . . .  ' . '  , . . . . . . . . . .  . . . .  .~ . . . . r  . ," 

, . . . .  . . . . . . . . . . . . .  : SOL. STROUD: NO, sir: not at. this 'time, your . . . . . .  . . :  . . . . . . - . . . .  . .  , '. , - ,  , . . : . % .- . . .  . .  - . . . . . . . .  . .  . .  . . . . 
. . .  . . . . . . . . . . .  . .  . .  , < I . , ,  i.. 

, . 
I. . , .  . - . . . .  ., . . . . . . . . . . . . .  

. , .:.; . 
. - , . . - . . a- ", . , .- 

a .  ,. , .  -. . . . . . . .  I , . .  

.... 
- '-, . . . ! , - . . .  . -.  Honor. - - . .: .. , 

. . .  

-.*.::. ;. 
... 

. - .  - . . .  . *. . . -  . . . , .. - , -  . . . . . . .  . . 

. . .  

. .  . ,  , . . . .  - .  . .  - . . . . . .  . . ,  . . . . . .  . . , _  " ..: . .  - - ,  , . ,. . . . . . . . . . . . . .  . . .  .. . . *  .. . . . . .  . - 
'. . 

. . .  i ':.. \ : .- .- . . - 
..1. . .- . . , . i. . . ,  . . G .  

. _ . _  . . . 
. : -  THE COURT: Suppose we take a short recess and 

. , 
. . * '  . .: . . ; . . . ' . .  - . .  ' - :-.. - 

-: ., . . . . .  : ' .  , . . .  .,. . , . . ' . .  
. .  , 

. . '  . . . . ,. , . . .  -- - ,. ' 
,- 1 .. 1 . ; : have the. defendants to sign an affidavit. . ~ . _.. - * , . .: . . . . .  . . . . .  - ' .  . :  . . . . . . . . . .  - :  . . - .  . . . .  _ . - .  . . .  . . . .  .. - . - . . . . . . .  . . , .  , 

. , . . . . . . . . .  , . - .  . . ,  , . .  . : - J : - .  : ( ~ h & C o u r t  from 2 : 5 0  unt i l  3:09 P M.) . . . 
,:.-... ~. . - .: , . - . . .  . . -  - .  . . ,  . . . . . . ,  : r -  - . .  , - . .  ~ .t. ! .  . ,  . .  . . _ .  b. . .... . . . . . .  . . . . t , .  . .  - '  . . .  . . .  . . . .  . ,  . :- , . , . THE COGRT: T h i s  quest ion of indigency m a y  be . . . . 

. ,  . - : .  . . .  0.:  . . . . . . . . . .  , , . -  'I, . . .  :. ....... - . :  . . $ . 
. , .. -:.'determined it any stage. The scope of entitle- , . - . .- . . . . . .  

- .  . . . ,  . .- - $ . . .  . ' .  . . . .  . . . . . . . . . . ... :: . . . . . .  . - 
: .merit all t h e  way through to the trial and . . . . _ :. , ,  . . . . . .  . .  . . . .  ~. . - f*- ;.: . , .  . . . . . . . :  - .  .... 

, % , .  
.. " 

A . . .  . .  . 
. . .  

. : ' . . ~. - 
I . . . . .  .:.. . . . .  . .. .::'. " 4 '  sentencrng. g o e s  a l l  the way  through t h e  ... . - : .; - i .  -, . , . . , . '  . , . , . . . . . .  . . :, - .  . . .  -- . , . - .  . ~- - .  

C ' . .^ . .. -  . . . . . . . . .  . - .  . . _  . . z c ,  . ,. . . . ,. 
I .  . . 

. / . . + . .  
' - entire process frbm in custody interrogation . . . . . . . . . .  - .  . . . . . .  .. :. . . .- . . . . . ... . , 

, .- . , , .. . , 
. . .  . . 

. . .. - *  . 
: .. 1 

. . 
r . .  . . .  . . . .  . 

,. . . , . , . ,. . . . . .  . . I : ,  , *  , ., -throughout , each .. hnd every stage of a hearing. 
. . . ., .- . . . . . 

? . > .  
. . . - 

- _ / _ _  
. . . . . .  . . . . .  . . . .  . . 

. , . .  . ' - .'$ . .. . . .  I . . : , '  Upon this motion I. must make a determination ' 
. . . . . . . .  . ,. 

. . 
. . . .~ - .  . 

. , . - at this  time . .  . .  becau$e . . .  & -  this is within  the scope . . .  
. . .  . . . . . . _  , ' . . . . . .  . . . . .  . . . . . . . . . . .  '. . . .  . 

. . '  . . ..'.'. ;. 
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' this time and the remainder of the t r i a l .  
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Yetrar william Dallas Wright, Jr., one of the de- 

in this action. 

. . 
. / C . -  c f *&-- A- 

pi 8 ~ k o m - d r r y e u .  employed? 



. . 
. . 

. . . .  .. . -eiqtrt-aH+ane . . 

. . . . 
. . .  4t + 

- - ,$ 3 Do  ye^ have any money anywhere which is held for yea; 
. . . . 3"3- 7' . 

. . - . . . . .  owed to yew ox coming to w. . . . . . . . . 
-.. . . . . . . .  

a ;  - ... . .  . . .  , . . *'. . ' . . .  *:.- . . 
. , . .._ . . . .  , . . . . . .  , . 

i 
. . . . . . . .  , . .  . . . . .. ._ .. . . . . . . . . . I .  . . . .  . . .. - . . crjb . . . . , .  . , ' I  _:. . . . . . . . ,  . . . . . . . -  . . .  ..' : 4. Z-QW married? . _ , I .  . . . .  . .  . . 

. . .  . . .  . . . . . . . . . . .  
. . . . . .  _ . . .  -. . . . . .  I .  . I  . 

. . . - 
. . .  'AT m . . . .  . ., . . 

' & f .  . - .  . . .  * .. . . . . , . .  
. . . . . . 

, . . . . . . .  p" Z Do yw orin a car3 . . . .  .: . . , ,. . .  . - . . . . .  . . . .  .... . . , . .  
. , . : .. , . .;.; . . . . .  ., . . . . . .  . - . -  .. - , .  . . . .  , . .  . . .  . . .  . , . . 

* .  . - , \  
. - 

, . . . . .  - .  . .  - . . . . .  . , .  . , 
..': 't , * '4 NaS" , .  . . , . .  . . 

. . . . . .  . . .  . . . , . ,  2 
. . 

, . . . - .  - 
. . . . . . , , .,+- 3 . ~ 0  y w  own any property whatsoever3 ..... 

k 'I My band was $15,000.00. , ' 

J %X 9-3 
X -  5 Did you .ycn,r sEl.+ post bond w i t h  own money? 


