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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

JAMES MASON and JOANNE
PEARSON,

Plaintiffs,

CITY OF HUNTSVILLE,
ALABAMA,

)
)
)
|
V. ) Civil Action No. CV-10-S-02794-CLS
)
)
)
)
Defendant. )

)

UNITED STATES’ BRIEF AS INTERVENOR AND AMICUS CURIAE IN
OPPOSITION TO MOTION TO DISMISS

The United States of America, by and through its undersigned counsel,
respectfully submits the following brief in opposition to the defendant’s motion to
dismiss as intervenor pursuant to 28 U.S.C. § 2403(a) and as amicus curiae.

QUESTIONS PRESENTED

1.  Whether plaintiff has pleaded a violation of Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 8§ 704.

2. Whether Title 1l of the Americans with Disabilities Act, 42 U.S.C. 8§
12131-12134, is a valid exercise of Congress’s authority under Section Five of the
Fourteenth Amendment, to the extent that it ensures physical access to public
facilities and requires municipalities to maintain accessible streets and sidewalks.
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3. Whether Title Il is a valid exercise of Congress’s authority under the
Commerce Clause.

4. Whether the regulations implementing and construing Title Il are
privately enforceable under Title II’s private right of action.

5. Whether the city’s failure to maintain accessible sidewalks is a violation
of Title 1I’s requirement that individuals with disabilities not be excluded from
public “services, programs, or activities,” 42 U.S.C. § 12132.

STATEMENT OF THE CASE

Plaintiffs are residents of Huntsville, Alabama, who require wheelchairs for
mobility and have limited use of their upper extremities. Complaint 2 {{ 3-4.
They allege that they visited various Huntsville municipal properties and failed to
gain “full, safe and equal access” to the properties in question. Ibid.; seeid. at 3-4
5 (listing properties). Plaintiffs allege that these buildings do not meet the ADA
Standards for Accessible Design in a variety of ways. 1Id. at 7, 14-32. As a result,
plaintiffs allege, they are “unable to enjoy access to the benefits of the programs,
services and facilities owned, operated and/or leased by Huntsville.” Id. at 8  22.

Plaintiffs also cite a variety of specific locations where municipal sidewalks
lack curb ramps or are otherwise unusable by wheelchair users. See Complaint
8-13. They allege that defendants have altered the streets and sidewalks at many of

these locations in the past two years, but have failed to make them accessible. See,

e.g., id. at 8  23.
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Plaintiffs brought claims against Huntsville under Title Il and Section 504 of
the Rehabilitation Act of 1973, 29 U.S.C. § 704. They seek (1) a declaration that
the city is in violation of Title Il and the Rehabilitation Act; (2) an injunction
directing Huntsville to come into compliance with respect to the specific cited
facilities and services; (3) an injunction directing Huntsville to review its programs,
services, and facilities; and (4) attorney’s fees. See Complaint 33, 35-36. They do
not seek compensatory damages.

The city moved to dismiss on multiple grounds. First, it contends that, as
applied to this case, Title Il is unconstitutional, because it is not a valid exercise of
Congress’s authority pursuant to either Section Five of the Fourteenth Amendment
or the Commerce Clause. The city also contends that the ADA’s private right of
action does not permit a private plaintiff to enforce Title II’s implementing
regulations. It argues that sidewalks and curb ramps are not “services, programs, or
activities” within the reach of Title 11’s accessibility mandate. Finally, it contends
that the Rehabilitation Act claim should be dismissed because the complaint does
not state with sufficient particularity which municipal programs receive federal

funds and so subject themselves to the Rehabilitation Act’s requirements.
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On April 11, 2011, this Court certified the existence of a constitutional
challenge to a federal statute and granted the United States until June 10 to
intervene.

SUMMARY OF ARGUMENT

1. The plaintiffs have adequately pleaded a violation of Section 504 of the
Rehabilitation Act, notwithstanding their failure so far to identify the specific city
programs that receive federal funding but have not met their obligations under
Section 504. While plaintiffs ultimately must identify these programs to make out a
Section 504 claim, they do not need to do so at the pleading stage, because this
information is peculiarly within the possession of the city. This Court should
address this argument first, as the existence of a valid Section 504 claim renders it
unnecessary for the Court to consider at this time the city’s arguments regarding the
constitutionality of Title I1.

2. Should this Court nonetheless reach the question, it should find that Title
I1, as applied to the provision of public facilities, sidewalks, and streets, is a valid
exercise of Congress’s legislative authority pursuant to Section Five of the
Fourteenth Amendment. Before enacting Title Il, Congress documented a long
history of discrimination by public entities against individuals with disabilities, both

in general and in this specific context. Title Il is well tailored to remedy the past
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effects of such discrimination and prevent such discrimination in the future, while
not imposing excessive compliance costs on public entities. In short, it is a
congruent and proportional response to a documented pattern of official
discrimination in this context, just as it is in the contexts of courthouse access and
public education. See Tennessee v. Lane, 541 U.S. 509 (2004); Association for
Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954 (11th Cir. 2005). In
arguing to the contrary, the city asks this Court to adopt a mode of analysis rejected
by Lane and Association for Disabled Americans.

3. Title 11 also is valid Commerce Clause legislation, in general and as
applied to this case. Here, as in many of its applications, it directly regulates
commercial activity — in this case, the design, construction, and maintenance of
physical facilities, sidewalks, and streets — and so it directly affects interstate
commerce. It is irrelevant whether in some applications Title Il regulates purely
local, non-commercial activity, as Congress may regulate such activity in the course
of regulating interstate commerce. Moreover, Title Il is an integral part of the
larger Americans with Disabilities Act, which as a whole has a substantial effect on
interstate commerce. And in this case and other applications, Title 1l also removes
barriers to interstate travel and commerce. Because Title Il regulates activity, not

Inactivity, the city’s argument that Congress may not regulate inactivity is irrelevant.
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4. Where, as here, a private plaintiff brings suit to enforce Title II’s
anti-discrimination mandate, the plaintiff also may enforce regulations that
authoritatively construe that mandate. See Alexander v. Sandoval, 532 U.S. 275,
284 (2001). Most of the regulations at issue here easily meet that standard for
enforceability, as Congress specifically instructed the Justice Department to
promulgate them in this form. The Eleventh Circuit’s suggestions to the contrary in
American Ass’n of People with Disabilities v. Harris, 605 F.3d 1124 (11th Cir.
2010) (petition for rehearing pending since June 1, 2010) were in dicta and should
not be followed, as they conflict with Sandoval and the holdings of every appellate
court to squarely consider the question.

5. The city is correct that sidewalks and streets are “facilities” and regulated
as such by Title Il. But it errs in contending that the provision and maintenance of
those facilities is not among the “services, programs, and activities” that must be
provided in a non-discriminatory manner.  Title 1I’s plain language, its
administrative interpretation, and its legislative history all demonstrate that the
provision of sidewalks and streets meets this definition. The city’s argument to the
contrary relies primarily on an erroneous panel decision that has been vacated for en
banc review and is, in any event, unpersuasive. See Frame v. City of Arlington, 616

F.3d 476 (5th Cir. 2010) (en banc review granted Jan. 26, 2011).
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ARGUMENT
I

PLAINTIFFS HAVE ADEQUATELY PLEADED VIOLATIONS OF
SECTION 504 OF THE REHABILITATION ACT

The plaintiffs have adequately pleaded violations of Section 504 of the
Rehabilitation Act, because they have pleaded all the relevant information they can
reasonably be required to provide at this stage. While the city is correct that
plaintiffs ultimately must establish that the programs alleged to violate Section 504
receive federal funds, it is unrealistic for plaintiffs to know before discovery which
programs receive such funds.

This Court should rule on this question first, because the answer may obviate
the need to consider the city’s constitutional challenge to Title Il. The city’s
obligations are the same pursuant to Section 504 and Title II, and so as long as the
plaintiffs maintain a live Section 504 claim, the constitutionality of Title Il is a
purely academic question that should not be decided. See, e.g., Bennett-Nelson v.
Louisiana Bd. of Regents, 431 F.3d 448, 454 (5th Cir. 2005) (finding it unnecessary
to decide whether Title 11 is valid Fourteenth Amendment legislation where plaintiff
had identical Section 504 claim), cert. denied, 547 U.S. 1098 (2006); cf. Garrett v.
University of Ala. at Birmingham Bd. of Trs., 344 F.3d 1288, 1293 (11th Cir. 2003)

(per curiam) (defendant liable under Section 504 for employment discrimination
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even though Supreme Court ruled Title I of ADA did not abrogate sovereign
immunity for such claims).

Section 504, as Spending Clause legislation, applies only to programs or
activities that receive federal financial assistance. See Koslow v. Pennsylvania, 302
F.3d 161, 176 (3d Cir. 2002), cert. denied, 537 U.S. 1232 (2003). The plaintiffs’
pleading here, while not a model of precision, is sufficient to state a claim under
Section 504, as it includes “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009). Specifically, plaintiffs’ allegation
that the city receives federal funds permits this Court to draw the reasonable
inference that the specific municipal programs responsible for the alleged
discriminatory conduct receive such funds.

These are matters regarding the city’s internal organization and funding that
are peculiarly within the knowledge of the city itself. See Rodriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 830 (7th Cir. 2009) (prisoner entitled to limited
discovery as to whether the defendant was state actor, as prisoner could not be
“charged fairly with knowing” defendant’s contractual relationship with public
entity). The city knows far better than the plaintiffs do both its internal

organization — that is, which municipal programs are responsible for the activities at
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Issue here — and which of those programs receive federal funding. See Cohn v.
Keyspan Corp., 713 F. Supp. 2d 143, 159 (E.D.N.Y. 2010) (“Whether or not any of
the Utility defendants receives federal funding is a fact peculiarly within the
possession and control of those defendants, which plaintiff is entitled to discern
during discovery.”). If, in fact, the allegedly discriminatory activity was
undertaken by programs that do not receive such funding, the city needs merely to
demonstrate that, and the Section 504 claim can be dismissed. But the city should
not be able to accomplish such dismissals without disclosing the relevant
information; otherwise, it would render itself immune to Section 504 claims through
opacity.
1
TITLE 11 ISVALID SECTION FIVE LEGISLATION TO THE EXTENT
THAT IT ENSURES ACCESSIBLE PUBLIC FACILITIES, SIDEWALKS
AND STREETS
To the extent that Title Il of the Americans with Disabilities Act requires
public entities to make their public facilities, sidewalks, and streets accessible, it is a
valid exercise of Congress’s legislative authority pursuant to Section Five of the
Fourteenth Amendment. As applied to this context, Title 1l is a congruent and

proportional response to the extensive history of public discrimination against

individuals with disabilities, including pervasive discrimination in this very context.
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After numerous hearings and other fact-finding, Congress concluded that,
“historically, society has tended to isolate and segregate individuals with
disabilities,” and that “such forms of discrimination * * * continue to be a serious
and pervasive social problem.” 42 U.S.C. §12101(a)(2). Based on these findings,
Congress “invoke[d] the sweep of congressional authority, including the power to
enforce the fourteenth amendment,” to enact the ADA. 42 U.S.C. § 12101(b)(4).
In doing so, it established a “comprehensive national mandate for the elimination of
discrimination against individuals with disabilities.” 42 U.S.C. 8§ 12101(b)(1).
Part of that national mandate is Title Il, which addresses discrimination by state and
local governmental entities in the operation of public services, programs, and
activities. See 42 U.S.C. 88 12131-12165.

Title 11 was enacted “against a backdrop of pervasive unequal treatment in the
administration of state services and programs, including systematic deprivations of
fundamental rights.” Tennessee v. Lane, 541 U.S. 509, 524 (2004). This long and
broad history of official discrimination suffered by individuals with disabilities
authorized Congress, pursuant to Section Five of the Fourteenth Amendment, not
only to bar actual constitutional violations, but also to pass prophylactic legislation

that remedies past harm and protects the right of people with disabilities to receive

10
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all public services on an equal footing going forward.* Ibid.; accord Association
for Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954, 958 (11th Cir. 2005);
Bowers v. NCAA, 475 F.3d 524, 554 & n.35 (3d Cir. 2007).

Congress is not limited to barring actual constitutional violations. It “may
enact so-called prophylactic legislation that proscribes facially constitutional
conduct, in order to prevent and deter unconstitutional conduct.” Nevada Dep’t of
Human Res. v. Hibbs, 538 U.S. 721, 727-728 (2003). In particular, Congress may
ban “practices that are discriminatory in effect, if not in intent,” notwithstanding that
the Equal Protection Clause bans only intentional discrimination.* Lane, 541 U.S.
at 520. What Congress may not do is pass legislation “which alters the meaning of”
the constitutional rights purportedly enforced. City of Boerne v. Flores, 521 U.S.
507, 519 (1997). “[T]he line between measures that remedy or prevent
unconstitutional actions and measures that make a substantive change in the
governing law is not easy to discern, and Congress must have wide latitude in
determining where it lies.” Id. at 519-520. The ultimate question is whether there

Is “a congruence and proportionality between the injury to be prevented or remedied

! While the city “strongly disagrees” with this conclusion, it nonetheless
concedes it, see Br. in Supp. of Mot. to Dismiss at 15, as it must, given authority that
Is controlling on this Court.

? To the extent that Alsbrook v. City of Maumelle, 184 F.3d 999 (8th Cir.
1999) (en banc), can be cited for a contrary conclusion, see Br. in Supp. of Mot. to
Dismiss at 20, it is no longer good law after Lane and Hibbs.

11
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and the means adopted to that end.” Id. at 520. Put another way, “the question is
not whether Title 1l exceeds the boundaries of the Fourteenth Amendment, but by
how much.” Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d
474, 490 (4th Cir. 2005).

Thus, the only question for this Court is whether Congress’s response, as
applied to the class of cases at issue here, was congruent and proportional to the
record of discrimination it confronted.

A. This Court First Must Determine What Conduct Title Il Requires
Here

As a preliminary matter, this Court should not rule on this constitutional
question until it determines precisely what conduct Title Il requires of the
defendants. See United States v. Georgia, 546 U.S. 151 (2006). W.ithout
conceding that the complaint states a violation of Title Il, the city asks this Court to
declare that the statute exceeds Congress’s legislative authority. See Br. in Supp. of
Mot. to Dismiss at 11. But the Supreme Court has clearly instructed that courts
should not entertain this sort of unfocused and potentially unnecessary constitutional
challenge. In doing so, it set forth a three-step process for how such constitutional
challenges in Title 11 cases should proceed.

Courts must first determine “which aspects of the [defendant]’s alleged

conduct violated Title I.” Georgia, 546 U.S. at 159. If Title Il was violated, a

12
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court next should determine “to what extent such misconduct also violated the
Fourteenth Amendment.” 1Ibid. Finally, and only if a court finds that the alleged
“misconduct violated Title 11 but did not violate the Fourteenth Amendment,” it
should reach the question whether Congress’s exercise of its Section Five authority
“as to that class of conduct is nevertheless valid.” lbid.?

Accordingly, this Court must first determine whether “any aspect of the
[defendant’s] alleged conduct forms the basis for a Title Il claim.” Bowers, 475
F.3d at 553. This rule is in keeping with the “fundamental and longstanding
principle of judicial restraint” that “courts avoid reaching constitutional questions in
advance of the necessity of deciding them.” Lyng v. Northwest Indian Cemetery
Protective Ass’n, 485 U.S. 439, 445 (1988). This constitutional avoidance
principle is at its apex when courts address the constitutionality of an Act of
Congress, “the gravest and most delicate duty” that courts are “called upon to
perform.” Rostker v. Goldberg, 453 U.S. 57, 64 (1981) (citation omitted); accord
Northwest Austin Mun. Util. Dist. No. One v. Holder, 129 S. Ct. 2504, 2513 (2009).
Moreover, by definition, it is impossible to determine whether Title 11’s statutory

remedy is congruent and proportional to the constitutional harm Congress

% Georgia and most other cases involving the validity of Title 11 arose in the
context of a State contending that Title 11 did not validly abrogate its sovereign
immunity. However, that question required the same analysis as applies here with
respect to whether Title 11 is valid Fourteenth Amendment legislation.

13
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confronted without first ascertaining that remedy’s scope.

Here, to bolster its case that Title Il is constitutionally deficient, the city
exaggerates the statute’s requirements. In the city’s view, plaintiffs seek “to force
the City to undertake an enormously expensive overhaul of a vast array of
City-operated buildings and rights of way, all for the purpose of implementing
mostly minor alterations * * * that will not meaningfully improve disabled access.”
See Br. in Supp. of Mot. to Dismiss at 2. But Title Il requires no such thing.

Title 11 provides that “no qualified individual with a disability shall, by reason
of such disability, be excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be subjected to discrimination
by any such entity.” 42 U.S.C. § 12132. A public entity must ensure that each
service, program, or activity, “when viewed in its entirety, is readily accessible to
and usable by individuals with disabilities.” 28 C.F.R. § 35.150(a).* To comply
with this mandate, a public entity need not necessarily make accessible each facility
that existed prior to 1992, 28 C.F.R. 8 35.150(a)(1), nor must it take any action that it

can demonstrate would result in “undue financial and administrative burdens.” 28

* A new version of Title II’s implementing regulations went into effect on
March 15, 2011. The changes have no impact on the city’s responsibilities here,
and so this Court need not consider under which version the plaintiffs’ claims —
which seek both forward- and backward-seeking relief — should be adjudicated.
We cite the new version in this brief.

14
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C.F.R. § 35.150(a)(3).

By contrast, a public entity must make “readily accessible” any facility that is
newly constructed or altered after 1992. 28 C.F.R. § 35.151(a). Any facility built
in conformity with uniform federal standards is “deemed to comply” with this
requirement, but such conformity is not required where it is “clearly evident that
equivalent access to the facility or part of the facility is provided.” 28 C.F.R. 8§
35.151(c).

Thus, while framed as a constitutional challenge, many of the city’s
contentions actually amount to an argument that the plaintiffs fail to state a Title Il
claim. The plaintiffs do not appear to contend that any of the facilities at issue here,
other than certain streets and sidewalks, are newly constructed or altered since 1992.
And with respect to existing facilities, Title 1l never requires a city to make
“enormously expensive” expenditures that serve little purpose. See Br. in Supp. of
Mot. to Dismiss at 2.

Additionally, the city argues that many of the allegations in the complaint can
have no impact on the two named plaintiffs. For example, in response to
allegations that various facilities lack Braille lettering, the city notes that plaintiffs
are not blind. See Br. in Supp. of Mot. to Dismiss at 7. Once again, this argument

has nothing to do with Title II’s constitutionality, but rather concerns the plaintiffs’

15
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standing. See Shotz v. Cates, 256 F.3d 1077, 1081-1082 (11th Cir. 2001). We
take no position on whether (and to what extent) these plaintiffs have standing to
make the allegations in the complaint. We do, however, ask that this Court, to the
extent that it considers such arguments germane, rule on them as a matter of standing
rather than the validity of a federal statute.

B. The Relevant Context Is The Provision of Public Facilities, Sidewalks,
and Streets

While Title 11’s remedies apply to all public services, their congruence and
proportionality can be adjudicated “on an individual or ‘as-applied’ basis in light of
the particular constitutional rights at stake in the relevant category of public
services.”® Association for Disabled Ams., 405 F.3d at 958. In this case, the
“relevant category” of services is the provision of public facilities, sidewalks, and
streets.

The city does not explain, nor is there a reasonable basis for, its defining the
relevant category as “entertainment and recreation.” See Br. in Supp. of Mot. to
Dismiss at 21. Such a category could not even encompass the alleged violations in
this case. While some of the facilities described in the complaint could be used for

such purposes, others (such as the public service building) could not. Sidewalks

® The United States maintains that Title Il is constitutional in all of its
applications. This case does not require this Court to consider that argument.

16
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and streets, meanwhile, are used for a myriad of purposes.

More fundamentally, the city errs in asking this Court to assess the
constitutionality of Title Il “under the allegations of the complaint in this case.”
See Br. In Supp. of Mot. to Dismiss at 15. The constitutionality of Title Il must be
adjudicated as applied to broad categories of services provided by public entities, not
the manner in which particular citizens may use such services. Title Il is sweeping
legislation that remedies a long history of societal discrimination across a variety of
activities undertaken by public entities. Congress need not, and cannot, lay a
historical predicate justifying every idiosyncratic application such a law may have
for individual litigants.

Lane illustrates this principle well. The plaintiffs, who had paraplegia,
contended that courthouses were inaccessible to wheelchair users. See Lane, 541
U.S. at 513. As a result, one plaintiff could not appear to answer charges against
him, while the other could not work as a court reporter. Id. at 513-514. The
Supreme Court did not limit the constitutional question before it to either the
specific judicial services (such as criminal adjudication) alleged to be inaccessible or
the particular sort of access sought (wheelchair access to a courtroom). Rather, it
considered the statute’s constitutionality in the entire “class of cases implicating the

accessibility of judicial services.” Id. at 531.

17
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Accordingly, the Court found relevant to its analysis a number of
constitutional rights implicated by access to judicial services broadly but not by the
particular plaintiffs’ claims. Neither of the Lane plaintiffs alleged that he or she
was excluded from jury service or subjected to a jury trial that excluded persons with
disabilities. Neither was prevented from participating in civil litigation, nor did
either allege a violation of First Amendment rights. Plaintiffs’ disabilities did not
implicate Title 1I’s requirement that government, in the administration of justice,
make available measures such as sign language interpreters or materials in Braille.
Yet the Supreme Court considered the full range of constitutional rights and Title 11
remedies potentially at issue in the “class of cases implicating the accessibility of
judicial services.” Lane, 541 U.S. at 531.

Similarly, in Association for Disabled Americans, the Eleventh Circuit
properly looked at Title II’s application “in the context of a public education
Institution,” see 405 F.3d at 957. It did not limit its focus to the particular defendant
(a university) or the particular plaintiffs. Other courts likewise have correctly
declined to focus their inquiries on the narrow sub-category of public education,
such as community colleges, at issue in the particular cases before them. See
Toledo v. Sanchez, 454 F.3d 24, 36 (1st Cir. 2006) (rejecting argument that Congress

was required to show history of discrimination in higher education in particular);

18
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accord Bowers, 475 F.3d at 555.

Following Lane and Association for Disabled Americans, this Court should
determine the congruence and proportionality of Title Il within the entire “class of
cases” involving the provision of public facilities, sidewalks, and streets. See Lane,
541 U.S. at 531. And it should do so in light of the many fundamental and
otherwise vital rights that Title Il protects in this context, regardless of whether the
particular plaintiffs here claim to have been deprived of them. See Br. in Supp. of
Mot. to Dismiss at 19 n.8.

C. The Rights At Stake In This Context Are Particularly Important
Ones That Have Long Been Denied to Individuals with Disabilities

In addition to enforcing the constitutional guarantee against irrational
disability discrimination, Title Il *“seeks to enforce a variety of other basic
constitutional guarantees, infringements of which are subject to more searching
judicial review.” Lane, 541 U.S. at 522-523. For example, the accessibility of
courthouses at issue in Lane implicated the exercise of the Due Process Clause, the
Confrontation Clause, the Sixth Amendment right to a representative jury, and the
First Amendment right of the public to access trial proceedings. Id. at 523.

Similarly important constitutional rights are implicated here, by a
government’s failure to make accessible other public buildings as well as its

sidewalks and streets. “The appropriateness of remedial measures must be

19
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considered in light of the evil presented.” City of Boerne, 521 U.S. at 530. Title Il
was enacted “against a backdrop of pervasive unequal treatment in the
administration of state services and programs, including systematic deprivations of
fundamental rights,” Lane, 541 U.S. at 524-525. In particular, evidence before
Congress demonstrated systematic failure by municipalities to provide accessible
public facilities, sidewalks, and streets. It also demonstrated that, as a result,
individuals with disabilities regularly were burdened in their exercise of
fundamental rights as well as basic civil participation.
1. Public facilities

As a result of the isolation and invisibility of individuals with disabilities —
isolation and invisibility that have been perpetuated by government policies and
practices — public facilities in this country historically have been constructed without
the needs of disabled individuals in mind. One study commissioned by Congress
found in 1967 that “virtually all of the buildings and facilities most commonly used
by the public have features that bar the handicapped.” See National Commission on
Architectural Barriers to Rehabilitation of the Handicapped, Design For All
Americans 3 (1967).° And despite the passage of state and federal legislation

aimed at this problem, progress has been slow. As Lane observed, one report

® This report is available at http://www.eric.ed.gov/PDFS/ED026786.pdf.
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before Congress noted that, as of 1980, a full seventy-six percent of “public services
and programs housed in state-owned buildings were inaccessible to and unusable by
persons with disabilities.” 541 U.S. at 527 (citing United States Comm’n on Civil
Rights, Accommodating the Spectrum of Individual Abilities 39 (1983) (Spectrum);
see also Spectrum at 18 n.5.” Often, the result was the denial of, or serious burden
on, the exercise of fundamental rights. Testimony before Congress, as well as by
individual stories submitted to the Task Force on the Rights and Empowerment of
Americans with Disabilities — a body appointed by Congress that took written and
oral testimony from numerous individuals with disabilities as to the obstacles they
faced — illustrated these burdens. See Lane, 541 U.S. at 527 (relying on Task

Force’s “numerous examples of the exclusion of persons with disabilities from state
judicial services and programs”).®

For example, individuals with disabilities experienced extensive

" This report is available at http://www.eric.ed.gov/PDFS/ED236879.pdf.

® This brief cites certain submissions compiled by the Task Force and
submitted to Congress. These submissions (along with many others) were lodged
with the Supreme Court in Board of Trustees of the University of Alabama v.
Garrett, 531 U.S. 356 (2001), and many of them were catalogued in Appendix C to
Justice Breyer’s dissent in that case. Justice Breyer’s dissent cites to the documents
by State and Bates stamp number, see Garrett, 531 U.S. at 389-424, a practice we
follow in this brief. The documents cited herein also are attached for this Court’s
convenience in an addendum to this brief.

21
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discrimination in voting, largely as a result of the physical inaccessibility of polling
places. Congress was told of “people with disabilities who were forced to vote by
absentee ballot before key debates by the candidates were held,” S. Rep. No. 116,
101st Cong., Sess. 12 (1989) (Senate Report). One voter was “told to go home”
because the voting machines were “down a flight of stairs with no paper ballots
available; another time, that voter “had to shout my choice of candidates over the
noise of a crowd to a precinct judge who pushed the levers of the machine for me,
feeling all the while as if | had to offer an explanation for my decisions.” Equal
Access to Voting for Elderly & Disabled Persons: Hearings Before the Task Force
on Elections of the House Comm. on House Admin., 98th Cong., 1st Sess. 45
(1984).° A vast number of Task Force submissions confirmed the ubiquity of such
burdens on “the right to exercise the franchise in a free and unimpaired manner,” a
right that “is preservative of other basic civil and political rights” such that any

alleged infringement “must be carefully and meticulously scrutinized.” Reynolds

® The persistence of this problem ultimately led Congress to enact further
protections in the Help America VVote Act of 2001. For example, one witness
testified of having to rely on poll worker assistance to cast ballots in both
Massachusetts and California, while “the poll worker attempted to change my mind
about whom I was voting for. * * * [T]o this day I really do not know if they cast my
ballot according to my wishes.” Help America Vote Act of 2001: Hearing Before
the House Comm. on the Judiciary, 107th Cong., 1st Sess. 15 (2001).

22
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v. Sims, 377 U.S. 533, 561-562 (1964)."

Similarly, evidence before Congress demonstrated that inaccessible public
buildings prevented individuals with disabilities from participating in public
meetings, accessing government officials and proceedings, and otherwise fully
exercising the right to petition for redress of grievances that is fundamental to “[t]he
very idea of a government, republican in form.” United States v. Cruikshank, 92
U.S. 542, 552-553 (1875); see Romer v. Evans, 517 U.S. 620, 633 (1996)
(Constitution prohibits laws making it “more difficult for one group of citizens than
for all others to seek aid from the government”). The Illinois Attorney General
testified that he had received “innumerable complaints” regarding “people unable to
meet with their elected representatives because their district office buildings were
not accessible or unable to attend public meetings because they are held in an

inaccessible building.” Americans with Disabilities Act of 1989: Hearings Before

% One Delaware woman submitted a lengthy chronicle of her efforts to vote —
including crawling for more than an hour — in two supposedly accessible locations
that in fact could not accommodate her electric wheelchair. DE 307-309. An
Indiana woman said she “would like to vote again” but had not been able to do so for
more than a decade because of inaccessible polling places. IN 653. A Montana
man was made to “sit out on the street and fill out a voting form” because his polling
place, the city’s performing arts center, was inaccessible for wheelchairs. MT
1027. And a blind woman was refused instructions as to the operation of a voting
machine. AL 16. Among the many other instances of such discrimination
collected by the Task Force, see, e.g., AR 155 (physical barriers prevented citizens
from voting); DE 303 (inaccessible voting machines); ND 1175 (voting buildings
inaccessible).
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the Senate Comm. on Labor and Human Res. and the Subcomm. on the
Handicapped, 101st Cong., 1st Sess. 488 (1989) (May 1989 Hearings).

For example, one woman testified that she had to “crawl up three flights of
circular stairs” to reach the room where “all public business is conducted by the
county government.” May 1989 Hearings 663. Another wheelchair user tried
three times in a year to testify before state legislative committees, and each time he
“was thwarted by a narrow set of Statehouse stairs, the only route to the small
hearing room.” IN 626. And a man who used a wheelchair went to city hall to
lobby for more sidewalks, but could not get into the building, which could be
accessed only by steps. WI 1758. Evidence before Congress indicated that such

stories were common.'' Moreover, while this lawsuit focuses on barriers to

A California woman complained that her county’s administration building
had only one wheelchair-accessible bathroom — on the fifth floor. Meanwhile, the
building’s elevator buttons were “so high, many wheelchair users can reach only the
lower buttons.” The result, she said, was that “emergency trips to the restroom are
virtually impossible.” CA 246. A New York woman reported that, when in
Albany visiting her state legislators, she “had to wait 45 minutes to access an
elevator which ended up being a freight elevator not meant for people.” NY 1119.
In a New York village, public meetings were held in a second floor meeting room
“with only stairs for access.” NY 1129. See also H.R. Rep. No. 485, 101st Cong.,
2d Sess., Pt. 2, 40 (1990) (because village “could not see fit to puta ramp in * * *
physically disabled people were never able to get into that town hall”); OK 1283
(citing “[nJumerous public meetings in inaccessible facilities™); ND 1175
(inaccessible council meetings); AL 17 (inaccessible restrooms in state house); AK
41 (inaccessible restrooms in state legislative information office); ND 1183
(architectural barriers at county and city buildings); OH 1216 (state, county and city

(continued...)

24



Case 5:10-cv-02794-CLS Document 21  Filed 06/10/11 Page 37 of 92

individuals who use wheelchairs, evidence before Congress indicated that
individuals with other disabilities similarly faced obstacles in exercising their
constitutional right to participate in government.*?

As Lane documented, individuals with disabilities long have been shut out of
Inaccessible courthouses, depriving them of a number of fundamental rights
attendant to judicial proceedings. Moreover, local courthouses often house other
Important public services that also have been denied to those who cannot physically
access them. See, e.g., WY 1786 (wheelchair user unable to obtain marriage
license because courthouse was inaccessible).

Likewise, evidence before Congress showed that inaccessible public
education facilities regularly denied individuals with disabilities educational
opportunities. As one witness testified:

When | was 5 my mother proudly pushed my wheelchair to our local

(...continued)

buildings not accessible); OK 1275 (state government held meeting at hotel with
Inaccessible restrooms); VA 1654 (restrooms in government buildings not easily
accessible); VA 1680 (public buildings lack ramps and library is not accessible by
wheelchair); VA 1681 (public buildings not accessible).

12 See, e.g., SC 1457 (no interpreters for individuals with hearing
Impairments at government meetings); OK 1282 (same); VA 1671 (same); UT 1571
(most public buildings inaccessible for individuals without use of hands, because
doors have round knobs instead of levers); VT 1633 (public building had no
mechanism for warning people with hearing impairment that there was fire).
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public school, where | was promptly refused admission because the

principal ruled that | was a fire hazard. | was forced to go into home

Instruction, receiving one hour of education trice a week for 3 1/2 years.
Senate Report, at 7. Task Force submissions and testimony before Congress
detailed numerous other instances of inaccessible school facilities. Given the
centrality of schools in community life, such inaccessibility had a variety of
consequences for individuals with disabilities, including denial of an education
alongside their peers,*® parents’ inability to attend parent-teacher conferences and
otherwise exercise their parental rights,** and denial of the opportunity to influence

education policy.™

Individuals with disabilities have been denied many other essential

13 See Americans with Disabilities Act of 1989: Hearing Before the House
Subcommittee on Select Education, 100th Cong., 2d Sess. 77-78 (1988) (October
1988 Hearing) (student with mobility issues precluded from attending public high
school by requirement that every student be able to attend classes “in three buildings
with at least three floors in each building”); Americans with Disabilities Act of 1989:
Hearing Before the House Subcomm. on Select Education, 101st Cong., 1st Sess. 67
(1989) (high school told student who used wheelchair that he would have “to be
bused to a special school 20 miles away because the two-level school at Spencer had
no elevator”); see ID 543 (school only recently, and only reluctantly, “allow[ed] our
first person in a wheelchair to attend regular classes,” and still was not fully
accessible); KY 711 (public university held classes in inaccessible classrooms
notwithstanding enrollment of wheelchair user, who had to be carried up three
flights of stairs by classmates).

4 See AR 154; CT 285-286.

> See IL 574 (PTA meetings held at inaccessible school).
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government services and rights because of the inaccessibility of government
buildings, evidence before Congress demonstrated. One individual was unable to
take a driver’s license exam “because it was down a flight of stairs.” ND 1170.
Many individuals with disabilities could not access their local libraries, see ND
1192, social service agencies, see AZ 131; AR 145, or homeless shelters, see CA
216.

Finally, the inaccessibility of public facilities denied individuals with
disabilities access to a variety of public activities such as parks, museums, and
sporting events. As one Task Force submission observed, individuals with
disabilities often face particular difficulties accessing recreation facilities precisely
because such facilities are “assumed to be not as important as many other areas in
our work-oriented society.” NC 1155. Indeed, defendants suggest that it is
unworthy of federal legislation to ensure that individuals with disabilities can “see
over standing spectators at baseball games.” See Br. in Supp. of Mot. to Dismiss at
10.

While access to any one event or facility may not implicate any fundamental
constitutional right, the systematic denial of access to the same recreation pursuits as
others both results from and perpetuates the state-sponsored isolation and

segregation of individuals with disabilities that has plagued our country for so long.
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It makes it difficult to ensure “that families function as cohesive units,” “that social
relationships are initiated and cemented,” and that individuals with disabilities
otherwise are integrated fully into society. NC 1155. Being systematically shut
out of facilities otherwise open to the public rendered individuals with disabilities
second-class citizens in their own communities. See Olmstead v. L.C. ex rel.
Zimring, 527 U.S. 581, 600 (1999) (unnecessary exclusion of individuals with
disabilities from community “perpetuates unwarranted assumptions that persons so
isolated are incapable or unworthy of participating in community life”). The
isolation and stigma thereby officially created was a harm of constitutional
magnitude that Congress was entitled to remedy and prevent. See Hibbs, 538 U.S.
at 737 (in enacting the Family Medical Leave Act, Congress properly “sought to
ensure that family-care leave would no longer be stigmatized as an inordinate drain
on the workplace caused by female employees, and that employers could not evade
leave obligations simply by hiring men”; the statute “attacks the formerly
state-sanctioned stereotype that only women are responsible for family caregiving,
thereby reducing employers' incentives to engage in discrimination by basing hiring
and promotion decisions on stereotypes”).

For example, one Utah couple could not access a football field to watch their

grandson play, an auditorium to watch their daughter perform, or the senior citizens’
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meals and functions held at a local school. UT 1613. A six-year-old girl with a
hearing impairment was denied placement in a municipal swim class. WI
1751-1752. Lack of accessible facilities routinely shut individuals with disabilities
out of public swimming pools. See, e.g., CT 294-295; OK 1298; TX 1521.
Municipal parks enforced “no dog” rules against even children with visual
Impairments who needed guide dogs, see May 1989 Hearings 488, and parks had
inaccessible bathrooms and other features. See, e.g.,, AZ 111-112; HI 480; OH
1218; OK 1271. And individuals with disabilities regularly were excluded from
watching sporting events that were central to their local communities. See, e.g., Ml
874 (officials at Michigan State University were “neglectful of continuing requests
received from handicappers for access, reasonable seating, both in number and
quality, and accommodations” with respect to football stadium); OH 1240
(wheelchair user unable to attend sporting events at state university with his wife
and children even though he was a student there).

Instead, governments often shunted individuals with disabilities into separate,
more limited recreation programs. See, e.g., NC 1155 (person with visual
impairment denied access to public parks and recreation program; “he was told there
were ‘blind programs’ and he should go there”); KS 704-705 (wheelchair user

unable to sit with his family, relegated to “handicapped accessible” suite at
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city-owned sports facility); Americans with Disabilities Act of 1989: Hearing Before
the House Subcomm. on Select Education, 101st Cong., 1st Sess. 74 (1989) (October
1989 Hearing) (wheelchair user cannot sit next to his family at sporting event).
2. Sidewalks and streets

Congress similarly confronted a widespread pattern of disability
discrimination with respect to municipal provision of sidewalks and streets.
Governments failed to make even the simplest and cheapest accommodations for
individuals with disabilities, resulting in the deprivation of those individuals’ ability
to move around their communities. The legislative history of the ADA includes
voluminous testimony and other evidence documenting such discrimination and its
devastating effects. See, e.g., Americans with Disabilities Act of 1989: Hearings
on H.R. 2273, Before the Subcomm. on Civil & Constitutional Rights of the House
Comm. on the Judiciary, 101st Cong., 1st Sess. 247 (1989) (House Judiciary
Hearing) (survey identified “availability of curb cuts” as a “major problem[]” for
individuals with disabilities); ibid. (“[d]isabled citizens are forced to stay home or
use the street, because curb cuts and sidewalks are absent or inadequate™).

For lack of curb cuts or ramps, wheelchair users were forced to “use traffic
lanes rather than the sidewalks.” CO 272; accord HI 464; KY 717 (“There are no

alternatives to this dangerous practice.”); VA 1666 (“Its [sic] dangerous in the
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streets.”). One wheelchair user, forced to ride in the street for lack of curb cuts or
sidewalk ramps, was ticketed for obstructing traffic. VA 1684. Most horrifically
of all, Congress was told of one individual who, after encountering an intersection
without a curb cut, was

forced * * * to traverse a very dangerous grassy area next to a 50-foot

drop. He did this safely only to encounter another intersection which

was inaccessible. As he was trying to lower himself over the curb, he

lost control of his wheelchair and fell to his death 50 feet below. * * * [t

Is a matter of life and death for many of us.
Americans with Disabilities Act of 1989: Hearing Before the House Subcomm. on
Select Education, 100th Cong., 2d Sess. 49 (1988) (October 1988 Hearing).

This lack of accessible sidewalks and streets was endemic across the
country.'®  Even where municipalities did install curb cuts or ramps, they often did

so haphazardly and ineffectively. See, e.g., IN 618 (city installed curb cuts “in the

downtown area, but the construction is not consistent and some are not useable by

'® For just a few more of the many examples in the record before Congress,
see AK 46 (apartment house “for disabled people and senior citizens only” was in
“area which did not have even a single curb-cut for wheelchairs on that block”); NY
1130 (many sidewalks rebuilt without curb cuts, while curb cuts “that do exist are
not built correctly and therefore are difficult to negotiate”); VA 1683 (city lacked
“curb cuts in all four corners of its main intersection” and in “much of the sidewalk
system in its business section”); October 1988 Hearing 5-6 (despite complaints for
more than seven years, town had inaccessible sidewalks with no curb cuts); see also
AK 70; CO 272; HI1 474; HI 480; IL 554; IL 595; IN 612; LA 773; MS 994; MO
1003; MO 1004; NV 1051; NV 1054; OH 1234; PA 1429; VA 1674; VA 1676; VA
1677.
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those in wheelchairs”; for example, “[t]here are some areas where there is a curb cut
at one end of the sidewalk but not at the other end”); ME 778 (getting onto ramp
required two inch “hop,” causing painful jarring)."’

The needless inaccessibility of sidewalks and streets was not limited to a lack
of curb cuts. Street crossing buttons were placed out of reach of wheelchair users,
including at an intersection next to a hospital. CA 246. Trees and light poles were
placed in the middle of sidewalks. See, e.g., SD 1467 (light pole placed in the
middle of sidewalk, preventing use by pedestrians who were blind or used
wheelchairs); TX 1483 (same); see also OH 1215 (city planted trees downtown, then
failed to trim them, resulting in “a hazard to visually impaired persons”); PR 1449
(sidewalks “too narrow” for passage by individuals with disabilities).

Moreover, this failure by municipal governments to make sidewalks and
streets accessible to individuals with disabilities was part of a larger problem
Congress identified and sought to remedy with respect to “transportation barriers”

generally. See 42 U.S.C. § 12131(2). Such pervasive barriers included failure to

17 See also AR 163 (curb cuts “go into the street with no where to go because
of no curb cuts on the other side”); CA 246 (wheelchair users go to end of block only
to discover “there is no way to get off on the opposite side”); MT 1017 (street
corners had curb cuts only in one direction; wheelchair user who desired to cross the
other street had to “move into the streets at busy intersections in the downtown
area”); MT 1022 (curb cuts in downtown are “not sufficient and not on all sides of
the street”); NJ 1072 (curb cut “ended a couple of inches above the roadway™).
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enforce handicapped parking space requirements, *°

inaccessible public
transportation,’® and blatant exclusion by many common carriers.”

As a result, individuals with disabilities were unable to travel independently
throughout their own communities or beyond, preventing them from working,

exercising numerous rights, or otherwise being “integrated and mainstreamed into

society.” H.R. Rep. No. 485, Pt. 2, 101st Cong. 2d Sess. 37 (1990) (House Report);

8 |llustrating the refusal of local police to take such requirements seriously,
many individuals reported having to tell a police officer that the officer was
“illegally parked in a handicapped (clearly marked) zone.” ND 1178. See also DE
314 (*“There are a few handicapped parking spaces [near a court building] but most
of the time they are occupied by police cars and/or judges’ cars.”); DE 336
(“[CJounty and state police park in these spots.”). Even when not themselves
violating the law, local police would not tow others’ cars improperly parked in
handicapped spaces. See, e.g., TX 1526; accord AR 146; ME 778; NY 1130; ND
1175; ND 1187; TX 1551; VA 1647; VA 1654. And even when cities did set aside
parking spaces for individuals with disabilities, they did so ineffectively. See, e.g.,
TX 1520 (handicapped parking spaces “are usually too narrow” to be used by
“people who have lift equipped vans”); accord CT 298; DE 303.

9 A 1982 survey of 83 public bus systems found that, years after federal law
required them to make their services accessible, only eight had equipped even half
their buses with wheelchair lifts. See U.S. General Accounting Office, Status of
Special Efforts to Meet Transportation Needs of the Elderly and Handicapped ii
(April 15, 1982), available at http://archive.gao.gov/f0102/118372.pdf.

Meanwhile, of fourteen rail systems surveyed, only three were fully accessible to
wheelchair users. Id. at iii.

20 See, e.g., October 1988 Hearing 52 (“I was not allowed to get on some
planes because I did not have an able bodied person traveling with me.”); Spectrum
at 39 (discriminatory practices included “refusing to transport people with certain
handicaps, requiring personal attendants to accompany disabled people even if they
are fully able to travel alone, and denying passage to guide dogs”).
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accord Spectrum at 80. As one House committee found, transportation barriers
Impede “efforts to lead spontaneous, independent lives.” House Report, Pt. 4, at
25. Inthe words of one woman with a disability: “Living in affordable, accessible
housing without accessible transportation is like being held under house arrest.”
MI 968.

In particular, the failure of municipalities to provide accessible streets and
sidewalks played a large role in the segregation and isolation of individuals with
disabilities. See OH 1234 (“l can’t cross many streets because there are no curb
cuts.”); OH 1240 (“many parts of town are not accessible to me” for lack of curb
cuts); VA 1678 (because streets lack curb cuts, “I cannot travel in my community
independently”); VA 1681 (no curb cuts “so that | can travel independently”); WA
1695 (streets and sidewalks in “poor repair,” making “cane travel difficult” for
person with vision impairment); WI 1761 (lack of curb cuts and ramps were
“preventing me from ‘walking’ around [my] neighborhood”). Individuals with
disabilities were dependent on unreliable and expensive ride services for even short
trips that they otherwise could have made themselves. See, e.g., WI 1758 (“I have
to take the van just to go one block and it costs money.”).

Access to the public sidewalks and streets is critical to the exercise of many

other rights, as well as full participation in civic life. See Johnson v. City of
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Cincinnati, 310 F.3d 484, 498 (6th Cir. 2002) (“The right to travel locally through
public spaces and roadways — perhaps more than any other right secured by
substantive due process — is an everyday right, a right we depend on to carry out our
daily activities.”), cert. denied, 539 U.S. 915 (2003). As courts have recognized in
the context of public education, systematically providing individuals with
disabilities unequal access to a public benefit so vital to their full citizenship causes
harm that is “vast and far reaching” and interferes with “the future success of our
society.” Association for Disabled Ams., 405 F.3d at 958; accord Toledo, 454 F.3d
at 40. Moreover, the inaccessibility of public streets and sidewalks can directly
implicate the fundamental rights of association, speech and assembly, as public
sidewalks and streets are public fora that have been used for such purposes for “time
out of mind.” Boos v. Barry, 485 U.S. 312, 318 (1988) (internal quotation marks
omitted). In short, the systematic exclusion of individuals with disabilities from
streets and sidewalks effectively cuts those individuals off from their own
communities and greater society. The isolation and stigma thereby officially
created amounts to harm of constitutional magnitude, such that Congress may
remedy it through the Section Five power. See Olmstead, 527 U.S. at 600; Hibbs,

538 U.S. at 737; Association for Disabled Ams., 405 F.3d at 958.
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3. Pattern of discrimination

Evidence before Congress indicated that this pervasive inaccessibility of
public facilities, streets, and sidewalks frequently was due to irrational
discrimination, such that it would fail even rational basis scrutiny. Although cost is
the reason most often given for not constructing facilities in an accessible manner,
evidence before Congress demonstrated that, in truth, it is not significantly more
expensive to construct accessible buildings, sidewalks, or streets.

One report before Congress concluded that “the cost of barrier-free
construction is negligible, accounting for only an estimated one-tenth to one-half of
1 percent of construction costs.” Spectrum at 81.% Indeed, as the General
Accounting Office found, incorporating accessibility features in new construction
“may even result in cost savings” compared with inaccessible design. Comptroller

General of the United States, Further Action Needed to Make All Public Buildings

2! Among the sources for this conclusion was the federal Office of Facilities,
Engineering and Property Management, which recommended that project cost
estimates be increased by one-half of one percent to ensure barrier-free construction.
Between this low estimate and “partially duplicative state and federal requirements”
that already required some degree of accessibility, the regulations implementing the
Rehabilitation Act of 1973 — which imposed the same requirements on recipients of
federal funds as are at issue here — concluded that implementation cost for
governments was “insignificant.” See Department of Health, Education and
Welfare, Proposed Rules: Nondiscrimination on the Basis of Handicap, 41 Fed.
Reg. 20,333 (May 17, 1976).
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Accessible to the Physically Handicapped 87 (1975) (GAO Report); see id. at 87-91
(giving specific examples of cheap or even cost-saving accessible design).?
Modifying existing buildings is more expensive, costing an estimated “3 percent of a
building’s value” for “full accessibility,” but still is a relative bargain in light of the
economic value generated by providing independence to individuals with
disabilities, who then require substantially less government assistance.® Spectrum
at 81, 88. The bottom line, Congress was told, was that “the cost of discrimination
far exceeds the cost of eliminating it.” Joint Hearing on H.R. 2273, the Americans
with Disabilities Act of 1989: Hearing Before the House Subcomms. on Select
Educ. & Employment Opportunities, 101st Cong., 1st Sess. 57 (July 18, 1989).

Accordingly, the impediment to accessibility was “not so much real costs, but

%2 This report is available at http://archive.gao.gov/f0402/096968.pdf.

> Moreover, making buildings accessible often increases their usefulness for
all individuals, not just those with disabilities. See, e.g., October 1989 Hearing at
111 (widened doorways and enlarged elevators not only permitted wheelchair
access, but also allowed easier moving of heavy equipment); Americans with
Disabilities Act of 1988: Joint Hearing Before the Senate Handicapped Subcomm.
and House Select Education Subcomm., 100th Cong., 2d Sess. 65-66 (1988)
(lowered drinking fountains can be used by children as well as wheelchair users);
Field Hearing on Americans with Disabilities Act Before the House Subcomm. on
Select Education, 101st Cong., 1st Sess. 25 (1989) (making high school accessible to
wheelchairs also would permit attendance by able-bodied students who sprained
ankles or suffered other temporary injuries); October 1989 Hearing at 11 (elevators
permit greater access not only to wheelchair users, but also to pregnant women and
children).
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perceptions about costs.” See Advisory Commission on Intergovernmental
Relations, Disability Rights Mandates: Federal & State Compliance with
Employment Protections & Architectural Barrier Removal 87 (April 1989):%* see
id. at 88 (citing “fear of high costs”). Public officials failed to make buildings
accessible, not because of accurate cost-benefit analysis, but rather after
decision-making plagued by “ignorance about the lives and needs of persons with
disabilities and the negative impact that barriers have on them.” 1d. at 87; accord
GAO Report at 92 (“Since the cost of eliminating barriers is not significant, limited
progress in eliminating barriers may be due in part to a lack of commitment by
Government officials.”). Public entities exaggerated the expense of making
facilities accessible and overlooked simpler solutions.

With respect to existing facilities, projected costs of making public services
accessible often were “overestimated and contrary to common sense and
practicality.” Spectrum at 70. For example, building managers complained of
being required to “tear out their plumbing and install a new drinking fountain” to
accommodate individuals with disabilities, when they can “install a five-dollar cup

dispenser instead.” See National Council on Disability, The Americans with

** This report is available at
http://www.library.unt.edu/gpo/acir/Reports/policy/a-111.pdf.
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Disabilities Act: Ensuring Equal Access to the American Dream 13 (1995).* As
one witness observed, those who make a good-faith effort to accommodate generally
find that their costs are minimal, but “[i]f they don’t want them, the accommodations
go right through the ceiling.” The Americans with Disabilities Act of 1989: Joint
Hearing Before the House Subcomms. on Employment Opportunities and Select
Education, 101st Congress, 1st Sess. 23 (Sept. 13, 1989). He noted that one
university spent $1 million for a ramp that proved useless “because it is made out of
marble and it is as slippery as an ice rink,” whereas a major corporation “made their
whole national headquarters accessible for $7,600.” Ibid. One wheelchair user
observed that the town’s curb cuts ended *“a couple of inches above the roadway,”
making them useless, whereas driveways were cut “down to the roadway”: “It is
hard to believe that there is more consideration for cars than people, but it certainly
looks that way.” NJ 1072.

Other anecdotes before Congress demonstrated that irrationality and blatant
discrimination were responsible for much of the pervasive inaccessibility of public
facilities. In response to complaints that one city hall was inaccessible, a city
manager said that he “runs this town” and “no one is going to tell him what to do.”

AK 73. One state transportation agency, in response to complaints about

% This report is available at http://www.eric.ed.gov/PDFS/ED380931.pdf.
For another telling of this anecdote, see October 1989 Hearing at 145.
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Inaccessible bus service, said: “Why can’t all the handicapped people live in one
place and work in one place? It would make it easier for us.” October 1988
Hearing at 62. One town declined to consult with individuals with disabilities or
other qualified people before building what was billed as a “handicapped ramp,”
with the result that it wasted money on a worthless structure. May 1989 Hearings
at 663-664.°  Another town claimed to a newspaper that it would cost $500 more to
build a curb with a ramp, prompting a rebuttal letter from a cement contractor. TX
1483. And the director of an architectural firm specializing in accessible design
testified that most architects and builders would rather invest time and money
seeking a variance from accessibility requirements than find out how to comply.
October 1988 Hearing at 104.

Accordingly, Lane properly rejected the very argument made by the city —
that the failure to remove physical barriers to access can always be justified by cost.

See Br. in Supp. of Mot. to Dismiss at 18. Tellingly, the city is forced to rely on

2% Experience since passage of the ADA has further shown that threat of
litigation pursuant to the ADA often is the only way to force towns to take what
prove to be simple, reasonable steps to avoid harms of constitutional magnitude.
For example, one city provided no means for a candidate for city council who was in
a wheelchair to access a platform to address citizens until the Civil Rights Division
intervened. At that point, the city “agreed to acquire a portable ramp for the
platform.” See United States Dep’t of Justice, Civil Rights Div., Disability Rights
Section, Enforcing the ADA: A Status Report from the Dep’t of Justice, Oct.-Dec.
2001, at 9, available at http://www.ada.gov/octdecO1.pdf; accord, e.g., id.,
July-Sept. 1997, at 7 (settlement to make a state general assembly accessible).
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Justice Rehnquist’s dissent for that proposition, which was rejected by the Lane
majority.

D. Title 11 Is A Congruent and Proportional Response to the Pattern of
Discrimination It Remedies

Title 11I’s measured and focused remedies are a congruent and proportional
response to the pattern of irrational discrimination that Congress documented in this
context. Title Il is carefully tailored to (1) require that municipalities make such
physical modifications as are necessary for their public services to be accessible to
individuals with disabilities, preventing the denial of many fundamental rights and
facilitating the integration of individuals with disabilities into society; and (2)
require that new facilities or alterations be made accessible to individuals with
disabilities, a step that adds little to costs. At the same time, it does not require
municipalities to take any unreasonably costly steps or fundamentally alter the
programs and services they offer. In short, in this context as in others, Title Il is “a
reasonable prophylactic measure, reasonably targeted to a legitimate end.” Lane,
541 U.S. at 533.

As Lane concluded with respect to access to courts and judicial services, the
“unequal treatment of disabled persons” with respect to physical access to public
facilities, streets, and sidewalks has a “long history, and has persisted despite several

legislative efforts to remedy the problem.” Lane, 541 U.S. at 531. “Faced with
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considerable evidence of the shortcomings of previous legislative responses,
Congress was justified in concluding that this “difficult and intractable proble[m]’
warranted ‘added prophylactic measures in response.”” Ibid. (quoting Hibbs, 538
U.S. at 737). Animating Title 1I’s accessibility requirements is the view that “[j]ust
as it is unthinkable to design a building with a bathroom only for use by men, it
ought to be just as unacceptable to design a building that can only be used by
able-bodied persons.” House Judiciary Hearing at 163 n.4. That is because “[i]t
Is exclusive designs, and not any inevitable consequence of a disability that results in
the isolation and segregation of persons with disabilities in our society.” Ibid.

Nevertheless, “[t]he remedy Congress chose is * * * a limited one.” Lane,
541 U.S. at 531. Title Il requires public entities to make only *“‘reasonable
modifications’ that would not fundamentally alter the nature of the service
provided.” Id. at 532. It does not require them “to compromise their essential
eligibility criteria.” Ibid. Nor does it require them to “undertake measures that
would impose an undue financial or administrative burden * * * or effect a
fundamental alteration in the nature of the service.” Ibid.

In particular, as Lane specifically noted, Title 1l and its implementing
regulations require compliance with specific architectural standards only for public

facilities built or altered after 1992. See 28 C.F.R. § 35.151; Lane, 541 U.S. at 532.
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By contrast, for “older facilities, for which structural change is likely to be more
difficult, a public entity may comply with Title Il by adopting a variety of less costly
measures, including relocating services to alternative, accessible sites and assigning
aides to assist persons with disabilities in accessing services.” Lane, 541 U.S. at
532 (citing 28 C.F.R. § 35.150(b)(1)). “Only if these measures are ineffective in
achieving accessibility is the public entity required to make reasonable structural
changes.” Ibid. “And in no event is the entity required to undertake measures that
would impose an undue financial or administrative burden, threaten historic
preservation interests, or effect a fundamental alteration in the nature of the service.”
Ibid.

These requirements directly remedy the long history of unconstitutional
discrimination against individuals with disabilities in this context, i.e.,
discrimination based on irrational stereotypes about and animus towards those
individuals. Congress had extensive evidence demonstrating that complying with
accessible architectural standards adds only minor costs to new construction and that
existing facilities often require only minor renovations to make public services
accessible. It also had an enormous record of public officials nonetheless refusing
to take such steps, even where such refusal resulted in the denial of important rights

and services to individuals with disabilities.
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Under such circumstances, Congress was entitled to ensure that public
officials make rational and fair decisions about public facility construction and
modification. The risk of unconstitutional treatment was sufficient to warrant Title
II’s prophylactic response. See Hibbs, 538 U.S. at 722-723, 735-737 (in light of
many employers’ reliance on gender-based stereotypes, Congress’s requirement that
all employers provide family leave was congruent and proportional response). And
Congress was entitled to “enact prophylactic legislation proscribing practices that
are discriminatory in effect, if not in intent, to carry out the basic objectives of the
Equal Protection Clause.” Lane, 541 U.S. at 520.

Congress’s response was well targeted to the problem it faced. Title II
requires that public officials provide real justifications for failing to make newly
constructed or altered facilities accessible — that is, justifications based on actual, not
Imagined, cost or administrative difficulties. It thus takes direct aim at the
invidious, class-based stereotypes that otherwise are difficult to detect or prove.
And by requiring that existing facilities be made accessible to the extent necessary to
ensure access to public services, Congress directly protected a number of
fundamental rights — including those at issue in Lane — as well as access to such
essential aspects of civil life as education and transportation.

Congress was entitled to do more than simply ban overt discrimination in this
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context. Not only can such “subtle discrimination” be difficult to prove, see Hibbs,
538 U.S. at 736, but such a limited remedy would have frozen in place the effects of
public officials’ prior official exclusion and isolation of individuals with disabilities.
That discrimination rendered such individuals invisible to government officials and
planners and created a self-perpetuating downward spiral of segregation, stigma,
and neglect. “A proper remedy for an unconstitutional exclusion * * * aims to
eliminate so far as possible the discriminatory effects of the past and to bar like
discrimination in the future.” United States v. Virginia, 518 U.S. 515, 547 (1996)
(internal quotation marks omitted); see Hibbs, 538 U.S. at 736. The remedy for
segregation is integration, not inertia.

While providing individuals with disabilities with long-denied access to
public facilities, streets, and sidewalks thus is a legitimate aim of Fourteenth
Amendment legislation on its own, ensuring such access also is an essential piece of
the ADA’s larger purpose of ameliorating the enduring effects of this Nation’s long
and pervasive discrimination against individuals with disabilities.  Such
discrimination was not limited to a few discrete areas (such as access to public
facilities), but rather constituted the very “kind of ‘class or caste’ treatment that the
Fourteenth Amendment was designed to abolish.” Plyler v. Doe, 457 U.S. 202, 216

n.14 (1982). For example, from the 1920s to the 1960s, the eugenics movement
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labeled persons with mental and physical disabilities as “sub-human creatures” and
“waste products” responsible for poverty and crime. Spectrum, at 18 n.5, 20;
accord Lane, 541 U.S. at 535 (Souter, J., concurring); see also Olmstead, 527 U.S. at
608 (Kennedy, J., concurring) (observing that individuals with mental disabilities
“have been subject to historic mistreatment, indifference, and hostility”). Those
decades of officially compelled isolation, segregation, and discrimination rendered
persons with disabilities invisible to government officials generally as well as to
those who designed and built facilities for public and private entities alike. They
also gave rise to and continue to fuel discrimination borne of stereotypes, fear, and
negative attitudes towards those with disabilities.

Title 11’s requirements with respect to public facilities, streets, and sidewalks
are part of a broader remedy to a constitutional problem that is greater than the sum
of its parts. The inaccessibility of public facilities, streets, and sidewalks has a
direct and profound impact on the ability of people with disabilities to integrate into
the community, literally excluding them from attending community events, voting,
working, and many other activities. This exclusion, in turn, feeds the irrational
stereotypes that lead to further discrimination by public and private entities alike.
Cf. Olmstead, 527 U.S. at 600 (segregation of individuals with disabilities

“perpetuates unwarranted assumptions that persons so isolated are incapable or
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unworthy of participating in community life”). In his testimony before Congress,
Attorney General Thornburg explained that ending this spiral required “increase[d]
contact between and among people with disabilities and their more able-bodied
peers.” House Judiciary Hearing at 196. Accordingly, what was needed was “a
comprehensive law that promotes the integration of people with disabilities into our
communities, schools and work places.” Ibid.

Title I1’s requirements, as applied to public facilities, streets, and sidewalks,
are a vital part of that comprehensive law. They directly ameliorate past and
present discrimination by ensuring that the needs of persons previously invisible to
architects, contractors, and others responsible for such facilities are now considered.
And they ensure that individuals with disabilities are sufficiently integrated into
society to take advantage of the other rights ensured by the ADA, such as the
opportunity for employment.

The bottom line is that, in this context, Title I1’s remedial scheme is not “out
of proportion to a supposed remedial or preventive object.” Kimel v. Florida Bd.
Of Regents, 528 U.S. 62, 86 (2000) (internal quotation marks omitted). Rather, itis
“responsive to, or designed to prevent, unconstitutional behavior.” Ibid.
Accordingly, it is valid Section Five legislation.

The city’s arguments to the contrary rely on reasoning from the Lane dissents
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that the majority never adopted and that, in many respects, is flatly inconsistent with
the majority opinion. For example, the Lane majority did not acknowledge
“serious questions” as to whether Title 11 validly could require access to hockey
rinks or voting booths. See Reply Br. at 5. Rather, it simply remarked that the
constitutionality of such applications was not before the Court. See Lane, 541 U.S.
at 530.

It is true that Justice Rehnquist, in dissent, would have found that Congress
had no authority to require access to public buildings generally. See Lane, 541 U.S.
at 550 (Rehnquist, J., dissenting). But the Lane majority rejected the logic
underlying that conclusion, finding that Title Il is valid Section Five legislation as
applied to courthouses even where lack of access would not result in the deprivation
of any constitutional liberty. Similarly, it is true that Justice Scalia, in dissent,
would have jettisoned the congruent-and-proportional framework entirely and
restricted Congress’s Section Five authority only to enforcement of actual
Fourteenth Amendment violations. See id. at 565 (Scalia, J., dissenting). His
view, t0o, is not controlling law.

Similarly baseless is the city’s argument that Lane’s reasoning applies only to
that narrow set of cases in which plaintiffs are actually deprived of a fundamental

right. See Reply Br. at 4-5. Quite to the contrary, as Justice Rehnquist observed in
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his dissent, the Lane plaintiffs were not actually deprived of any fundamental rights,
because they could access the courthouse, albeit with assistance. See Lane, 541
U.S. at 546-547 (Rehnquist, J., dissenting); id. at 553 (noting that, even as limited to
the courthouse context, Title Il requires accessibility without regard to whether
anyone has been deprived of due process or any other fundamental right). That
made no difference, nor should it have. The question was whether Congress
confronted and remedied a history of unconstitutional discrimination in enacting a
broad statute, not whether particular applications of that statute remedied such
discrimination.

Nor does Lane purport to limit Congress’s Section Five authority to remedy a
history of unconstitutional treatment to those contexts in which the rights that have
been denied are “fundamental” and so receive heightened scrutiny. It undoubtedly
IS easier to show the requisite history of unconstitutional treatment in such contexts,
but Lane itself points to instances in which individuals with disabilities have
suffered discrimination that receives rational basis scrutiny, such as in zoning
decisions and public education. See Lane, 541 U.S. at 525. And the Eleventh
Circuit, in subsequently holding that Title Il is valid Section Five legislation in the
context of public education, reaffirmed that what triggers Congress’s authority to

pass prophylactic legislation is the history of discrimination and the importance of
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the right at issue, not whether alleged deprivation of that right receives heightened
scrutiny. See Association for Disabled Ams., 405 F.3d at 957-958.

The city’s reliance on Hale v. King, 624 F.3d 178 (5th Cir. 2010), also is
misplaced. See Br. in Supp. of Motion to Dismiss at 14, 26-28. The Fifth Circuit
recently withdrew that opinion and replaced it with one that did not reach the
question of whether Title Il is proper Section Five legislation. Moreover, the
revised Fifth Circuit opinion vacated the district court decision finding Title 11 not to
be congruent and proportional legislation. See Hale v. King, No. 07-60997, 2011
U.S. App. LEXIS 10642, at *23 (5th Cir. May 26, 2011).

At its core, the city’s argument is that this Court should adopt the cramped
view of Congress’s Section Five authority that the Supreme Court rejected in Lane
and Hibbs and the Eleventh Circuit rejected in Association for Disabled Americans.
This Court instead should follow controlling precedent, which requires that
Congress’s Section Five authority be upheld here.

i
TITLE 11 1S VALID COMMERCE CLAUSE LEGISLATION

While this Court need not reach this question if it concludes that Title Il is

valid Section Five legislation, Title Il also is a valid exercise of Congress’s

Commerce Clause authority. As the Supreme Court reiterated in Gonzales v.
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Raich, 545 U.S. 1 (2005), there are three “general categories of regulation in which
Congress is authorized to engage under its commerce power.” Id. at 16. First,
Congress can “regulate the channels of interstate commerce.” Ibid. Second, it can
“regulate and protect the instrumentalities of interstate commerce, and persons or
things in interstate commerce.” Id. at 16-17. And finally, Congress can “regulate
activities that substantially affect interstate commerce.” Id. at 17. Title II,
whether looked at as a whole or as applied here, is valid under all three categories.

A. Title 1l Regulates Activities That Substantially Affect Interstate
Commerce

Title 1l regulates economic activity that substantially affects interstate
commerce, and so it is valid Commerce Clause legislation, as a whole and as applied
here.

Title 11 directly regulates the activity of public entities, much of which -
including the activity at issue here — has a direct effect on interstate commerce. At
issue here is Title I1’s regulation of the design and construction of physical facilities,
sidewalks, and streets. Facility construction and design is “plainly an economic
enterprise,” and so the Commerce Clause permits Congress to regulate it. Rancho
Viejo, LLC v. Norton, 323 F.3d 1062, 1068-1069 (D.C. Cir. 2003), cert. denied, 540
U.S. 1218 (2004). The city’s argument to the contrary relies on the incorrect

premise that interstate commerce must be affected by the intended beneficial effect
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of the law — e.g., “a smooth, unobstructed path” or “access signage,” see Br. in Opp.
to Mot. to Dismiss at 36 — rather than the actual regulated activity.?’ This is a
misunderstanding of “substantial effects” jurisprudence.

For example, Rancho Viejo upheld an environmental law that required a
housing development to be constructed in a manner that did not harm the habitat of
an endangered toad. Id. at 1064. It observed that the regulated activity was the
“planned construction project, not the arroyo toad that it threatens. The ESA does
not purport to tell toads what they may or may not do.” Id. at 1072. Similarly,
Title Il does not regulate signs or sidewalks. It regulates public entities’ activity in
designing and constructing those facilities.

The city makes no argument that design and construction of facilities is not
economic activity that substantially affects interstate commerce, and such an
argument would be unavailing. Indeed, Congress regularly exercises its Commerce
Clause authority to mandate national design and construction standards with respect
to certain projects, just as it did here. See, e.g., Ray v. Atlantic Richfield Co., 435
U.S. 151, 166-167 (1978) (involving federal law regulating the design and
construction of oil tankers). Moreover, in reviewing the validity of Commerce

Clause legislation, a court’s task “is a modest one.” Raich, 545 U.S. at 22. The

2T As argued below, it is also true that the existence of accessible facilities
often has substantial effects.
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court “need not determine” whether the regulated conduct, “taken in the aggregate,
substantially affect[s] interstate commerce in fact, but only whether a ‘rational basis’
exists for so concluding.” Ibid.

It makes no difference whether the city’s particular design and construction
activities have such an effect. For example, Slingluff v. Occupational Safety &
Health Review Commission, 425 F.3d 861, 867 (10th Cir. 2005), upheld the
Secretary of Labor’s determination that “construction is in a class of activity which
as a whole affects interstate commerce,” such that occupational safety standards
constitutionally may be applied to any company in the construction business. It
rejected a small stuccoing company’s argument that the company’s activity had no
such effect; it was sufficient that “the economic activity of stuccoing/construction,
as an aggregate, affects interstate commerce.” Ibid.; accord United States v. Ho,
311 F.3d 589, 602 (5th Cir. 2002) (asbestos removal is “very much a commercial
activity in today’s economy”), cert. denied, 539 U.S. 914 (2003).

Accordingly, because the design and construction of facilities, as a “class of
activities,” substantially affects interstate commerce in the aggregate, Congress may
regulate all such transactions, even those not affecting interstate commerce. Raich,
545 U.S. at 17-18. Congress need not predict case by case whether and to what

extent particular activities in the regulated class will contribute to those aggregate
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effects. Id. at 22; accord United States v. Maxwell, 446 F.3d 1210, 1215 (11th
Cir.), cert. denied, 549 U.S. 1070 (2006). Thus, the question is not whether an
individual sidewalk or building affects interstate commerce, see Br. in Supp. of Mot.
to Dismiss at 35-38, but rather whether the design and construction of such facilities
around the country has such an effect. See, e.g., Garcia v. Vanguard Car Rental
USA, Inc., 540 F.3d 1242, 1252 (11th Cir. 2008) (Congress validly regulated local
rental car transactions; in the aggregate they have substantial impact on interstate
commerce), cert. denied, 129 S. Ct. 1369 (2009).

The city may not itself be a commercial entity, but it can and does participate
in this commercial marketplace. See, e.g., Camps Newfound/Owatonna, Inc. v.
Town of Harrison, 520 U.S. 564, 586 & n.18 (1997) (nonprofit nursing homes and
hospitals can engage in activity that substantially affects interstate commerce);
EEOC v. Wyoming, 460 U.S. 226, 243 (1983) (regulation of public entities as
employers was valid Commerce Clause legislation). For example, it recently paid a
commercial contracting company $2.3 million to replace the sidewalk leading to a
courthouse. See Steve Doyle, Ask Us: Why Did the New Downtown Huntsville
Sidewalk Deteriorate?, The Huntsville Times, Apr. 27, 2011, available at

http://blog.al.com/breaking/2011/04/ask us why did new downtown hu.html.

Title 1l thus regulates economic activity that has a substantial effect on
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interstate commerce, in this application and in many others where it regulates public
entities’ activities that are part of a national market, such as public housing,
universities, hospitals, transportation services, utilities, and recreation facilities.
But in any event, it would be valid Commerce Clause legislation regardless, because
it is an “essential part” of the ADA’s “larger regulation of economic activity” that,
“viewed in the aggregate, substantially affects interstate commerce.” See United
States v. Lopez, 514 U.S. 549, 561 (1995). Title II’s inclusion in a larger statutory
scheme distinguishes it from the statutes struck down in Lopez and United States v.
Morrison, 529 U.S. 598 (2000), both of which regulated only a single activity that
was not fundamentally economic. See Maxwell, 446 F.3d at 1216 n.6; accord
United States v. Paige, 604 F.3d 1268, 1273 (11th Cir.), cert. denied, 131 S. Ct. 333
(2010).

There can be no serious question that much of the ADA directly regulates the
commercial activity of private business, including Title | (employment) and Title 111
(public accommodations), and so constitutes valid Commerce Clause legislation.
See, e.g., United States v. Mississippi Dep’t of Pub. Safety, 321 F.3d 495, 500-501
(5th Cir. 2003) (Title I is valid Commerce Clause legislation). It is well established
that Congress may mandate anti-discrimination by private entities under its

Commerce Clause authority, due to the disruptive effects that even local
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discriminatory acts have on the interstate commercial system. See Katzenbach v.
McClung, 379 U.S. 294, 299-300 (1964) (upholding Civil Rights Act of 1964’s
requirement that restaurants serve food without discrimination); Heart of Atlanta
Motel, Inc. v. United States, 379 U.S. 241 (1964) (upholding Civil Rights Act’s
requirement of anti-discrimination in public accommodations). Here, Congress
specifically found that remedying discrimination against individuals with
disabilities would save billions of dollars that unnecessarily were spent on “expenses
resulting from dependency and nonproductivity.” 42 U.S.C. § 12101(a)(8).

As Congress found, many of Title 1I’s protections, including those at issue
here, are essential if individuals with disabilities are to realize the full benefits of that
commercial regulation, such as by working or patronizing private businesses. See,
e.g., House Report, Pt. 2, 37 (without transportation, individuals with disabilities are
prevented from working or otherwise being “integrated and mainstreamed into
society”). So long as Congress had a “rational basis” for drawing the conclusion
that Title Il is an “essential part” of this regulatory scheme, Title Il is valid
Commerce Clause legislation, regardless of whether it regulates activity that directly
affects interstate commerce. See Raich, 545 U.S. at 22-24; accord id. at 37 (Scalia,
J., concurring) (“Congress may regulate even noneconomic local activity if that

regulation is a necessary part of a more general regulation of interstate commerce.”).
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Given the extensive legislative history described in the previous Section as to the
need for accessible public services, Congress easily had a rational basis for so
concluding.

As described in greater length in the previous section, Congress compiled an
enormous volume of evidence indicating that governmental discrimination
interfered with the economic participation and self-sufficiency of individuals with
disabilities. Without ending this discrimination and requiring accessible public
services (including but not limited to those at issue here), Congress could not ensure
that individuals with disabilities could fully enjoy the benefits of non-discrimination
in employment and public accommodations. For example, without accessible
sidewalks, streets, and other means of transportation, individuals with disabilities
could not seek employment or visit public accommodations. While “the absence of
particularized findings does not call into question Congress’ authority to legislate”
under the Commerce Clause, “congressional findings are certainly helpful in
reviewing the substance of a congressional statutory scheme, particularly when the
connection to commerce is not self-evident,” and so courts should consider such

findings “when they are available.” Raich, 545 U.S. at 21.%

%% The city’s statement that Congress failed to make such findings, see Br. in
Supp. of Mot. to Dismiss at 37 n.14, appears to be based on the city’s
misunderstanding of the connection that Congress found between interstate
(continued...)
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Moreover, Congress could rationally conclude that permitting discrimination
by public entities would undermine private compliance with the ADA. Title Il
often applies to government services that have private-sector counterparts, including
the facility design and construction at issue here. Requiring private entities, but not
public providers, to bear the costs of accommodating individuals with disabilities
would place private providers at a competitive disadvantage, discouraging them
from voluntary compliance with Title 1I’s requirements. For example, a private
college may be less likely to install a wheelchair ramp if a nearby public college is
under no such requirement.

Finally, Congress understood that elimination of discrimination in
employment under Title | and public accommodations under Title 11l required
changing attitudes. When public entities do not provide for participation by
persons with disabilities, they contribute to the stereotypical attitudes and ignorance
that Congress found at the core of much of the discrimination it targeted in Titles |
and Ill. See Olmstead, 527 U.S. at 600 (government discrimination against
individuals with disabilities “perpetuates unwarranted assumptions that people so

isolated are incapable or unworthy of participating in community life”). Congress

(...continued)

commerce and disability discrimination by public entities. The connection is not
simply that more accessible public facilities will attract more out-of-state visitors,
see id. at 36-37, and so it is irrelevant that Congress made no findings to that effect.
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could rationally conclude that changing the practices of public entities was vital to
changing behavior in the commercial marketplace. Cf. Paige, 604 F.3d at
1273-1274 (upholding ban on purely intrastate production of child pornography,
partly on the ground that it “would cause some persons to cease all involvement in
the possession or production of child pornography,” thus indirectly affecting
Interstate commerce).

Itis thus irrelevant whether Title Il applies to some non-economic activities of
public entities. “A complex regulatory program * * * can survive a Commerce
Clause challenge without showing that every single facet of the program is
independently and directly related to a valid congressional goal. It is enough that
the challenged provisions are an integral part of the regulatory program and that the
regulatory scheme when considered as a whole satisfies this test.” Hodel v.
Indiana, 452 U.S. 314, 329 n.17 (1981); accord Lopez, 514 U.S. at 561. Nor does it
matter that Title 1l lacks any jurisdictional element restricting its application to
activities that substantially affect interstate commerce. See Br. in Supp. of Mot. to
Dismiss at 37 n.14. As explained above, the activities at issue here do substantially
affect interstate commerce, and in any event Congress need not limit Title II’s reach
to such applications. See Maxwell, 446 F.3d at 1218 (finding it irrelevant how

much jurisdictional element in child pornography statute limited law’s reach,
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because “it is within Congress’s authority to regulate all intrastate possession of
child pornography”).?

Accordingly, courts have found that Congress acted within its Commerce
Clause authority in enacting the Fair Housing Amendments Act (FHAA), Pub. L.
No. 100-430, 102 Stat. 1619 (1988), codified at 42 U.S.C. § 3604. Like Title |1, the
FHAA prohibits disability discrimination by public entities, in order that individuals
with disabilities can participate fully in the housing marketplace. As the Fifth
Circuit concluded, the link between the regulated activity and commerce “is direct.
We do not need to pile “inference upon inference’ to see that by refusing to
reasonably accommodate the disabled by discriminatory zoning laws, there will be
less opportunity for handicapped individuals to buy, sell, or rent homes.” Groome
Res. Ltd. v. Parish of Jefferson, 234 F.3d 192, 215 (5th Cir. 2000). Title Il similarly
ensures that public discrimination does not deprive individuals with disabilities of
the opportunity to partake fully in interstate commerce, and so it too is valid
Commerce Clause legislation.

The city’s argument to the contrary relies on a misreading of Morrison, a case

% The city’s reliance on Klingler v. Department of Revenue, 366 F.3d 614
(8th Cir. 2004), is misplaced. The Supreme Court vacated and remanded that
decision for further consideration in light of Raich and Lane. See 545 U.S. 1111
(2005). On remand, the defendants abandoned their argument that Title 1l was
invalid Commerce Clause legislation. See Klingler v. Department of Revenue, 433
F.3d 1078 (8th Cir. 2006).
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that it suggests stands for the broad proposition that remedying local acts of
discrimination is not within Congress’s Commerce Clause authority, effectively
overruling Heart of Atlanta. See Reply Br. at 11-12. But the law at issue in
Morrison did not broadly remedy gender discrimination. Rather, it narrowly
banned gender-motivated crimes against violence, local crimes that typically
involve no direct economic transaction of any kind and have no more economic
effect in the aggregate than any other crimes of violence or any other regulation of
families. See 529 U.S. at 615-616. Accordingly, the Court reasoned that
upholding such a law under the Commerce Clause power could “completely
obliterate the Constitution’s distinction between national and local authority.” Id.
at 615.

Such reasoning is inapplicable here. The ADA is sweeping
anti-discrimination legislation that, among other things, directly regulates
commercial transactions. Title Il is an integral part of the ADA’s overall scheme,
and it directly regulates commercial activity such as the design, construction, and
maintenance of facilities at issue here. Whatever the outer limits of Congress’s
Commerce Clause authority may be, Title 11 does not approach them.

B. Title Il Removes Barriers to the Use of the Channels and
Instrumentalities of Interstate Commerce.

Title 11 also is valid Commerce Clause legislation because the disability
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discrimination it bars, in general and as applied to this case, interferes with the use of
the channels and instrumentalities of interstate commerce. Congress’s Commerce
Clause authority includes the power to remove such obstructions in all channels of
interstate commerce — including such diverse channels as highways, railways,
navigable waters, airspace, telecommunications networks, and national securities
markets, see United States v. Ballinger, 395 F.3d 1218, 1225-1226 (11th Cir.) (en
banc), cert. denied, 546 U.S. 829 (2005) - thereby encouraging interstate travel and
commerce. It also includes the power to protect the free use of the instrumentalities
of interstate commerce, which include all those “people and things themselves
moving in commerce.” Id. at 1226. Title 1, in general and in its applications here,
removes barriers to the use of these channels and instrumentalities of interstate
commerce and permits individuals with disabilities to travel freely and be full
participants in national commercial markets.

The city incorrectly suggests that the federal legislation must directly regulate
the channels or instrumentalities of interstate commerce themselves to be valid
under this Commerce Clause theory. See Br. in Supp. of Mot. to Dismiss at 35
(asserting that wheelchair ramps and sidewalks are not “interstate transportation
routes”); ibid. (asserting that municipal programs and services cannot be

instrumentalities of interstate commerce). So long as the law is aimed at removing
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obstructions to interstate travel and commerce, it need not regulate the actual travel,
commerce, or instrumentalities to be valid Commerce Clause legislation. For
example, in Pierce County v. Guillen, 537 U.S. 129 (2003), the Supreme Court
upheld a law barring the use in lawsuits of certain information regarding the
maintenance of interstate roads. The direct object of regulation — state court
discovery rules — was not itself a channel or instrumentality of interstate commerce.
But that was irrelevant, the Court held, because the statute “can be viewed as
legislation aimed at improving safety in the channels of commerce and increasing
protection for the instrumentalities of interstate commerce.” Id. at 147.%

The city does not contend that Title Il fails to meet this
removal-of-obstruction standard, so this Court need not consider its challenge
further. In any event, Title Il meets this standard as well.

It is well established that racial discrimination in public accommodations has

disruptive effects on the interstate commercial system, and so Congress may

% Similarly, in Ballinger, the Eleventh Circuit rejected the notion that
Congress lacked the authority to ban entirely intrastate arson committed by someone
who used the interstate highway system to reach the crime sites. See 395 F.3d at
1227. The defendant argued unsuccessfully that Congress only could criminalize
the interstate travel itself under its Commerce Clause authority, not the intrastate
crime on noncommercial enterprises (churches) that followed. See also Vanguard
Car Rental, 540 F.3d at 1250-1252 (preemption of state torts related to car rentals
was valid Commerce Clause legislation; although it did not directly regulate
interstate commerce, it removed “intrastate burdens and obstructions to it”).
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mandate anti-discrimination under its Commerce Clause authority. See Heart of
Atlanta, 379 U.S. at 256. As the Court found in Heart of Atlanta, interstate travel is
obstructed when travelers are unsure, due to racial discrimination, whether they will
be able to use public accommodations along the way or at their final destination.
Id. at 253. Similarly, individuals with disabilities are less likely to travel when they
are uncertain whether they will be able to access government facilities along the way
(e.g., rest stops, visitor bureaus, police stations) or at their final destinations (e.g.,
government offices, state parks, museums, historic sites, public hospitals). And
Inaccessible sidewalks and streets not only deter individuals with disabilities from
traveling, but they prevent those individuals from accessing interstate travel at all.
“How obstructions in [interstate] commerce may be removed — what means
are to be employed — is within the sound and exclusive discretion of the Congress.”
Heart of Atlanta, 379 U.S. at 261-262. Title Il and its implementing regulations
constitute a rational and comprehensive response to the barriers Congress identified.
As applied to this case, they ensure that individuals with disabilities can use the
sidewalks and streets that are the gateway to both local and interstate travel and
commerce. And they give those individuals confidence that such travel will be
worthwhile, because government services and public facilities will be accessible

anywhere those individuals choose to travel.
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While Title 11 thus removes barriers to interstate travel and commerce such
that it is valid Commerce Clause legislation even limited to its narrow application
here, such a showing need not be made. See Maxwell, 446 F.3d at 1215 (observing
that Supreme Court precedent leaves “doubt” that “in the Commerce Clause context,
an as-applied challenge may ever be sustained so long as Congress may
constitutionally regulate the broader class of activities of which the intrastate
activity is a part”). Rather, it is enough that the ADA as a whole — a sweeping law
that regulates private and public activities, commercial and non-commercial alike —
accomplishes such removal of barriers and that Title Il is “an integral part” of this
program. Hodel, 452 U.S. at 329 n.17; accord Raich, 545 U.S. at 22; Lopez, 514
U.S. at 561.

The city does not contend that the ADA as a whole does not remove barriers
to interstate travel and commerce within the meaning of Commerce Clause
jurisprudence, and no such argument would be available. A leading purpose of the
ADA as a whole is to reduce the isolation of individuals with disabilities and
integrate them into the national network of interstate commerce, travel, and other
opportunities. As the Court held in Heart of Atlanta, accomplishing such

integration is well within Congress’s Commerce clause authority.
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C. Title Il Does Not Regulate Inactivity

In its reply brief, the city argues for the first time that, notwithstanding the
analysis above, Title 11 is invalid Commerce Clause legislation because it regulates
“Inactivity,” i.e., it penalizes the city for failing to act. This Court need not decide
whether the Commerce Clause authority admits to limitations of this nature, because
Title 11 does not, in fact, regulate anything that could be characterized as
“Inactivity.”

Title 11 regulates public entities that are actively providing public “services,
programs, or activities,” providing that individuals with disabilities may not “be
excluded from participation in or be denied the benefits of” such activity. 42
US.C. §8 12132. It bars public entities from actively “subject[ing] to
discrimination” individuals with disabilities. Ibid. And it requires public entities
that are newly constructing a facility or altering an existing activity to make that
facility or the altered portion “readily accessible.” 28 C.F.R. 8 35.151(a). Ineach
application, it is the public entity’s action that subjects it to regulation, not its
Inaction.

Here, any obligations that Title II may impose on the city to make facilities
accessible stem either (1) from the need to access those facilities to participate in

services, programs, or activities housed inside; or (2) from the city’s act of newly
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constructing or altering those facilities. See, e.g., Kinney v. Yerusalim, 9 F.3d 1067,
1073 (3d Cir. 1993) (“Congress felt that it was discriminatory to the disabled to
enhance or improve an existing facility without making it fully accessible to those
previously excluded.”). If the city takes no covered action with respect to an
existing facility — that is, neither uses it to provide a public service, program, or
activity nor alters it — Title 1l imposes no obligation at all.
v
JUSTICE DEPARTMENT REGULATIONS AUTHORITATIVELY
CONSTRUING TITLE Il ARE ENFORCEABLE UNDER TITLE II’S
PRIVATE RIGHT OF ACTION

The city also errs in asserting that the plaintiffs, in suing under Title II’s
private right of action, may not enforce compliance with Title 1I’s implementing
regulations.

As the city concedes, see Br. in Supp. of Mot. to Dismiss at 41, Title I1’s broad
anti-discrimination mandate is privately enforceable. See Barnes v. Gorman, 536
U.S. 181, 184-185 (2002). And where, as here, regulations validly interpret that
mandate as applied to specific situations, requirements set forth in those regulations
are as enforceable as the statutory language itself. Alexander v. Sandoval, 532 U.S.

275, 284 (2001). Indeed, because such regulations “authoritatively construe” the

statute, it is “meaningless to talk about a separate cause of action to enforce the
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regulations apart from the statute.” Ibid. There can be no independent analysis of
the enforceability of the regulations, because “[a] Congress that intends the statute to
be enforced through a private cause of action intends the authoritative interpretation
of the statute to be so enforced as well.” Ibid.

The city does not contend that the regulations at issue here fail to validly
construe Title 11, and such an argument would be unsuccessful. Title Il broadly
provides that “no qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any
such entity.” 42 U.S.C. § 12132. The regulations at issue are consistent with that
mandate, as well as statutory language making clear that among the bill’s intended
effects was remedying “the discriminatory effects of architectural, transportation,
and communication barriers,” including the “failure to make modifications to
existing facilities.” 42 U.S.C. § 12101(a)(5); see Tennessee v. Lane, 541 U.S. 509,
531 (2004) (“Congress required the States to take reasonable measures to remove
architectural and other barriers to accessibility.”).

Moreover, Congress specifically called for the Justice Department to
promulgate the regulations in question. See Shotz v. City of Plantation, 344 F.3d

1161, 1179 (11th Cir. 2003). It instructed the Attorney General to implement Title
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I1 by promulgating regulations that set forth public entities’ specific duties pursuant
to Title 11’s broad mandate. 42 U.S.C. § 12134(a). And it directed the Attorney
General, in writing those regulations, to make them consistent with specific rules the
Department of Justice and the Department of Health, Education, and Welfare had
adopted in earlier regulations to implement Section 504 of the Rehabilitation Act.
See 42 U.S.C. §812134(b). Congress’s mandate that such standards be promulgated
gives those standards the force of law, just as if Congress had written them into the
statute. Helen L. v. DiDario, 46 F.3d 325, 332 (3d Cir.), cert. denied, 516 U.S. 813
(1995); accord Shotz, 344 F.3d at 1179.

Because the substantive regulations construing Title Il thus are valid
interpretations of the statutory mandate, which itself is enforceable in a private right
of action, they are enforceable through that right of action.® Accordingly, those
appellate courts that have squarely decided the issue have held that a violation of

these implementing regulations is enforceable through a suit under Title Il. See

31 The one regulation cited in this case that does not conform to this analysis
Is the requirement in 28 C.F.R. § 35.150(c)-(d) that public entities create transition
plans for making required structural changes by a specified deadline (that has long
since passed). This regulation is more administrative than substantive, for which
reason courts have held that it, unlike the other regulations at issue here, does not
directly implement the non-discrimination mandate. See, e.g., Lonberg v. City of
Riverside, 571 F.3d 846, 850-851 (9th Cir. 2009), cert. denied, 131 S. Ct. 78 (2010).
We take no position on whether the transition plan requirement is privately
enforceable.
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Ability Ctr. of Greater Toledo v. City of Sandusky, 385 F.3d 901, 910 (6th Cir.
2004); Chaffin v. Kansas State Fair Bd., 348 F.3d 850, 858 (10th Cir. 2003).*

By contrast, Sandoval involved a regulation that did not authoritatively
construe the statute that gave rise to a private right of action. At issue in Sandoval
were regulations adopted pursuant to Section 602 of the Civil Rights Act that banned
disparate-impact discrimination. The regulations thus exceeded the prohibitions of
Section 601 of the Civil Rights Act, which bans only intentional discrimination,
rather than authoritatively construing them. Accordingly, it was irrelevant that
Section 601’s requirements are enforceable through a private right of action. 532
U.S. at 280-281. Instead, the disparate-impact regulations could be enforced only if
Section 602, the separate statutory provision authorizing the promulgation of those
regulations, similarly conferred a private right of action, and Sandoval held that it
did not. Id. at 288-289. Here, however, the regulations at issue are fully consistent
with the statutory provision that is enforceable through a private right of action, and
so Sandoval itself provides that the regulations similarly are enforceable.

The Eleventh Circuit did not hold otherwise in American Ass’n of People with

%2 As the city acknowledges, see Br. in Supp. of Mot. to Dismiss at 54 n.22,
Frame v. City of Arlington, 616 F.3d 476 (5th Cir. 2010), rehearing en banc pending,
upon which the city heavily relies for a different proposition, also suggests that Title
I1’s private right of action may be used to enforce the requirements set forth in the
implementing regulations. See id. at 484,
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Disabilities v. Harris, 605 F.3d 1124 (11th Cir. 2010). In that case, the district
court found that the defendants had violated only an implementing regulation and
not Title 11 itself. See id. at 1131. On appeal, the Eleventh Circuit held that the
district court erred by “no mention of enforcing [the regulation] through the ADA,;
rather, it treated [the regulation] as creating a freestanding right to sue.” 1d. at 1135
n.24. Additionally, the Court held that, in any event, the defendants’ conduct did
not violate the regulation. Id. at 1136-1137. Harris did not decide whether a
plaintiff may allege a violation of Title Il as authoritatively construed by the
implementing regulations, a situation not before it. See Haddad v. Arnold, No.
3:10-cv-414, 2010 U.S. Dist. LEXIS 143059, at *44-45 (M.D. Fla. July 9, 2010)
(Harris does not preclude plaintiff from alleging violation of Title Il as construed by
regulations).

It is true that dicta in Harris — issued without the benefit of briefing on the
guestion from the parties — can be read to suggest that 28 C.F.R. § 35.151(b), which
requires that existing public facilities be made accessible when they are altered, also
may not be enforceable in an action brought under Title Il. This dicta directly
conflicts with Sandoval, the appellate courts that have squarely considered the issue,
and the Eleventh Circuit’s own prior statement that the substantive regulations

implementing Title 11 validly construe the statutory mandate. See Shotz, 344 F.3d
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at 1179; Shotz v. Cates, 256 F.3d 1077, 1079-1081 (11th Cir. 2001). Accordingly,
it should not be followed.*
\

FAILURE TO MAINTAIN ACCESSIBLE SIDEWALKS VIOLATES TITLE
'S REQUIREMENT THAT PUBLIC SERVICES BE ACCESSIBLE

Finally, the city errs in contending that, because sidewalks and streets are not
“services, programs, or activities,” 42 U.S.C. § 12132, it has no obligation to make
them accessible. See Br. in Supp. of Mot. to Dismiss at 51-56. Rather, the city
contends, sidewalks and streets are merely “facilities” that it need not make
accessible except to the extent that their inaccessibility bars access to other services,
programs, or activities. But the fact that sidewalks and streets are facilities simply
means that the city also must comply with Title Il standards applicable to facilities.
It does not mean that the city may provide the service of constructing and
maintaining these facilities without making these services available to all.

First of all, this Court need not decide this question of statutory interpretation,
because the plaintiffs allege that all of the sidewalks and streets in question have
been newly constructed or altered since 1992. Accordingly, Title Il requires that

they be constructed or altered in accordance with accessible construction standards,

%% Because these words in dicta have the potential to confuse litigants and
lower courts (as in this case), we asked the Eleventh Circuit in June 2010 to rehear
that much of its decision. The motion for rehearing remains pending.
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like any other newly constructed or altered facilities. See 28 C.F.R. § 35.151(i)*
(requiring that newly constructed or altered streets and pedestrian walkways “must
contain curb ramps™); 28 C.F.R. § 35.151(b) (requiring newly constructed or altered
facilities to be accessible); Kinney, 9 F.3d at 1069 (3d Cir. 1993) (city must install
curb ramps when it resurfaces city streets).

In any event, the provision and maintenance of sidewalks is a “service[],
program([], or activit[y]” that must be carried out in a non-discriminatory manner
like any other. As the Supreme Court has recognized, those statutory terms are
unambiguously broad. See Pennsylvania Dep’t of Corr. v. Yeskey, 524 U.S. 206,
212 (1998). Indeed, Section 504 of the Rehabilitation Act specifically provides that
“the term ‘program or activity’ means all of the operations of” a covered public
entity. 29 U.S.C. § 794(b) (emphasis added). Congress required Title Il to be
interpreted at least as broadly as Section 504, see 42 U.S.C. § 12201(a), and so the
term “services, programs, or activities” is best read to cover all of a public entity’s
operations, as some circuit courts have held. See Barden v. City of Sacramento,
292 F.3d 1073, 1077 (9th Cir. 2002), cert. denied, 539 U.S. 958 (2003); Johnson v.
City of Saline, 151 F.3d 564, 570 (6th Cir. 1998); Innovative Health Sys. v. City of

White Plains, 117 F.3d 37, 44-45 (2d Cir. 1997).

% This provision was codified at 28 C.F.R. § 35.151(e) until March 15, 2011.
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This Court need not decide whether the term should be read so expansively,
because the provision and maintenance of sidewalks and streets falls under any
reasonable reading of “services, programs, or activities.” Indeed, the provision and
maintenance of a system of sidewalks and streets for pedestrians to move about for
personal, commercial, or other reasons is among the most fundamental and
Important of “services” provided by most cities. See Barden, 292 F.3d at 1077
(recognizing that “maintenance of public sidewalks * * * is a normal function of a
municipal entity”); Kinney, 9 F.3d at 1070 (noting that Philadelphia has 300
employees devoted to the routine maintenance of public roads); cf. Everson v. Board
of Educ., 330 U.S. 1, 17-18 (1947) (listing “public highways and sidewalks” among
archetypal “general government services” that also include “ordinary police and fire
protection” and “connections for sewage disposal””). Sidewalks permit pedestrians
not only to stay clear of road traffic, but to access shops and businesses, means of
public transportation, places of employment, and government offices and facilities.
And for “time out of mind,” sidewalks have been used for the purpose of public
association and speech. Boos v. Barry, 485 U.S. 312, 318 (1988). It is
unsurprising that, as explained in Point I, the legislative history of Title Il is replete
with references to the need for accessible sidewalks and streets.

The provision of this overarching service, meanwhile, relies on discrete
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government “activities,” ranging from the initial construction of the sidewalks and
streets to inspection and repair. And, in most cases, the provision of that service
likely is undertaken as part of a city “program[].” Accordingly, when an individual
with a disability is denied the use of a sidewalk system because that system is
inaccessible, he or she is “excluded from” and “denied the benefits of” the “services,
programs, or activities of a public entity,” and “subjected to discrimination” by the
public entity. 42 U.S.C. § 12132.

Not only does the provision and maintenance of sidewalks and streets fall
within the plain language of “services, programs, or activities,” but the statutory text
consistently has been so construed by the entity responsible for administering Title
Il. The regulations construing Title Il provide that public entities with
responsibility over existing sidewalks must develop a transition plan for installing
curb ramps by a certain date. 28 C.F.R. § 35.150(d)(2). As the Department of
Justice explained, these requirements were premised on the view that “maintenance
of pedestrian walkways by public entities is a covered program.” See Notice of
Proposed Rulemaking: Nondiscrimination on the Basis of Disability in State and
Local Government Services, 60 Fed. Reg. 58,462 (Nov. 27, 1995). That position,
embodied in the Department’s regulations implementing Title II, is entitled to

substantial deference. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc.,
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467 U.S. 837, 844 (1984).

While resort to legislative history is unnecessary here, that legislative history
further demonstrates that Congress sought to ensure that individuals with disabilities
would have equal access to this vital service. For example, the House Report
accompanying the ADA explained that, under Title Il, “local and state governments
are required to provide curb cuts on public streets” because the “employment,
transportation, and public accommodation sections of this Act would be
meaningless if people who use wheelchairs were not afforded the opportunity to
travel on and between the streets.” House Report, Pt. 2, 84. As detailed in Point I,
information submitted to Congress established that one of the greatest barriers that
individuals with disabilities faced in participating in the economic life of
communities was the inability to use transportation systems, including sidewalks, to
reach places of employment and commerce.

It is thus evident, from the plain language of the statute, its administrative
interpretation, and the authoritative legislative history, that the provision and
maintenance of sidewalks and streets is among the *“services, programs, or
activities” that public entities must make accessible. The city makes little attempt
to argue to the contrary, but rather refers this Court to the reasoning of a Fifth Circuit

panel decision that has been vacated for en banc review. See Frame v. City of

76



Case 5:10-cv-02794-CLS Document 21  Filed 06/10/11 Page 89 of 92

Arlington, 616 F.3d 476 (5th Cir. 2010), en banc review granted Jan. 26, 2011. Not
only is the panel decision no longer in force, but it is unpersuasive.

The Frame panel appeared to reason that sidewalks and streets are “facilities,”
not “services.” See 616 F.3d at 485-487. This statement is true as far as it goes —
as noted above, Title Il imposes independent obligations with respect to sidewalks
and streets as facilities — but it answers the wrong question. As Judge Prado
explained in dissent: “The question is not whether the physical structures that
compose the sidewalks are a service; rather, it is whether a city provides a service
through the construction, maintenance, or alteration of those sidewalks. The
answer, of course, is yes.” Id. at 490 (Prado, J., dissenting). And it is far from
anomalous that Title Il regulates the physical structures as facilities and the
provision and maintenance of those structures as a service. It does the same with
respect to any other service that depends in part on the provision of physical
facilities. For example, a prison is a physical facility, but it also is used to provide
covered services and programs. See Yeskey, 524 U.S. at 210.

Again, this analysis matters little with respect to sidewalks and streets that are
newly constructed or altered and so must be made accessible even as “facilities.”
Furthermore, with respect to those that have not been newly altered or constructed,

the mere fact that one stretch of sidewalk is not accessible or that one corner lacks a
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curb cut does not necessarily constitute an exclusion from this public service.
Rather, the question is whether the service, “when viewed in its entirety,” is
accessible to individuals with disabilities to the same extent as it is for others.*> 28
C.F.R. § 35.150; see, e.g., Association for Disabled Ams. v. City of Orlando, 153 F.
Supp. 2d 1310, 1320-1321 (M.D. Fla. 2001) (finding that, while public arena built
before 1992 would not be compliant with accessibility requirements for post-1992
construction, it offered sufficient access to programs offered there). For example,
as the Justice Department has explained:
To promote both efficiency and accessibility, public entities may
choose to construct curb ramps at every point where a pedestrian
walkway intersects a curb. However, public entities are not necessarily
required to construct a curb ramp at every such intersection.
Alternative routes to buildings that make use of existing curb cuts may
be acceptable under the concept of program accessibility in the limited
circumstances where individuals with disabilities need only travel a
marginally longer route. In addition, the fundamental alteration and
undue burdens limitations may limit the number of curb ramps

required.

60 Fed. Reg. at 58,463. The record right now is insufficient to adjudicate the

% There is no inconsistency between the position taken here and an
interpretive letter cited by the city in which the Justice Department opined that a city
had no obligation under Title Il to ensure that all sidewalks are free of snow. See
Br. in Supp. of Mot. to Dismiss at 54-55. Title Il does not require a public entity to
provide a new or different public service, e.g., the prompt clearing of snow or the
construction of a new stretch of sidewalk, that it otherwise would not provide.
Rather, it requires that, where the public entity does provide a service, it provides
equal access to individuals with disabilities.
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ultimate question of whether the city’s failure to provide accessible sidewalks and

curb cuts denies individuals with disabilities the benefit of this public service.

CONCLUSION
The city’s motion to dismiss should be denied.
Respectfully submitted this the 10th day of June 2011,
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2 blind woman, 2 new resident to Alabama, went to vote

and was refused instructions on the operation of the voting

machine.

A hospital refused to allow an interpreter to aécompany
a deaf patiént in the examination room. |

Is this reasonable accommodation or discfimination?_

These examples cannot be answered with the rhetoric of
reasonable accomodation'but rather must be dealt with as an -
issue of discrimination.

Even the published standards and guidelineé which
established the use of the access symbol and which were
adopted by the.Architecﬁural and Transportation Barriers
Compliance Boérd; the American National Standards Instituté
and by State Fire Marshals--even these standards--are
discriminatory. These minimum guidelines provide access for
disabled people who have full range of motion and use of their
upper arms and shoulders. |

Today medical and'technological advances allow many
people with quadriplegic disabilities, which include limited
arm extension, the opportunity to enter the work force.
However, minimum guidelines prevent these.same individuals
from using switches, electrical outlets, thermosﬁats, éissue

and towel dispensers and racks, restroom facilities, and the



™

vyouuvl(

Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 6 of 109

list could go on anéd on and on. That's discrimin;tion.

For instan;e, these guidelines present three basic
designs for restroom stalls and show three respective methods
of wheelchair transfers. One design 1s recommended as
providing access to the majority of disabled people. However
this design, which requirés more floor space,
is rarely chosen by architects, contractors and owners. The
cheaper design is alﬁost uniformly chosen. This .
discriﬁinétory choice, based on economics not egquality,
restricts many people'with guadriplegic disabilities from
using restroom facilities. Discrimination based on disability
must stop.

A_personai reference to make a point: I have to drive
home to use the bathroom or call my husband to drive in and
help me because the newly renovated State House in which I
work is not accessible to me. 1It's accessible to paraplegic,
but not guadriplegic, staff'and visitors. I can't sue the
State because it complied with minimum standards, and I-stress
the word minimum. |

But is this reasonable accommodation? Can you picture
Senator Dole as a quadriplegic working under these
~conditions? Can you imagine thé phone call? . . . "Hi
Elizabeth, honey, I've gotta go. Can you rush down and help

me?"
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&4 VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, ANR THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES . ACT OF
1988, WHICH WILL . EFFECTIVELY PROTECT ALL PERSONS "WITH

DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BOMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY v
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
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QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

m MW) ’Q(QM{’M) J)'\/wau_/) va&% %z"/'

o b @M QZSWW

signed

ssress: 1090 £ [T (Jph /)7
M,} @QM/E%

tel: -
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J MR. JOHWFY ELLIS
STATL REPRESERTATIVE
3111 C STREET
'SUITE 455
ANCHORAGE, AK. 99503 X

DEAR REPRESERTATIVE EILLIS:

—ni ®

T+ HANWDICAPPED ACCESSIBILITY TO CITY OF STVARD BUILDINGS

"We have major probleiis in Seward, regarding accessibility to City and St-
ate buildings for the handicapped and disabled, For Ixample: There is

no accessibility to Seward City Hall, the museum, (which is downstairs)
and the Ray building, (which is 3 stories high, and has very narrow stair-
ways) and numerous other City and State buildings for the handicapped.

This is DEPLORABIE:!

Another problem in Seward is: There are .no parking spaces available in the
downtown business district, marked handicapped. VWe definitely need them.
Seward Mayor Harry Gieseler, stated that we don't need any handicapped par-
king in the downtown business district. I feel 2 handicapped parking spac-
es on each side of the street, is not asking to much to comply with., We
have designated areas for ftaxi cabs. '

"~ Another problem, in Sewerd, is lack of enforcement, of people who are not

' ) handicapped, parking in handicapped places. I have pictures of City of

" Beward Officals, who are not handicapped, periing in marked areas, for the
handicapped. I have other documentation supporting my accusations, in the
form of letters, from citizens of Seward.

Seward Police Chief IToouie Bencardino and It. Don Zarl are informed about
the situation, but refuse to enforce the law according to Senate Bill 78,

Seward City ranager Darryl Scheefermeyer and liayor Gieseler and Represent-
‘ative Bette Cato are insensitive to the needs of the handicapped and dis-
abled, especially accessibility to City and State buildings in 3eward.

For Zxzample: ‘Then Seward resident, lirs Xarmon (+her husband is handicapped)
approached City lanager, Ir. Scheefermeyer, in his office 2bout this prob-
lem, he replied "“That he rups this town (meaning Seward) and no one is go-

ing to tell him what to do.”

Llso Representative Bette Cato, a2t a 3tate teleconference, (which I have a

tape of,) stated, "There is nothing I can do for you lirs Harmon as a Repre-
sentative, This is a ity of Seward internal metter."” I feel Representati-
ve Bette Cato is down right just passingz the buck, '

In closing; I want a complete LIIV-3T1CL7YCIT of the entire City of Seward
Officials that would become involved in this metter, and alsc as to what
happen to the ;150,000 that was allocated to the City of Seward, for acc-
. es8sibility to Seward City Iall, for the handicanped and disabled,
)
~=" If Iir. 3chaefermeyer and liayor Gieseler and Revresentative Dette Cato, are
not compassionate enough to heer and act upon the urgent concerns and needs

i IE-

IEDIATTTYI!] 6
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=hould be enjoved by all u:Sab*E, gidsrliy, and abls bodisd

° people. The resszon that I am bring this up is that I have gorne
to many federal and state forest recreation sites that the toilet
facilities, pathes, camp sites, and general consideration wers
lacking. I know that the forest services are tring to changs
things, but if they would consul:f a d1=able perszon before they
build building, paths, rand facilities. This would help for years

t and recrsational sites ersuring

to come so0 21l can enjoy naturs
accesszibility for &ll. &Also there should be regulationms to help
insure this arcessibility. Eecauss2 when it comes down to it we
disable individuals are people with feelings and needs like every
body elss. So if you have any guestions or nesd help in drafting
this act plesse contact me. Thank vou for time and look forward
for a complste passags of this lonE needed act.

Sincerely
&*KW :

“Joe Escobar
(602) S9R2-74=C

b
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPFQORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BEANDICAF.

© = 1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAXE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR TFULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THBE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

signed Mﬁ;«{/ |
address: éo 5_ =27 M

/S D
%/@% s

tel:

10
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votejust.2
votejust

& VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO

ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

l. A /{L,-)Q_;,JLQ,\ f.fc)ﬂgi /e «zg‘ N ~/\_QJ_}\L~(,LW\7€ WQ\«O::O\_
m\%g ’W&/m}«ﬁ\_ M Qoe g )2& (/7& -
‘JMM - THhena A g ww-d\ & faeenc

o A wWhaee e Qo cew«9~ vl
Nl |, _. .

2 PSSP N VS N

Mo Qe on avenl Lanse D

signed EQ mofglg - /@Wij

. / .
address: &309‘ MA’;&M\Q——«\ FA&P\ ' R@— A":_J)‘O !
Ltle Qe A~ Tazea

ce1: (So1) Lbl-F by 5

11
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& VOTE FOR JUSTICE.

1 URGE THE CONGRESS TC ENACT, AND THE PRESIDENT TO SUrrCOrT AND TC
SIGK, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIEZ ACT OF
19&¢g, WHICH WILL  EFFECTIVELY PROTECT ALL TPERSONSE WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAF.

1 FURTHEERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES ARD
HUNAN SUPPORT SYSTEMS NECZEZSSARY TO MAXKE RIGETS Rfal 1N EVERY DAY

.LIFE, AND WHICH WILL ENABLE ALL PEOFLE WITH DISARILITIES TO

ACHIEVE THEIR FULL FPOTENTIAL FOE INDEPENDENCE, FRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOTIETT.

I HaVE PERSONALLY EXPERIERCED AND/OR OBSZRVED TBE FOLLOWING
DISCRIMINATION AGAIRST F:ﬁFl? WITH DISAEFILITIES:

: 0 s a%@{’m Conins ,«/Owab&aéfdw
Do Rt bl C%M‘

© Whossg mpist ermplls o:;é/ ﬁfg%u o?

. i il o ,'

ol

730 2 Dt AT e MLJ/ZW%%W wmé&/a&.

c%?/?»’d Ce Ejét /ZZZZL ' d“’“

; Lu,{ Qcim ﬂféz‘%/

i

signazd %ﬁ/w?/ﬂ ﬂ/}?ﬁf_

dress: %[‘/ M:/[f,\_/ /3,95 O;c'ﬂ/
fg/af(/. ?)fnn'j) /ﬁf— / 74}5”/

7 Ruecheeed Dp
BeToy /9/2 7RO 1S

tei:

12
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY FROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCR.IMINATION ON THE BASIS OF BANDICAP.

I FURTHERMORE URGE THBE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPOR¥ SYSTEMS NECESSARY IO MAKE RIGHETS REAL 1IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOFLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. :

1 HBAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING

"DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

() Concans dme. Ot W%QM

. &;{)7 PR A

signed /71:1 mD On Br‘

address: PO -%QJ)L 37 g//
l&ﬂkgkaﬁmﬁﬂﬁé
50/*45%% To ™y

tel:
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Iméepeandent Living Rescuzzsz Cantar ﬁj
2800 Asher avenue - &
- Ii=+sle Eccik, Arirzmsas 72204 yw

301,/S6e~7 —cE (Veicz,-7DD) K/\)

July 7, 1988

Mr. Justin Dart, Jr. .

907 Six Street S.W. _
Apartment 516 C :
"Washington, D.C. 20024 ]

Dear Mr. Dart,

My name is Adrian Horton. I the Atte
Specialist at the Independent Living Resourc
past I have done some traveling around diffefent states for
various reasons, pleasure as well as business. I have noticed
that .what some places call .accessible and what is accessible
~are two different things. The handicapped parking that has no
law enforcement behind it; the accessible hotel room that is not
negotiable in a wheelchair; the accessible bathroom that is hard
" to’'get in and out of; the shower that is in one end of the

bathtub and the form to sit on at the other end. ' The curb-cut, if
there are curb-cuts that go into the street with no where to go
because of no curb cuts on the other side. These are problens

I have seen many places and I am sure you have too. Arkansas has
all of these problems, but we are slowly improving-- along with
other states. : o

I know you have been working for years to improve things for
disabled people and I thank you.

Thanks again for your hard work. Welcom to Arkansas.
Hope you have a pleasant visit.

ﬁfzj ’//m

Adrian Horton

14
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We disabled people also face discrimination in other modes of Trans-
portation. When I, and some of my clients, have attempted to ride the
the Greyhound bus lines, we ‘have been told that we could not travel on
their buses without an attendant. This is true even if the disabled
person is perfectly capable of traveling alone. Therefcre, if we want
to travel alcne, we are banned from using one of the most economical
means of transportation. In addition, the Greyhound company discrimi-
nates against those in wheelchairs by not having 1lift- equlpped buses.

Another incident "3f discrimination happened to me when I recently went
to the Long Beach airport. I made arrangements with United Airlines
to get assistance on and off the plane at that airport. The customer
representative approved these arrangements. When I got to the airline
ticket counter, the actual carrier turned out to be United Express.

The agent at the ticket counter told me that, even though I had made
prior arrangements, they had no facilities to assist me into the plane.

However, my experience pales in comparison to that of a client of mine,
on her recent trip from Los Angeles to Tokyo. When she confirmed her
travel arrangements with United Airlines to travel alone, an airline
employee assured her that these plans would be satisfactory. My client
was not informed by the airline employee that she was not allowed to
travel without an attendant until she was actually on the plane! In
addition, when she arrived at her layvover destination, her daughter
was required to 1ift her into an airport wheelchair, instead of the
airline personnel doing it. Finally, for the majority of the two-hour
layover, she was forced to sit in a chair in the airport waiting area.
This was .extremely difficult to do because of the balange problem
related to her disability. She was not allowed to use an airport wheel-
chair because, she was told by an airport employee, it might be reqguired
for another purpose. Although, there were many available in the wheel-
chair concession stand.

A number of our agency's clients have been discriminated against by
various businesses in the area. One of them was denied access to a
store simply because she was in a wheelchair. Another client was denied
access to a fast-food restaurant because she was also in a wheelchair.

Another area where our clients have experienced discrimination is in

the area of housing. One client was denied the opportunity to rent an
apartment simply because of a mobility impairment. In addition, another
one of our clients who is in a wheelchair was denied the possibility

of renting an apartment, even though she was willing to do any accessi-
bility modifications herself.

The homeless disabled that we serve have also faced great discrimi-
~nation in our community. <keny..of-the-sheltersingPuknarea,ywhich are
supposed. to. be ~accessiblestorall-types ofodisabititiesi~thave: refused
- to- serveuthose_1n”wheelcna1rs. The staff at these shelters have said
that those who use wheelchairs could not be accomodated in cases of
emergency. However, during times of calm, these places are supposed

15
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Carol T. Rauoust
24724 Lauderdale Ave,
Hayward, CR 74545
413-785-B414

& Dctober, 1988

P 3% ) - R

To Hhoa it Nay Concern'

RE: Asericans with Disabilities Act of {988
==}) Barriers tp Accessibility Testimony

1. ®ectric pedestriad“stieat trossing - buttons are - often sounted  on light poles near busy- mterseztwns Nany
cities allow newspaper vending sachines to be chained to these lxght peles, treating an iapussible barrier fer
people in wheelchairs, One such case in point is at the intersection of Sleepy Hollow and Tennyzon in Hayward.
This interseciion is used heavily by people using Kaiser Hospital, many of whos use wheelchairs. 1 aa forced
to cross the street without bemefit of the extra time afforded by the bution because I cannct reach it.

The sase probles obtains whemvthesw-butfons are - o polas where there- is a0 . Lurh rasp, such as the one ]
encountered this weekend in Sacrasento, This one is located in a very busy intersection near the Capital Plaza
‘Holidav Inn. Here several freesay off-raaps and on-raaps {fros I-3) merge with heavily traveled city streets.
1-sad to wait until T could attract the attention of other pedestrians to push™ the button for ae.

2. The only wheelchair’ accessible restroos” in “the Alameda “Tounty Adainistratisn Butlding {122!. Oak Strest,
Oakland) 1s°'~located on~tHa3dB (5th) floor, Twe-wlwviior bution¥ aré so high,  sany wheelchair users Ttanm réach
only the lowes! buttons. Thus, eaergency trips to-the restroom are virtually impossible,

3. During my last flight out of fuEFranciste~ Airport - June 1988 ~obogdl Laught-—in the -elevator becausa the.
buttons inside are too high. .

4, There 15 a very real maewsforrcorbTraaps o 'bear-2 warning-if they.constituie the gnli uay on A;ggﬁgﬁo;:a
sidewalk. 1% 15 totally upreasonable that 4 wheelchair user should have to waste an all too liaited enmergy

resource to circling any downtown ity block serely to discover that there is no way to get off on the opposite
s1de.

wn
.

The Btats - sponsormd RIDES-progras -which. links potential - car—poolers: {ogether-is~still not whemlchair
scressanle - During the recently threatened need to find an alternative way to work - if BART went on strike-
ay cheices were unacceptably meager. 1 felt that ay eaployment was in real jeopardy.

6. The Service International Esployees Unien, MWestern Regional Woaen’s Conference last weekend went on record last

weekend as endorsing and strongly urging passage of the Aaericans with Disabilities Act of 1988 and all similar
legislation,

16
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them I wanted access to the school just like anvy other parent and

I could not understand what the oroblem was. Their lawver sent
me & letter stating that for securitv reasons thev could not
allow me to have a kev. It doesn®t make anv sense to me that

able-bodied parents have access to their children but to give me
access to mv child is a securitv risk.

In closing, 1 repeat discrimination against persons with
disabilities i3 an evervdav ogccurance. The Americanms with
Dicsghilities Act is neccessary and long overdue.
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File Report - C. Reese complaint ~3- May 29, 1986

. ‘-
"Center for Special Populations"--something which Reese has never heard of

within the department.

To provide some background, Reese stated that she had applied for
acceptance into the Ph.D.. p:"qgramc._last year. She said that Camaione

\\.,{‘(‘ R N vy -~ - . . .,
telephoned her during the ~s.wnmef;‘-\’and she came to the University in August

1985, as a graduéte assistant. ©She received the department's memo dated
August' 16, 1985, to all graduate assistants. It outlined thé general
requirements of the position’ as ‘well as her specific assignments. The
latter were stated in the memo as,’ "ESLS 205, Fall, and assist Prof.
Shivers in Therapeutic Rec. research.” (See Attachment D.) [Reese stated
that, according to.Camaione, this memo was her “contract”.]

Since swimming 3is physically beneficial to her, Reese stated, she
tried on numerous occasions to participate in the Swimming for the
Disabled classes which are offered in the department's Fitness for Life
Program. She said, however: that Brundage.Pool is inaccessible to Ther.
She has a prosthetic hip with arthritic side-effects, and is unable to use
either the steps (which are set into the pool wall) or the pool 1lift,
since the iat.ter uses a sling which could cause her hip to become
dislocated. S;pce she wélks with a cane, she 1is very fearful of falling
as a result iéf slippery floors J.n Lhé pool/showers area. :(fhece are no
non-skid mats there.) Reese said that when she would mention her

frustration about not being able to swim, Shivers would tell her that her

Ph.D. was .the important thing, and that swimming was a "personal need".

'She said that at no time did he give her the impression that her failure

to participate in swimming would cause her to be considered as deficient
in her performance as a graduate assistant.

According to Reese, she had hoped to do some assisting in these
swimming classes, as well as to participate as a student. She said that
the graduate student who teaches those classes, Janet Ponichtera, also

!
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File Report - C. Reese complaint -4 ) Hay 29, 198¢

shares an office with'%er. At the beginning of the academic year, Reese
stated, Ponichtera appeared to be very énthusiastic about Reese'¥% desirg

to take part in the-Swigming-for_the Disabled classes. However, when she
expressed her disappointment in finding thé pool inaccessible, she said
Penichtera ™"took it personally™ and became huffy. At one point, Reese v
said, she suggested to Ponichtera that'ﬁerhaps a group of peoplé who have
various physical. handicaps could go through the area to evaluate its
acéessibility. She said that Ponichtera "hit the ceiling"; angrily
telling Reese that she had checked it all out herself while.seated in a ;
wheelchair and felt sure that there’were no problems. _ ;gﬁxéﬁhegg afzgj‘,ggﬁ

told her that ghe didn't know why Reese was "so different" from other v

disabled people who *did not find the pool to be inaccessible.

Reese said that early in the Fall Semester, she sought assistance
from Rita Pollack, Coordinator for Disabled Student Services. 1In October
1985, Pollack wrote to Prof. Camaione regarding the Brundage Pool
accessibility. While not specifically naming Reese, the 1issues raised in
Pollack's memo were those about which she had expressed concern--lack of
privacy in the dressing area, slippery floors, and access into the pool. v v
Pollack's memo also offered some possible solutions. (See Attachment E.)
Reese said thag ndthing was done to address these issues. In March, 1986,
she wrote Eo' PresidenE John Casteen describing - the: “problems of
accessibility that she had encountered. She said that Camaione told her
recently that Carol Wiggins, Vice President for Student Affairs and
Services, and Rita Pollack had called him to say that dressing stalls were
soon to be installed and to thank him for his cooperation in getting this
done.” He alluded to Reese that it "makes a difference when the President
[gets involved)". (Reese said that, while stalls will certainly be

welcomed, the issue of the sl;ppery floor has yet to be addressed.) i
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The Jail At Mansfleld

~It must be believed that the
federal magistrate has .dope a
.therough study ef the needs of the

and the .safety of the. ‘clients at the
Mansfleld Training School before
granting "the state permission to
.house 350 pnsoners on - the MTS
grounds :

The magzstrate has ruled the

Department of Corrections can. ‘oc-

cupy Dearden ‘Hall in September, .
-+he building will - house drunk -
’ dnvmg offenders.”“Another “three
- Campbell and_ -
Bennet, will-be. used later as the
:Department of Mental Retardation
'1~,transfers a“number -of ‘its clients '".".
into ' community homes and pro-

buildings, . .Lions,

.grams. The official, who is -in
charge .of the demstntutxonahzatxon

. completely separates services such
as food preparatmn and the laundry

- facilities. .
state Department of Corrections -

_ An unportant factor easily visible
In his decision is the fact that Route
44 will separate the jail buildings

" from the some 200 clients who will

.remain at the school. There are alse
other buﬂdmgs between the four to -
be . used . by .the Department of .

: .Correctlons and the roadway. Ad--

~ditionally, the jail will also be given
-~aname to dlstmgulsh itfromMTS.

: The maglstrate dldnt make his

~'decision from behind a desk. He
walked the grounds of the MTS and
checked the- ‘buildings to be used as

‘."a jails, the proposed buffer zone and
- the dmdmg line- between the two

fac1ht1es

«of: MTS, .-has- -approved . several

" The Umver51ty of Connectxcut has

~safeguards including a buffer zone, - .been offered some of the buildings

1to” assure-the isolation -of the Jall'
* facilities-from the training school. -

. He also approved a Jall plan whxch_' - ‘neunced.

. _bemg -abandoned by ‘the DMR..
- Exact plans have yet to be .an-

LAt el .
——

- ~Mass_etg;:,dlrector of -UCont'’s:
: "’pubhc_safety division.. “Butit's s

‘E*?‘M&nwhxle councﬂ 'member

r-).r .

’-\

i {ébmry of law enforcement of- "

ARBARA J ORD -LV
ficials “to~ successfully ‘cite

By B
i Staff Wntcr

T “*-‘s ORRS LT number "of - ;and/or dlscourage Yiolators,"” .

“han icapped: parhng-places at = "Martin wrote UConn Presxdent_

“{*the’ Umversny “of :Connecticut ~ $John Casteen v} -« =275
- He- 1s\seek1ng ‘a ‘meeting ™
. cessful appeal of the par}ung

“are narrower- than required by .

Jdstate’s statutes"'and haveﬁ»" between:* *university ‘and town
off1c1als to~ 1mprove the’ sxtua- :

become a matter of ‘concern:to

a:mMansﬁreld 'TOWn Counc11 txon eGP Y gl
.,member« STt RENC
“’*-sUComh.‘ofhczals know some~~ lookxng -into=the adegquacy :.of
,lspaces are ‘too narrow, Y<but say

ggrrect tpemtuahon alh
T knowwe are upgradmg ,_,I.I_leasured 2 number “of ‘handi-

.}th%e‘sspaces » said., William - ;-
z¢ampus and found- they fell

'f;g place-over a penod of 7. W1dthreqmred b,ystatute
"Southat we can ‘match the ™
'spec1£1cat10ns of the "*12:foot space’for the car ‘and an
“'additional «three-foot wide

eross-hatchéd: siip:beprovided |

'{Iay':Martm is'looking at’ handi-*

for €921 rhandxcapped slot The

- =1T1.

(‘annpd cnanec in nther narte AT A AA,

e Martm sald 'he ‘has . been:

capped parkmg slots .on.

—"Ehort of .the” 15-foot. minimum: .
. _..'people
The “law prov1des that a -

'%'Con;n handlcap parkmg spaces
‘sh ort ‘of state- reqmred width

‘non- handxcapped person is

“ticketed for parking his ‘or-her
‘car xllegally in one of ‘the

speqally designated slots and
the slot is not up to code, then .
the ground "work fgr a- suc-

txcket islaid.
" The town receives a certam

-revenue from parking tickets,
-including - all .those issued on.
Ahandlcapped .parking-all over .-
Ut wxl]_-\ take .some _time"sto, ~townsince last:winter.-Before -

e wrxtmg h15 let.er to:Casteen, he .

the university campus. - .1 -

Martin said he resorted to
Jetter . writing because- there
doesn’t seem to be any urgency.

-at>UConn, -in~town, ‘or .even
-statewide,

to provide proper,
parking space for handxcapped )

Tt is my sincere hope that’
we can bring :all interested
?partxes together ‘and” improve:
- condilions “on campus*for ‘thé
handlcapped” Martin con-
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, ANR THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
iss8 WHICH WILL - EFFECTIVELY PROTECT ALL PERSONS "WITH

DISA%ILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.’

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NEBESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEQPLE WITH DISABILITIES TO -
ACBIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE rOLLOWING
DISCRIMINATION AGAINST REOPLE, WITB DISABILITIES:

signed

e Bl 100 1. Lyig S | f.0. b 527
/7
WW% 20 ) reof

927 - ¢ AT ()
00 - 656 - INH6 J
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Custic's Place, rec.

STUDIO - ORIGINALS BY CUSTIE

1010 N. UNION STREET P.0. BOX 5287
WILMINGTON, DELAWARE 18BO8

(302) 658-4445

VOTING DISCRIMINATIOR

Private enterfrise may do as it chooses. If a build-
ing is not accessible to me, I shall do me business elsewhere.

Viewing life as a taxpayer, tax supported public
enterprises must be accessible to zll. Most distressing,
to me, has been the experience of voting.

Prior to the last general election, recalling previous
experience, I phoned the election board in response to a news
item indicating that.disabled persons could be re-assigned,
if necessary, to more accessible voting locations. The
comment thrown out to me was,“yes, you may or may not be
changed,and we can't tell you exactly where - it may be
over thirty miles away. Are you familiar with back roads?".
I indicated that I did not do well driving more than 20
miles at a time, and I was then told of evening voting hours
at the election board prior to election day.

I rejected the latter due to parking problems( spaces
inadequate for my wheelchair equipped van) and incidents of
evening 1nterc1ty crime. :

Determined to vgte, I opted for my assigned polling- piace.
Listed as M handlcapped ascessible, i1t has a ramp one

: bulldlng story high and too steep for my electric chair.

There is also a special handicapped entrance ( unmarked)
going directly to the voting area after one navigates a
wheelchalr upra step. Impossible.

I chose the easy way - "walking" with two canes up 8
steep stone steps (taking 30 min) and "walking to the
machine (25 min.) Holding on to machine, I beat on the

" levers with a cane to move them. Getting back to my van

was not any easier.

This past summer school board elections were held in a
different location described as handicapped accessible.
Cheerfully, I followed paper signs around the parking lot

to the special entrance. The depressed sifde walk was

24
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C Custic's Place, Yrc.

STUDIO - ORIGINALS BY CUSTIE

1010 N. UNION STREET P.0O. BOX 5287
WILMINGTON, DELAWARE 19808 :
(302) 658-4445

broken-up, so I crawled out of my chsir and spent 20 min.
getting to the so0lid area. I approached the entrance to find
the doors not properly balanced and a lack of strength to open
them. By continual pulling with my chair in reverse for another
20 min., I opened a door. Once inside, I faced a board laid
over 8 steps - impossible to navigate. I ended up crawling

with arms and dragging legs while trying to pull chair up khe
ramp. After an exhausting 45 min, I rested before trying trying
the next set of doors with the same difficulty as the first
except due to lack of space, I now had to keep chair from

going back down the ramp. Beating on the door did not bring

help.

Once on the main floor, signs pointed to the voting area
at the other end of the bullding. Arriving at the destination
extremely weak and apparently loocking as bad, severzl people
came rushing to me and said I should have come in first and
gotten someone to help me with my chair. At this point, I
was uncertain as to who had brazin damage.

At last, I voted with the zid of my canes. How wonderful
to exercise this important act.

My exit pattern was the same except the descent was faster
on the ramp, and the wall at the bottom firm enough to resist
the crash.

Absentee ballot? No? Why spend more tax money when I am

" @ble to vote in a normal marnmner. I run a business, shop in store:
and engage in volunteer work. Why can't I vote without barriers?

I plan to vote again this November. I shall take the
entire day off from work and probably a week to recover.

My complaint is two-fold:

1. Why publish lies about accessibility?

2. Why should I be barred from exercising one of the most

‘important rights that this country offers. Is my tax
money only for those with perfect health? If so,let

25
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STUDIO - ORIGINALS BY CUSTIE

1010 N. UNION STREET F.0. BOX 5297

WILMINGTON, DELAWARE 19808 o
‘ (302) 6584445

C C?wtz'e 8 Place, Diec.

the courts rule that all those with the slightest
Physical problem be excluded from votihg, Paying
= taxes, and living. Let's~at least be honest.

Respectfully submitted,

Mary Custis S'trau.ghn
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votejust.2
votejust

A VOTE FOR JUSTICE.

J URGE THE CONGRESS TO ENACT, ANP THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCH ‘AS THE AMERICANS.WITH DISABILITIES . ACT OF
1988, WHICH WILL :EFFECTIVELY PROTECT ALL PERSONS "WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HBANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING

DISCRIMINATION AGAINST PEOPLE WITB DISABILITIES:

signed /m%m

-y (freF 420,
%LQW 4 Sond,

oty M//Zéa

T 300508 pp /
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF TBOSE BASIC SERVICES AND
HUMAN SUFPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

JLIFE, AND WHICE WILL ENABLE ALL PEOPLE WITE DISABILITIES=TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

] BAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

7- &%W %%umﬁgm%
/@ZM% 7%%
MeW%M@M W
becast I W%‘g;@y%
Har pamyic W%wm
o ot S

Al g, T vy e
| ngwm @Mﬁw%
#- §M ﬂ%/@//%m

had e K, My EMS# Wudiead O

signed 24222

’ address 30 39 W sz —ﬂ;//
| ) q&«;& N B
U0 99/-7657¢
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THBE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ' ACT OF
1988, WHICHE WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMGRE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND -

- QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TBE FOLLOWIRG

DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

| Not aat alelelaly atosts o~
Pi;zs:*r1rtrvvx45. qSl'* .an’z}\ CL‘*"U&J\J S \}J\q’~_’l

WM

addrnss, 8'2 KGILA'E ! ~ : Qw‘_j‘.
* 207 f{owoa.ou_og (—}I %82(0

tel:

QLF?-T;.BZ | | - [
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH  WILL  EFFECTIVELY PROTECT ALL PERSONS WVITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY ' =
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

JWL&M LWW&M ouseuto s - Lot

signad ¢/E££:1/A\,/z%Cg;_LJCJL,/
address: /Oﬁ‘;_‘ 5 /01: ' /({'t: - - e~ L .
.- [ T -7 ’ - 3

cel: : 9&3/3‘%@/ - T
808 4N T4 -
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& VOTE FOR JUSTICE.

1 URCE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO

SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF

1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH .
DISABILITIES AGAINST BISCRIMINATION ON THE BASIS OF HANDICAP. ~ .

I FURTHERMORE URGE THE ESTABLISHEMENT OF THOSE BASIC SERVICES AND

" HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

LI1FE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACRIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I lHAVE PERSONALLY EXPERIENCED AND/OR OBSERVED - THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

W\m 1L doraXx ot fectiie Geoe o

e At Eusnon - mompo- gl %‘Jﬁqm
address: Q673 MM ) o

tel:
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A week in my life.

Monday (and all days). I have to take a longer route returning from
work since there is no curb cut on one of the street corners I cross.

Tuesday, I had to struggle in a motel room that was designated
"accessible" but was not at all accessible for wheelchairs.

Wednesday. My bus was 1% hours late, making me late for a
scheduled hairstyling appointment. I also had to ask a friend to

" drive me to the appointment and back home. I had made the bus
appointment 2 days in advance. Ironically, that same day I attended
a transportation meeting where the manager of the local paratransit
system said calling 2 days in advanced guaranteed a ride.

Thursday. I was unable to swim in my apartment complex's pool as
it is inaccessible.

Friday. I had to take an out-of-the way route to get to a restaurant
since there are no sidewalks and no curb cuts.

Saturday. I had to ask my friend to pick up my groceries since there
is no bus service on the weekends.

Sunday. I am unable to go shopping, church, or any other activity
outside my home due to no bus service.

Sincerely,

N T
Pam Heavens
2361 Glenwood Green Drive
Apartment 203
Joliet, Illinois 60435
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'“mended against letting’ him con=" process,

'1atc him.

-Personnel and privacy laws

prevcnt him from identifying the

discussing the circumstances
surrounding the man's situation.
Furnas said.

But trooper-trainees can be

dropped from the 17-week class -

at the Indiana Law Enforcement

.. .-Candidates for” the state po
tice - go through a lengthy win-.*

tinue in the selecﬂon process,

‘nowing process, and Furnas not-
ed that about 1,500 candidates
applied for the 60 openings in
“the current recruit class.

"given a screening test that nar-
“rowed the field to 1,100. Crimi-

The 1,500 candidates were‘

06{1Q/11... Page.42 of 109
&ﬁi Ll aftegethe polygraph .. date's file but did

tests and before the medical and

“ It won't be a difficult task
for them to assume because they
do that kind of task with our

- promotions and the filling of our
- non-police positions." Furnas

said.
According to information ob-
tained by The Star, the candi-

STAR STAFF PHOTO ! FRANK ESPICH

Stephen Olson, Indxanapohs, voices a complaint during a forum at which handicapped
people could speak out about the discrimination they have faced.

Disabled

% Continued from Page 1

. Stricken with severe head-
aches, dlzziness and nausea,

- Wright sald an area hospital that

employs her now wants to be rid
of her although her symptoms

_are controlled with medication.

Marchelle’ Hunt, 37, Indlana-
polis, lost her job as a, junior
accountant when she was forced
to use a freight elevator with
heavy metal doors to get to her
second-floor office.

The effort depleted her-

strength, and she was forced to

.leave despite a good work record.

“Bclng able to keep the job is a

primary concern,” Hunt sald
from her wheelchair.

An Indlanapolis college stu-
dent ‘spoke of the problems he
encountered trying to earn an
advanced degree.

David Hornlk sald his 3.87
grade polnt average dropped
‘when he was denled the services
of a note taker because he com-
plained too often.

“We don't need favors; we
Just need fair treatment,” Hornik
said. "Would any of you want to
wear a sign around your neck
saying what's wrong with you?"

Dart sald he was optimistic
about passage of the disabilities
act although -Congress might be
In session for only a few mare
months.

Bill Raney, a 42-year-old from
Anderson, was less optimistic

about the chances for a sweep-~

ing anti-discrimination measure.

"It all boils down to one thing
— how much will it cost? I'm all
In favor of this, but if it's not
practical it's not going to work.
1t's all politics.”

Raney, who has been in a
wheelchair for 12 years, tried
three times last year to testify

before state legislative commit-

tees.

And three times, he was
thwarted by a narrow set of
Statehouse stalrs, the only route:
to the small hearing room. :

But Dart sald the forums on
disability discrimination were
opportunities to make the nation
listen.

“We've got to create a tidal
wave of advocacy. ... Only to-
gether, shall we ovcrcome."
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TO: Justin Dart, Chairperson
National Task Force on the Rights and Empowerment Of Americans with -

DisabilitZes

FROM: Jeffery Paul Drake
9205 Santa Fe Lane
Overland Park, Kansas 66212 . -
(913) 381-4650 : v
Disability: Multiple Sclerosis, diagnosed &4/81

SUBJECT: Testimony, Americans With Disabilities Act Forum

7/14/88, Holiday Inn/KCI Airport
The following incident occurred an March 13, 1988 at Kemper Arena located
in Kansas City, Missouri.

My family and I attended a Comets indoor soccer game with a group from

my son's day care center. I was using my wheelchair and was palced in

a partially glass enclosed suite designated as "handicapped accessible".
This suite was located several sections away from my family and group.
When I arrived I was positioned in the cormer farthest fron the only

door in the suite. Shortly before the start of the game several attendants
from a local care center arrived with approximately eleven (11) patients.
The patients were, for the most part, seated in wheelchairs. However, |

. one patient was prone on a gurney.

The room was not very large, approxjmately 6' wide by 20' long, and this
many people caused a dangerous over crowding situation. It was not possible
for me to exit the suite in order to use the restroom. Needless to say,

egress during an emergency would have been impossible.

When I inquired about the over crowding I discovered that the arena had
several similar suites but these were closed. The reason for the closure
was to accommodate several gfoup .birthday parties sponsered by the Comets.

I was told that these suites were ideal for the group parties due to location
and space available for tables and chairs. Had all suites been available

the over crowding would not have been occurred.

On March 14, 1988 I contacted the Office 0f Mayor in Kansas City, Missouri
40 ' .
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and spoke to the liasion who deals with issues concerning the disabled

in the city. Upon preserting my complaint I was told that the City had no
authority to correct this situation since the event was sponsored by and the '
responsibility of the Kansas City Comets. This even though the building _

is owned by the City.

To date this practice contimues as of the date of my testimony.

Je fery/Dr .
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Ken Duncan
216 Cherokee Parkwary
Louisyille, Ky. 40204

My name i3 James Kenneth Duncan, my heck was broken sixteen (ib)
years ago at the C 5-6 level I have a disability and | use an electric
wheelchair as a tool for freedfiom and independence. Compared to friends
and other people with disabilities | have been very lucky (if lucky can be
used to discribe anyone who has been discrimnated against), the
discrimination | have faced is the kind of discrimination those of us with
dizabilities face everyday.

. Toattend a class at the University of Kentucky I 'was forced to use a
lcading ramp, to get inand out of a building, whose grade was so steep
that someone had to hold on to the back of my chair so | could safely go

_down it and scmecne to push me up the ramp after class because my
electric chair would not pull it. Once inside someone had to unlock an
elevator usually with garbage in it, so | colld get to class. At the University
of Louisville a professor did not Tlke the accessible classroom we were
assigned, so he had my classmates carry me wp three flights of stairs to a
classroom he Tked, this was not only dangerous but humiliating. During a
fire drill | was carried down stairs because the cnly ramp was on the other
side of the building. At 2 movie theater in E-town | was put in a small office
or | could not watch the show, at restaurants in Louisville | have been
moved back into dark corners and while shopping with friends | have been
igncred or treated ke, beause | 'have any disability, | must have a speach,
hearing and mental disability. Then of course usually | am forced to ride on
busy streets because there are no curbcuts or the curbeuts are not up
to code. ,

There is acessble public housing people with physical disabilities
cannot rent because "able bodied pecple are renting them or they are
not on an accessible fixed bus route, of course many of these so called
accessible apartments are not up to code. Finally bmnfj treated as 1ess
than equal or human is the worst discrimination

Solutions - courts accept we are covered under the fourteenth
amendment, make public transit and comimen carriers provide
"lCCGaSlbﬂlt\/ that is not unequal, demeaning or humiliating Build adaptable
housing, both public and private, with adaptable public housing prioritized
for people with physical disabilities and recognize us as people with
disabilities, respect our abilities and don't put up barriers to our

" independence. '
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] FUORTHERMORE URGE THE ESTABLISHMENT CF THBOSE BASIT SERVICES ARD
BUMAN SUFPCRT SYSTEMS NECEZSARY TO MAXE RIGETS REAL 1R EVERY DAY
LIFE, AND WHICE WILL ENABLE ALL PEOCFLE WITH DISARIZITIES T3
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM QOF SOCIETY.

1 HAVE PERSONALLY EXPERIERCED AND/OR OBSZRVED THEE FOLLOWING
TISTRIMINATICON AGAIRST PEOrLE WITH DISARILITIES:

! hMNzn‘,] frede ~ whedelarz. JM‘FY% [temo ol an ol 4
fitedon downtomm Zossulle Shedds, 2nd 3 Sotand Fmes, T lacke £
turb Cukt Prveded i Totn Cocsim S0 we il bove Fo WALIL back
abba,b,m‘{'non‘as‘-&am‘b Pt nd alldacduo om Vi glesntl
aond me&hbmﬂhﬁ Shreds, Tung ane Vo allonihr, o

Tﬂ‘?d%‘-%ww Pabfce_
ot b Comarsfect it Fledo Ak can madieif s bldy: ) b Tlon
’&m‘&‘ ot U Foeme Pt Cot Ft h\rwéi- Cixtwa Ms. Gr
Mbbc MNere's ro &wﬂw:i-zl\,u&@m'.«b'; o T 3 flone.
| ws looh ‘e 2 place o hofa 2 wau.\\bu 'pr,—»&% |
ot R ar ACESIBLE  hatl wms inced bt L Tl Fouel &
el bk i Rechroe) upn oy QbR Sakl fa oy Cona
Seganicts ‘EQ-N"QQ'\-/‘DJ/ ectchign o) - |
Puces oL ans S@ﬁ '{'bbt«cumf&e,moFﬁr—.. Mb-okmﬁ:zsjf\rmw_

W VD W Ny S o . vl Cndk st A At
o btk 5 Il or dese (k- Tun Tak (25 .

ségnﬁj __gfiﬁ%fﬁ lJﬁQ*“

addr=zz: | VU.CWM. ¢¥l--

Lowsille €Y o203

Goz) L3b - [Syp |

43



Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 48 of 109

' A=z
00773 - -

A VOTE FOR JUSTICE.

- 1 URGE THE CONGRESS TC ENACT, AND THE PRESIDENT TO SUPFCET AND TU

SIGN, LEGISLATION SUC5 AS THE AMERICANS WITH DISABILITIEE ACT OF
19gg, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON- THE BASIS OF BANDICAF.
T FURTHERMORE URGE THE ESTABLISHMENT OF TBOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSAKY TO MAKE RIGETS REAL IN EVERY DAY
LIFE, AND WHICE WILL ENABLE ALL PEOFLE WITH DISABRILITIES TO
ACHIEVE TEEIR FULL POTENTIAL FOE INDEPENDENCE, PRODUCTIVITY AMND
QUGALITY OF LIFEZ IN THE MAINSTREAM OF SOCIETY.

1 ERAVE PERSONALLY EZPERIENCED AND/OE COBSZRVED TEE FOLLOWING
© DISCRIMINATION AGAINST PEOFLE WITH DISABILITIES:
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A VOTE FOR JUSTICE.

I URGE THE CONGRESS TO ENACT, ANR THE PRESIDENT TO SUPPORT AND IO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH  WILL .: EFFECTIVELY PROTECT ALL PERSONS "WITH
DiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

.1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HBUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL "~ ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. )

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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) 2 .Doug'las Weaver is not historically responsible for the inaccé.ssibiﬁ:
ty and lgck of Stadium seating; the situation has exisnlad since ﬁhe
construction of the Stadium during the 1930's. Nor did the :
Fact-Finders conclude that Douglas Weaver "willfully discriminated" '
against handicappers in this regard, as the Complaintfnts allege., The
Fact-finders defined "willfully" in this context as purposeful intent to

" discriminate. However,' the fact-finders did conclude that the Universi-

ty has a commitment to provide reasonable accommodation to members of

the University community, in this case, to all students.
" Failure to do so is de facto discrimination. In this regérd, the™

Fact-Finders find Douglas Weaver and the Department of Intercollegiate. \ .

~
Athletics neglectful ' of continuing requests received from handicappers -
for access, rTeasonable seating, both in number and quality, and

accommodations.

3. The Chairperson of the Fact-Finding Committee consulied with Mr.
Frederick Dearborn, Technical Assistance Coordinator, U.S. Department
of Education, Office of Civil Rights, Chicago, with regard to the appli-
cability of Section 504 vof The Federal Rehabilitation Act of 1973,
Subpart C, Program Accessibility, which Clsimants Caro and Martell
- cited in support of their allegations. While the ADJB usually does not
attempt to render interpretation of Federal law, pursuant to Subpart
€4.7 of that Act, the ADJB has been authorized to carry forth the
University's responsibility to prov‘idé due process regarding complaints
alleging any action prohibited under such Federal regulations. Mr.
Dearborn advised ihaé while the Univérsitj' dié not have any legal

responsibility in programs, ‘activities, or buildings not receiving Federal
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& VOTE FOR JUSTICE,

1 URGE TGE CONGRESS TO ZNACT, AND THE PRESIDENT TO SUFTORT AND TC
SICGH, LEGISLATION SUCS AS THE AMERICANS WITH DIiSABILITIZE ACT CF=
1988, WHICE  WiLl TFECTIVELY  PROTECT  ALL PIXSORS WITE
DISABILITIES AGAINST DISCRIMINATION ON TEZ BASIS OF BANTICAF.

1 FUORTHERMORE URGE TEZ ESTABLISHMENT CF THCSE BASIC SIZRVICES ANLD
HUMAN SUPPQRT SYSTEMS NECESSARY TO MATZ RIGETS REAL IN EVERY DAY
LIFz, AND WEifE WILL ENABLE ALL PEICFLE WITH DISARILITIES TO )
ACHIEVE THEIR FULL POTENTIAL FOR INDETINDEWCE, FRODUCTIVITY AND
QGALITY OF LIFz IN TEE MiINSTREAM OF SOCIETY.

~

N QWW - Lof\}&f‘\\

&w‘;\)’\()ﬁ\/

signed \‘%\)’\W\A& XQ&&_-_;

address:,%g\\\ MWQ\ QJ‘\.
&D\,&\S}Oﬂ\ ‘W- gql\g

AR a e o AR N0
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& VOTE rOR JUSTICEZ.

1 URCE I8t CONGRESS TC ZNACT, AND THEE PRESIDENT TO SUFTIET AlD 0
SIC, LECISL:TION SUCE AS THE AMERICANS WITH DISAZILITIZZE ACT OF

182¢g, VBICB WILL  ETFeCTIVELY FRCTECT ALL FPEESCHNE WITE
DISASILITIES ASAINST DISCRIMINATION ON TEZ BASIS CF BANCICAF.

1 FURTEZRMORE URGE TEZ ESTASLISHMENT CF THECOSE BASIC SEIVICIS AnD
EUMAN SUPPORT SYITEZMS NITIESARY TO MAYT RICETS REal IN EVIRY DaY
LIFZ, AND WEIC: VIZl ENABLZ ALL PEICFLE WITE DISAIILITIES 70
ACZIEVZ TEZIZ FUITL FOTINTIAL FOR INDZPINDENZE, PRODUCTIVITY AND
QUALITY OF LlIT:Z IN Trmz MEINSTRIAM OF SDCIZTY.

l'y

ABILITIES:

tel: ' ‘ | é/gdaz;?/

L/ q- D5h-/ily
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& VCTE FOR JUSTICE.

1 URCE THE CONGRESS TC ZNACT, AND THE PRESIDENT TO SUFFORT AND TC
S1GH, LEGISL:TION SUCE AS THE AMERICANS WITH DISASILITIZS ACT OF
FER

19zz, WHICE WILL EFFECTIVELY PROTECT ALL FPFIRSGRE WITE
DISASILITIES ASAINZST DISCRIMINATION ON T#HE BASIS CF BANCICAT.

1 FURTECRMORE URGTZ 1=z ESTADBLISHEENT Cr TECST BASIC S:?VICES ARD
EUMAN SUPPORT SYSTZMS NETEZSARY TO MAXE RJGﬁTS REAL IN EVZRY DAY N
LIFZ, AND WBICE WIIL ENABLE ALL PECFLE WITH DISARILITIES TO ‘
ACHIEVEZ TEZIR2 rtlL rOTENTIAL FOR INDE?ENDEHCEL FRODUCTIVITY AND.
QUALITY OF LIrz IN TZzZ M&INSTREAM OF SOCIZTY.

1 HivZ PIRSORALLY EYPERIINCID  AND/OR  OSSIRVED TEE FOLLOWING
TISTRIMINATION AGAINST PEJTLI VITH uISr-z--TI;S

Theweo HAxe MA;U_}/ ng/l,e ]%LCI‘/C//I/Uj s
Ther Ake Nor Bﬁ@*e‘/}g;@ FRee ,
Nive Mo cumg cCy 1T, /1/0. fAcce ss,qg/é.

DAFHRooms , et c .

Emﬁggq,,,g&

addrezz:, /O/FQ/ aOMfﬁ

F/ a/f’/-rf/%/ 7 Mo
(3037

tel:

§37- 1695
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& VOTE FOR JOSTICE.
1 URCE T8 CONGFzSS TC ZIRACT, AND THE PRESIDENT TO SUFIGRT AND 7T
SI1GK, LEGISILATION SUCE AS THE AMERICANS WITE DISABILITIEE ACT OF
19ZE, WHICE WILL  EFrECTIVELY PROTECT ALL F:RSGu. VITE
DISASILITIES ASAINST DISCRIMINATION ON TZ= BASIS OF BANDICAT.
1 FURTEERMORE U=GE TBZ ESTABLISHMENT GF TEOSE BASIC SZRVICES AND
EUMAN SUPPCRT ~ SYSTEMS NECESSART TO MALE RIGETS RZAL IN EVERY DAY
LifZ, AND VEICE WILL ENABLE ALL PECFLE WITHE DISASILITIES TO
ACHIEVE TSZl1® FULL POTENTIAL FOk INDEPZINDENCE, FRODUCTIVITY AMD
QUALITY OF LIz IH T2Z MELINSTRIAM COF SOCIZTY. ‘
1 RaVE vr?su u._f EZZERIENCZD  A4ND/OR - COBSZRVED TCEZ FOLLOWING ~
S ISTRIMGIATIC S’ c" TLZ ”’Ln DISAMNLITIES Ly
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5 prpesenTe Wayre C. Pattarson
Congpres® T3P 404 Sth St. S.W.
Great Falls, MT 35?404
Juns 7, 1788

Dear Sit:

ﬁor the past. seven years I have been confined to a wheslchair ard
1 have hacd to deal with issuec relatsd to being disabled . Sinc=
mv disability I have completed a rehabilitation program that
included a2 college degree and I  am nocw presently emplovyed as a
=tate employee who was hired not on bis disability but on his
abilitiss. .1 have felt that the past s=ven years have been times
of ditficulty and I have overcoms many abstacles that involved
inaccessibility to the disabled. I ran  into an cbstacles that 1
have not encountered in the seven years and something that 1 have
tslen for granted and that was the right to veote at 2rn accessible
pole site. In the past the poling place within my district.#3%
has been totelly Iir2ccessible to wheeslchairs, that being the
Performing Art Center owneed by the City of Great Falls and 2
peling place operated by thz County of Cascade and the State of
Montana. "1 had, in the past. been told that I could wote on an
absentee hasis 2t the county court - house and have done so whenr
varinus wveoting =sessions ware presented. This time I was not
allowsd to vote at the court house and was told that I had to go
te the Performing 4&rts Center  because that is in my voting
digbirrict which 15 =still totally unaccessible to wheelchailrs.

Bezrauurn weting i1s & rinht in thiz courntry 1" f=lt wvery

discyviminataed agsinst by being told that I hed to vote at an

inaccessible peling place and I deo  fesl it iz _my right as a
citizen who does vote 1n this country: teo demand that 'if 1 am
required tn vote in 2 particular poling site that it be iotally
accessible to not orly myveelf hut to other disabled Ame-icans.

I fgel <o strangly  2bout thiz  izsue that T have sent copies of
this letter +o variour city, county and state and federal
nfficiale with the hops that by Movember, I will no longer have
te be discriminated agairst and treated ags = second class citizen
whn2 has o 1% out on the strzet and fill out a voting form =e |
ran fulfill my cormstikuotinpal ~ight to vote.

Sinceoaly.

77 -
e ‘3?%4_43/"1522622)

Wayne . Patbtmr=on ‘ 53
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& VOTE FOR JUSTICE.

1 URGE THE CONGRESS TU ENACT, ANDR TBE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCH AS THE AMERICANS.WITH DISABILITIES . ACT OF
1988, WHICH WILL -EFFECTIVELY PROTECT ALL PERSONS "WITH
DISABILITIES AGAINST DISCRIMINATION ON TBE BASIS OF HANDICAP,

1 FURTHERMORE URGE THE ESTABLISBMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WEICH WILL ENABLE ALL PEOPLE WITH -DISABILITIES TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND .
‘QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. ’ .

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

j 4/&//‘/7%’ /%Z/C "f?“///"-f .;w-‘/z!?? o7

/7/ SHCETS 4 /7/7‘ /,/M e o7
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A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, ANDR THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCE AS THE 'AMERICANS WITB DISABILITIES ACT OF
1988, WHICH WILL - EFFECTIVELY PROTECT ALL PERSONS 'WITH

DISAGILITIES AGAINST DISCRIMINATION ON THBE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISEMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

LIFE, AND WHICH
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

.QUALITY OF LIFE IN THBE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED | THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

78 Cféfw Thait due : .

vones DALl forrn

. riled Crasbiald 2
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WILL ENABLE ALL PEOPLE WITH DISABILITIES TD .
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Shirley Fredgerick

61 Franklin Avenue
Hawthorne, N. J. 073064
427-4145

Dear Mavor Graves;

Enclosed is.a copy of the letter I sent to the Social
Security Office on Van Houten Street in Paterson.

I particularly wish to draw your attention to the
references to the curb-cuts. Both the ones that were not .
there, and the prcblem I found with the one that wae.

Since pther peopl=z who use wheelchairs also have to. go

+o +hat particular of<ice it seems to me that it would be
a kindness .for the City of Paterson to make sure that they
ran at l=ast reacn the building.

The curb-cut I did encounter ended a couple oFf inches
above the roadway. Had I tried to go down that cut my back,
would have been severely jarred causing ssvere pain.

What I do met wvndsrstanc i1s why a curkt-cut ghcould end
up in the &air anc s <riveway goes down ©to the roadway. It
iz hard to belisve that there 1s mors consideration for cars

than people, but it certainly looks that wav.

I will eppreciats vour leooking intoc this problem. As
Mavor ©of Fater=zon I beliewve that vou can maks sure these . .
prcblems are corrsstsc. I understand that vou ars & very
caring man so I &m surs wvou will want to bs sure that
corrsctions are mazZe.

Where curb-cuts encd tso high it sheuld be & s=imple
maetter toc make & small macadam rise tec meeset, and 0o across,
the end ¥ the concrets curv-cut.

bhere curb-cuis o not exist, as neuxt to the parking
garage on Yan Houtsn Street, one should definately be
irnstallec so that people to not have to wheel cut in the
street as I had to do. This is dangerous and potentially
life threatening.

I thanl vou for vour attention o this matter.

) : .
(\57@”91% / J
Shirley/Frederick
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E. I wernt to two separate réstaurants, one you had to =it
=t the bar because all the main seating was upstairs, not
+o0 mention the restrooms! The second one we had to access
the dining room via the kitchenm. The waiter then put a
straw in my husband‘'s drink without askinmg first.

9. An prganization for people with disabilities was
holding & bowlathon to raise money for people with
disabilities, however the bowling zlley was inaccessible
when one of the participants who ic disabled mentioned the
problem., they said we could bowl separstely in an

accessible alley.

10. 1 went to & workshop and needed to use the phone but:
it wes too high to reach. During my lunch break I
discovered that lunch was inaccessible and 1 had to ask
for assistance. Az a result of this inconvenience 1 had
to have a different menu .from what I had previously
selected which was not on my special diet.

11. When shopping I find 1%t very difficult to access the -
merchandise and fitiing rooms. 'As a result I am forced to
bring clothes home and bring them back if they don’'t fit.

1Z. While in Albany vasiting our cstate legislstors we had
to weait 45 minutes to access an elesvator which ended up
being & freight elevator not meant for people.

t on a housaing commattees and had to constantly -
remind members to picl accescsible locations to meet.

Mrs. Debtie Honomeo
Z44-1 Community Manor Drive
Rochester, NY 14577
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Just last summer I tried to attend the openning concert in a
summer festival. I found all the handicapped parking spote at
the main entrance covered for preferred patrons. The lot I was
sent to did access & nice level entrance and two rows of cseats -
in the auditorium, but there was no way to get to the box office
if I had needed tickets. The Assistant Director of the festival
thought they were in compliance with &1l applicable laws and
would do nothing. Fortunately the Director of the facility did
not agree and stopped the covering of Handicapped parking spots
at the main entrance. This epicode was clearly an attempt to
segregate disabled in preference of special patrons.

The list goes on. In my own village, the public meetings are
held in & second floor meeting room with only stairs for access
and the local post office is not ramped, handicapped must ring =a

"bell at the back door for service. A large number of the voting
sites in this county are .not fully accessible.

-

Again many thamks for cosponsoring this bill.

Sincerelv,

Suzanne lLegge
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Hello:

Thank you for the opportunity to speak about the day to day
discrimination that occurs to the more than 35 million Americans
who are disabled. Because we, as persons with disabilities deal
with so much discrimination on a daily basis, we often ignore‘it
or forget about it. 1f 1 dealt with every act of discrimination
1 encountered on a daily basis, I would be unable to function. 1
would feel buried under an avalanche of injustice.

When I moved to the Capital District a year and a half ago,
.the first thing I had to deal with was where to live. BAll 1
wanted was a small affordable one bedroom that was rampable so I
could get the wheelchair in the front door. I don't need a
totally accessible apartment like .many people who use
wheelchairs. 1 continued to deal look for a year and ended up
with an nice, affordable one bedroom in Schenectady that is up a
flight of stairs. That's not what I wanted, but I refuse to pay
half my salary for an accessible apartment. People with
disabilities need a place to live that is affordable. When I'm
willing and able to build a ramp, usually building code prohibits
it. I understand that many times building a ramp is unfeasible,
but other times when building a ramp is feasible, code prohibits

it. There must be better policies that allow building of ramps
where necessary.

Curb cuts, or 1 should say the lack of curb cuts is another
issue that the Capital District needs to work on. Many of the
curb cuts that do exist are not built correctly and therefore are
difficult to negotiate. Many sidewalks are rebuilt and curb cuts
forgotten. As far as 1 know no municipality in this area has a
"curb cut program", that 1s a program which designates so many

curbs a year to be knocked down and the community chooses which
curbs are most important.

"Handicapped parking™ needs to be enforced at all times in
~all places. I. get very tired of going someplace and finding
‘others without proper 1nsignia parking in a designated spot.
Public awareness campaigns and using people with disabilities as

parking ticketers are two excellent ways of changing these
behaviors.

Cities, towns, and counties must encourage businesses to
become accessible. I love to dance and looked for was an
accessible place to listen to live music and dance. I have

continued to look for that place and must assume no place exists;
if it does, I can't find it.

Wheelchair access is a continual frustration. I enjoy
walking around exploring stores and shops. In this 'area that 1is
almost impossible. Although it is a slight exaggeration, the
only accessible stores are shopping malls. I realize this is an
old area with many old buildings, but at least a guarter of the

inaccessible only have one step. One step should be easy to
ramp. . o
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.-~ " Good afternoon Mr. Dart. My name is Dr. Charles Bullock and | am speaking

this afternoon on behalf of persons with disabilities about discrimination

in recreation.

In legislation and oversight hearings recreation is often not included
explicitly because it is assumed to be not as important as many other
areas in our work-orientéd society. Almost anvone would testify however,

: , i
to. the importance, no the essentialness, of recreation and leisure % their

lives. It is during recreation and leisure pursuits that self-worth is
affirmed and reaffirmed, that families function as cohesive units, that
minds and bodies are Arejuvenated and revitalized. it is through
involvement in freely chosen recreation) thét social relationships are
initiated and cemented. If any of us did not have access to these
opportunities, we would feel less fulfilled as members of the world in

which we live.

Yet, many persons with disabilities do not have access to a wide range of
opportunities. The discrimination in this case is subtle’ yet nonetheless
present. The discrimination to which | refer is discrimination caused by
separate, special recreation programs. No doubt such "special population”
programs were begun' to‘provide more recreation services to persons with
d'ls-abil'xties. Yet, over time they have limited opportunities and have

caused even more discrimination.

For example, in a public parks and recreation program, when a person who

is visually impaired asked to be part of their reguiar programs, he was
told that there were "blind programs" and that he should go there. In
another public facility when staff were encouraged to update their

‘advertising to be more inclusive a=as-aeepic and to be prepared to serve

I
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" votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT.OF
1988, WHICHB WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMIRATION ON THE BASIS OF HANDICAP. '

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAXE RICHTS REAL IN EVERY DAY

LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE TEEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URCE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPFORT AND TO
SIGN, LEGISLATION SUCHB AS THE AMERICANS WITH DISABILITIES ACT-OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HBANDICAP.

-

1 FURTBERMORE URGE THBE ESTABLISHMENT OF THOSE BASIC SERVICES ARD
HUMAN SUPPORT SYSTEMS NECESSARY TO MAYE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOFLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE BMAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED ARND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: :
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT OF
1588, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
‘DISABILITIES AGAINST DISCRIMINATION OR THE BASIS OF HANDICAP.

1 FURTHBERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITB DISABILITIES -TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

.1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: ,
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. votejust.2
votejust

& VOTE FOR JOUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT.OF
1988, WHICHE WILL EFFECTIVELY PROTECT ALL PERSONS WITH.
DISABILITIES AGAINST DISCRIMIRATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
‘HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, aND WHICH WILL ENABLE ALL PEOPLE WITB DISABILITIES TO .

ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
. DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

= AR N R o, pllacss ad
- L8 Lrine (,\}ﬁd»,imjwﬂé‘/%mﬁ_ .
- Ak g Sesin opbise g el duadd on Jtal o
N o Mw@fﬁﬁwmwwwm

signed@vjw&i@—%ﬂ&
address: 4o 9. U~ g /n:(

RismarS M

tel:

701- 214 -045 )

64



Y,

urrprl

Case 5: 10 -cv-02794-CLS Document 21-1 Filed 06/10/11 Page 69 of 109

votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SICN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT.OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH

"DISABILITIES AGCAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

—

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND-
BUMAN SUFPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

- LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO

ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. .

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE .WITH DISABILITIES
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Some specific incidents of discrimination I have suffered are as follows: -

1) I have alwéys had difficulty finding a job, despite my academic honors,
perseverence, consciertiousness, and ability to work more than full-time.

I gnerally have to submit more than 100 resumes before I can locate a job. Hos-
pitals.are the only work sites which are routinely wheelchair-accessible and

my opportunities in colleges and universities, where I would prefer to work, -
are restricted by lack of access. I have also been discriminated against by
hiring committees who feel that my professional interests in psychosocial
aspects of disabilities somehow make me unsuitable for working with a nén-
disabled clientele; as if the psychological functioning of disabled 'and
nondisabled individuals were completely different.

2) While living in federally funded housing in Carbondale, IL in the early
1980's, I was told that I was restricted to parking only in handicapped-
parking spaces, even if other parking spots were closer to my apartment.

I pressed charges successfully against ‘the housing project, and the ruling
was reversed, but not before the manager had alleged that I was "too handi-
capped" to live in the modified housing if I could not walk from the more
distant parking. '

3) The post office in Richmond, IN, has 9 tables at standing height, but none
at wheelchair height, and when requested to put one in, they claimed they had
"no room"! They also refused to put chairs in the lobby for the partially
mobile, claiming lack of space and requirements to nail the chairs down.

4) 1 am essentially barred from New York City, although I freguently visit
family in the suburbs, by municipal laws which restrict handicapped parking

to those who live or work in the City. Public transit-is largely inaccessible,
and if I cannot park my car, I have no way to get around the City.

5) While teaching at Earlham College in Richmond, IN, I was ostracized be-
cause of my protest of the College's lack of affirmative action for the

disabled and lack of access. I was directly told by.the academic dean that
"Those people (the 'disabled) should go elsewhere." Campus elevators were locked.

6) My community library is inaccessible. Doctors in Richmond, "IN, routinely
refused to make their offices accessible.

7) 1 could not get handicapped parking privileges in Illinois, although ser-
iously mobility-handicapped, because 1 did not at that time meet their very
limited criteria of eligibility: wheelchair or crutch user, amputee, or com-
plete loss of use of limb.

8) As a current staff psychologist ar the Cleveland VA Medical Ctr., I am
shocked by the lack of access 1n a federal facility. The only modified rest-

"~ rooms are 5 floors down from my office, there is a serious lack of signage

to facilities for the disabled, and many work stations and offices are too
small, or set at the wrong height, to accommodate a wheelchair. There is no
handicapped parking at the regional medical education building, and the
handicapped parking for the hospital in general is inadequate, too restricted
in availability, and often blocked by snow or broken glass. It is clear that’
professionals in the building are not expected to be wheelchair users. I can-
‘not even get my wheelchair into the EEO office !
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votejust.2
votejust

A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, ANQ THE PRESIDENT  TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988 WHICH WILL ~EFFECTIVELY PROTECT ALL PERSONS -WITH

DISAéILITIES AGCAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

* 1 FURTHERMORE URGE THE ESTABLISRMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL .ENABLE ALL PEOPLE -WITH DISABILITIES TO- -
ACHIEVE-THEIR _FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 BAVE PERSONALLY EXPERIENCED AND/OR OBSERVED . THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES‘
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votejust
A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LECISLATION SUCH AS THE AMERICARS WITH DISABILITIES ACT OF
WAICE WILL ~EFFECTIVELY PROTECT .ALL "PERSONS 'WITH

1988, .
DISAEILITIES ACAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

* 1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL .ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE,’ PRODUCT IVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING

DISCRIMINATION ACAINST PEOPLE WITH DISABILITIES:
( C(lf\Ji < l(fO 6
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITE DISABILITIES ACT Of
1988, < WHICH ~‘WILL ~"EFFECTIVELY PROTECT ~ALL "PERSONS ‘'WITH

"DISABILITIES AGAINST DISCRIMINATION ON THBE BASIS OF BANDICAP.

" 1*FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HBUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL -ENABLE ALL PEOPLE ¥ITH DISABILITIES TD
‘ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAHM OF SOCIETY..

1 BAVE PERSONALLY EXPERIENCED AND/OR - OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: '
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votejus
A VOTE FOR JUSTICE.

1 ORGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT Of
1988, WHICE WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMIRATION ON TEE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF TBOSE BASIC SERVICES AND
- BUMAN SUPPORT SYSTEMS RECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICE WILL ENABLE ALL PEOPLE WITB DISABILITIES TO
ACHIEVE THEIR . FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN TBE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, :WHICH “WILL "EFFECTIVELY PROTECT :ALL “PERSONS.'WITE

YDISAéILITIES AGAINST DISCRIMINATION ON TBE BASIS OF HANDICAP.

" 1 FURTHERMORE URGE THE ESTABLISHHENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WHICH ' WILL .ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOVING
DISCRIMINATION ACAINST PEOPLE WITH DISABILITIES:
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votejust

& VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCB AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

! FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICE WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCET PRODUCTIVITY AND
QUALITY OF LIFE IN THE HMAINSTREAM OF SOCIETY. -

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TBE FOLLOWING
"DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
/
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vote just

& VOTE FOR JUSTICE.

1 ORCE THE CONGRESS TO ENACT, AND TBE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITE DISABILITIES ACT_OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGEZ TBE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BuMAN SUPPORT SYSTEMS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WHICB WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN ThE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EZPERIENCED AND/OR OBSERVED THE FOLLOWING -
DISCRIMINQ;féN AGAINST PEOPLE WITH DISABILITIES:
3 :
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VOCGJUS:

& VOTE FOR JUSTICE.

1 URGE THBE CONGRESS TO EWACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AHMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON TBEE BASIS OF HANDICAP.

I FURTBERMORE URGE .TEE ESTABLISHMENT OF TBOSE BASIC SzZRVICES AND
HUMAN SUPPORT SYSTENMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WVILL ENABLE ALL PEOPLZ WITHE DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFZ IN TEZ MAINSTREAM OF SOCIZTY.

1 HAVE PERSONALLY EZPERIENCED AND/OR OBSERVED T6E FOLLOWIN&
DISCRIMINATION AGAINST PECPLE WITH DISABILITIES:
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vote )ust

A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUFPORT AND TO
SIGN, LEGISLATION.SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS "WITH
DiSABI1LITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND

HUMAN SUPPORT " SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

LIFE, AND WHICE WILL EMABLE ALL TEQPLE WITH DISABILITIES TO

ACHIEVE THEIR FULL POTENTIAL FOR YJDEPENDENCE, PRODUCTIVITY AND -
- QUALITY OF LIFE IN THE MAINSTREAYM OF SOCIETY.

] HAVE PERSONALLY EXPERIENCED AND/OR UOBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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vote just.2
votejust

" A VOTE FOR JUSTICE,

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT.OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION OR THE BASIS OF BANDICAP.

1 FORTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAXE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE 1IN TBE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

) ,-‘/ﬁo.yﬂ"my Adm'e‘) o Fradbo, light fpele
s Ob’acei o m;-Q(J/e o F .S.’-/eu/a//r;
A'wlﬁwm Ho el 6;“5“[’5 awo_ész%o/r £
el 07“];”&”“”4“#Odff)‘(u/aw/f L,
Fhe Llond and wheel chut 1/10/7;‘/:'/[/

f.)%”f/e L, hove arcese Fo @'wé (- F

Alse  hade \Ln;\[dl, - Iaw.s Lo 1"A‘sfaf/.’w>
signed /7/5/{* Harhmg;,q C\ulo[uf’s .
“wess 29 0 Sy W) et Ao
e SToux Full, s B [ 7/dg

or f’a m ¢ 0L¥/ ' | : .
(P)m;/ic Fr‘fﬁc/o"" (ﬁ"/z/f/’ E ‘
Yoy W ts! V.23 /Vo-/ '<,'0Qy/5ﬁ//;’f,0

79



Ul40vJ

Capg,p:10-Cv- 02794 CLS Document 21- 1 Filed 06/10/11 Page 84 of 109

Justin Dart, Jr.
May 6, 1988

park the car and come back after her. No parent in his right mind would leave

a2 child in front of a hospital 'in that area of town without supervision. I made
a complaint to the Fed. Govt. Consequently they put two parking spaces closer
to the hospital, had to ramp some places and cut curb cuts so a chair could ger
across the street. The parking space is still too far from the door for the
disabled. The place thar the parking spaces were before we were told was on

toc much of a slope for handicapped parking. This was true but all that would
have had to have been done was to f£ill these up to level with asphalt. I szill
am not satisfied with this place. The bext time wyou come to Dallas I could show
you this place. I have pictures somewhere at home.

AT the Trade Mart in Dallas we went to an America Airlines event one Sunday.
the Handicapped Parking is on the second row of the parking area . In oder
to get to this place one must get into the street in order to roll around to
this place. Amber was in her chair that day. It was raining and Wwater was
rolling down the street with bumper to bumper cars. This is a very .dangerous
situarion. Not only that, the handicapped parking was not marked with the

international symbol.

last vear the City of Irving widened a street next to my property. They did

' ramp the curbs, however, the failed to move the light pole in the middle of

the sidewalk. Hardly accessable. 1 contacted my new city counsélman and
the Tamp was moved (after it had already been poured). :

The city did a lot of sewerag pipe replacements last year. They had to

tear up curbs all over town. When they redid the curbs they did not make

them accessable. We were told thar the city could decide if they had. to

be accessable. They "lied" to the paper and said if would costs $500 more

to pour a ramp than i: would a regular curb., I got one of my cement contractor
friends ro write me a letter saying that it would costs the same amount of money.
The city was really "T'D" oif at that letter I can guarantee you. They lie in
the paper and make it look like:the disabled are costing society extra money when
in fact it is the sane.

The DART buses leave 2 lot to be desired in the Dallas area. Irving has none
whacsoever that are accessable. Handicapped transportation is unreliable,

and not.accessable in a2 lot of cases. DART conrracted with a company that had
bought a lot of the lirtle vellow handicapped buses from the school system. The
buses have lifts (sometimes they don't work)., These buses were deaigned for
children and big people can not get their heads in the door. They were limited
to travel 40 times per month (20 times each way). That does not even give ome
enought time to go back and ferth to work. One young lady has had to ask the
Spina Bifida Assn. to pay for her transportation after she rums out of tokens
on Handiride because she has no. way to work. There has to be advance notice
in order to ride these buses, and this is nor acceptable especmally if one

gets sick and has to go to the doctor or whatever.

I will close this now as I‘know you'r tired of reading this. However, I will
write you with speciiics. I do have names of parents who have children with
discrimination problems and I will be contacting these parents.

Thanks again for all of your work for the rights of the disabled.

Marv L. Tarzg

Phone 214 § 9939 work 214 570 3803 home
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& VOTZ FOR JUSTICE.

1 TRCE THEZ CLNCRISS T? INaCT, AND TEZ PRESIDERT 70 SUFFIFT AllD 0

SICi, LZSISIaTign SUCE AS TAZD AMEIRICANS WITH DISASILITIZZ ACT CF

1%&E WHICE Wil  ETFECTIVELY PRITECT &1L FIRSGHE WITH

D3 aAIILITIES £C:INST DISCRIMINATION ON TET BASIS GF BANTICAP.

1 FOETEEZEMCIE URSD TEZ ESTABLISHMINT GF THOSE BASIC SZIRVICES AND
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& VOTE FOR JUSTICE.

1 URCE THL CONGRESS TC ENACT, AND THE PRESIDENT TO SUFFORT AND TC
SICH, LECISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT OF
l1oge, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONE WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAr.

1 FUORTEERMORE URGE TBE ESTABLISHMENT CF TBOSE BASIT SERVICES ARD
BUMAN SUPPCRT SYSTEMS NECESSARY TO MAYE RICGHTS REAL IR EVERY DAY -
LIFE, AND WHICH WILL ENABLE ALL PEOFLE WITE DISABILITIES™TO .
ACHIEVE THBEI®R FULL POTENTIAL FOR INDEPENDERNZE, PRODUCTIVITY AND
QUALITY OF LIFfz IN TEE MAINSTREAM CF SOCIETY.

1 HAVE PERSC‘NF:LLv EYPERIENCED AND/OR OBSZRVED TEBE FOLLOWING
DISZRIMINATION ACAIRST PEQOTLE VITH DISABILITIES:
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31S East 1950 South
Bountiful, Utah 84010
20 August 1988

Mr. Justin Dart, Chairman
Task Force on the Rights and
Empowerment of Americans with Disabilities

Dear Mr. Dart: -

Being.a bilateral arm amputee, | have some serfous concerns
regarding conditions facing handicapped citizens of the United States. The
Federal Government and most states have done a commendable job of
eliminating architectural barriers for those with ambulatory handicaps,

‘providing television closed captions for the hearing impaired, and

providing audible signals at traffic lntersections .and braiile warnings in
buildings for the sightless.

There is, however, one area that has not received sufficient

-attention and that is the area concerning the barriers that continuany

confront individuals who have lost or lost the use of their hands or arms.

~.An example is the fact that in most public buiidings the dobr-opemng »

hardware, especially on internal doors, consists of round knobs instead of.
levers. Other problems that face the upper-extremity handicapped are

such things as the design of pay telephones, vending machines, packaging
and many consumer products.

It would be apprecfated if some attention could be directed

toward this neglected area.

Sincerely,

Edwin V. Rawley
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A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCB AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMIRATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISEMENT OF THOSE BASIC SERVICES AND

HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY -
LIFE, AND WHICH WILL ENABLE ALL PEOPLE VWITH DISABILITIES IO

ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. '

] BAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:-

¥o one will take the reasponsibility to make tne Public High Scnool and the

_ swimming facilities accessible to the public. WVhen we did not have access to the
football field to watch our grandson play, to the auditorium to see our grand-

. daughter verform, to the Public Mupicipal Pocl to get the prescribed therapy for
mr leg, or to the Senior Citizens nightly meals and functions held at the school,
we sent a complaint to the U.S, Architectural and Transportation Barriers Com=
pliance 3oard., They replied, ".,..we have determined that the ATBCB has no jurisdic-
tion..." because the District did not use Federal grants or loans, They referred
us to tlLe Office of Civil Rightis, OCR. OCR wvisited and reported that only specific
areas were under their jurisdiction. Ogden City School District wrote June 8, 1938
that ther would maxe svecific changes by Sepot 1, 1983, Ve were informed that they
would apply for a gran: :c do s, None 0f the 8 listed changes were completely
finished accordins to Utah rules and regulations., Ve can now attend the Senior
Citizens Dinners. However, vwe still can not attend the games, have access to
the auditeriuz by the =zazn entrance 10 the office, or use the Public Mﬁnicipal
Swinming facilities, Ther made token changes., TFor example they wrote that they
wouléd, "...set Dbacik all door-stop bars a2t enirances to the main high school build-
ing, tne Znglish wing &ncd the scrence wing;' and said they would ramp at least
one primary entrance as requirec by AT3CR., However, rather than ramp the main
enirance and set bach tne 40or-siOT tars ther painted them! As the District's
Designatec 3cnool feor tne dancdicopped, I feel sure that the Handicapped Students
must alsc be discrim-nated asainst on the basis of handicap. Ve support tne
Auwericans with Disabili<ies act of 1088,

cc: Ojdern City 5Gchocls, Supt Viest
Ozden City Ccouncil, tigror Golf .
~ e —— r P - /
signed L L T ///r SV = AT
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One more mnotification, public buildings are not save for Deaf-
people. For example, a few vyears ago, I was with a deaf peer
in a public buidlding when my Hearing Ear dog got restless, so,
I asked it if there was scmething wrong and it the very
excited. I told my Deaf peer to follow it - Sure enough there
was a JSire im the building. My dog saved our lives. All
public buildings should have a brighter flashing light when an
emergency comes up . The lights that they have now are too

small to make us aware of any danger.

Motels, Hotels, or Inns should installed, a fire light, phone
light and a caption box 1in every room for us to be able to

enjoy our stay like eveTyone else.

Please feel free to contact me for any comments. Thanking you
in advance for your consideration.

incerely;
uf %é)”'

Mary Jeanne Bouchard
Co-Coordinator :
Deaf Program

/ns
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A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, ANR THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
19sg, WHICH WILL - EFFECTIVELY PROTECT ALL PERSONS "WITH
DISABI1LITIES ACAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

] FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEHS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE HAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING

DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
) e / / NYAR,
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25(41/?L77417’C7“/5 /7g\ fffiz, ;7-f$’<L<f9fér 42/‘)/57‘Lc:/;°//ﬁ;
. , RN
P *W:a_ '/’,c//( AL 5. (/Jy//( Tl Caypu l,i

17-\- K LC/L n——h‘;/{/ /;\)

~

., . o
. <
signed Q’L.//A ¢ ,_L({_/r(/~ N

address: ,/ éo/ /7éb17/;7;é?>1 ,S}‘%
,/(',‘_///fz,«r-»ﬂ/ Vo 7 2079

tel:

354-qoq 3

90



|
|
|

Case 5:10-cv-02794-CLS Docunient 21-fi 1 6/l 06/10/11 Page 95 of 109

>

6004 Pine Street

Richmond, Virginia
23223-3543

October 17, 1988

Congressman Thomas J. Bliley, Jr.
House of Representatives

213 Cannon - House Office  Bldg.
Washington, DC 20515

RE: Americans with Disabilities Act - H. R. 4498

Dear Congressman Bliley,

I'd like to introduce myself. My name is Richard B. Goode and I am a
hearing impaired constituent from the Cedar Fork precinct.

I encourage you to support the Americans with Disabilities Act (H. R.
4498)., I am in strong support of H. R. 4498 and I feel that this bill will

assure me egqual protection against the discrimination I face every day of my
life.

I am profoundly deaf and do not have verbal means of communication. I must
depend of telecommunication devices, written communication, sign language or
an interpreter in -order to conduct my affairs.

I would like to tell you about scme of the experiences I have had with
discrimination:

1 have been treated unfairly in dealing with my boss. I really feel
that 1 have no choice and I will continue to be treated in this manner
since the only thing I can do is quit my job. The job market does not
provide for the deaf/hearing impaired employee.

- Vhen T have hear about a possible job opporﬁunity, it has taken weeks

to arrange for an interpreter and the job was filled by the time I
tried to schedule the interview.

- I have had a rough time wvith agencies like Social Security, postal
services and state agencies. They treated me with no more than
respect. I feel like they give me a cold shoulder because I am deaf.
They know that they must deal with me but once I am out of sight, I am

also out of their minds. These agencies almost never takes the action
they assured me would be done.

- Federal, state and local government meetings do not provide for any
interpreters. The only way I can understand what is going on at these
meetings is to take a family member with me to interpret for me.
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A VOTE FOR JUSTICE. -

1 URGE THE CONGRESS TO ENACT, ANR THE PRESIDENT TO SUPPFORT AND TO
SIGN, LEGISLATION SUCB AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS "WITH
DiSASILITIES AGAINST DISCRIMINATION ON THE BASIS OF BHANDICAP.

I FURTHBERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEQOPLE WITH DISABILITIES TO

= _ ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY. AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

] HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED. THE FCLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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vote just .

:

A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE 'AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL EFFECTIVELY PROTECT ~ ALL PERSONS "WITH
DiSAZILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

] FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEHS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY

LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THCIFR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

-

QUALITY OF LIFE IN THE MAINSTREAM CF SOCIETY. '

! 'HAVE PLERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATICN AGAINST FEOPLE WITH DISABILITIES: o
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votejust
A VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, wHilCHB  WILL  EFFECTIVELY PROTECT ALL PERSONS "WITH
LISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERHMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL FEOPLz VWITH DISABILITIES TN
ACHIEVE THLIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY ofF LTFE IN THE MAINSTREAM OF SOCIETY.

1 BAVE PERSONALLY EXPERiENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: :
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& VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE 'AHERICANS WITH DISABILITIES . ACT OF
1988, WHICH WILL :EFFECTIVELY PROTECT ALL PERSONS 'WITH
IISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL FPEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

| BAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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A VOTE FOR JUSTICE.

J URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE 'AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS "WITH
LiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HBANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTJ#AL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HBAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

address:[]| A 77&:.& M
M&m&%/ ”Z/‘% 242

tel:
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A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION SUCH AS THE 'AMERICANS WITH DISABILITIES . ACT OF
1988, WHICH WILL - EFFECTIVELY PROTECT ALL PERSONS "WITH

LiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE 'BASIC SERVICES AND
BUMAN SUPPORT SYSTEHS NECESSARY TO MAKE RICHTS REAL IN EVERY DAY
~ LIFE, AND WHICH WILL ENABLE ALL FEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 'HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:

i o f 1o 4 W&/{d,u_ AA/M T, @nd

signed

address:

tel:
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December 15, 1988
610 Highland Ave.
Falls Church, VA

22046

Department of Public Works

City Hall -
300 Park Avenue

Falls Church, Virginia 222046

Dear Sir:

For one of the richest cities in America mnot to have
curb - cuts in all four corners of its main intersection (Broad
Street and Washington Street), not to mention much of the
sidewalk system in its business section, is inexcusable. Falls
Church has a higher Personal Property Tax than any of the three
bordering counties. ' -

Waiting another two to three years for the curb cuts to be
put in as part of the Broad .Street Improvement Project or as part
of the renovation of the Robinson Building is unacceptable. In
view of the various people who use curb cuts (people with baby
strollers, bicycle riders, disabled people 'l1ike myself), and the
possible wviolation of section 504 of the Rehabllitation Act, a
special effort to install curb cuts npow, is in order.

Sincerely,
Terry Carroll

CC: Mayor Carol DelLong
Charles D. Goldman, ESQ..
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A VOTE FOR‘JUSTICE.

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO

SICGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988 WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH

DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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DISCRIMINATION DIARY
of Ken Burnmns

June 27, 1988

I went to a big department store and asked for some information. The woman
didn't pay attention to me. She pretended she didn't hear me. People don't
want to take the time to listen. If they did, there wouldn't be so much
complaining.

The new driver on the van does that. He doesn't listen. When I wanted to go
to "Best Buy,” he didn't listen. He brought me home instead, because that's

where he had picked me up.

I went to City Hall to find out about progress on the issue of putting in
sidewalks throughout the community. I couldn't get into the building because
there are three steps going up to the front door and two steps going down on
the inside. We (those who use wheelchairs) stayed outside the front door. We
put up signs saying that we couldn't get in. They didn't have microphones and
loud speakers so we couldn't find out what was going on inside, and we couldn't
speak.

There are no sidewalks outside my door. I can't go outside to take a breath of
fresh air because if I did, my wheelchair would get stuck in the ground. It
keeps me from going to the store to do my personal shopping. I have to order a

.van to take me to the store and that way, again, I get no fresh air or see how

warm thé sun is. With sidewalks, I could drive my chair to the store and do my
personal shopping. That way, I could enjoy the beautiful weather and enjoy
driving in my chair. I have to take the van just to go one block and it costs
money.

If T want to go to the front door of the Grand Mall, there is no place for the
van to park. We have to go a block and a half down the street to get out and

then go all the way back to get inside.

Once, when I was out, I had to go to the bathroom and I had a female aide with

me. I went to a nearby McDonald's and asked the person cleaning tables to

check to see if there was any other man in the bathroom. There was no one.
Fortunately, there was a lock on the door and so my attendant was able to help
me use the bathroom in privacy.
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