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A Message from the Acting Deputy Special Counsel
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Dear Readers:

It has been 25 years since the passage of the Im-
migration Reform and Control Act (IRCA),
which led to the creation of the Office of Special
Counsel for Immigration-Related Unfair Em-
ployment Practices (OSC). As we commemorate
25 years of protecting the rights of work-
authorized noncitizens and U.S. citizens in the
i‘gﬂTODieSeim; Na‘}dlac 1 workplace, we have much to be proud of, but

& DUy SPECI O many challenges lie ahead. OSC has helped
scores of discrimination victims obtain back pay, investigated thousands of
unfair employment practices, and educated workers, advocates, and employ-
ers throughout the country on their rights and responsibilities under the anti-
discrimination provision, including how to complete the employment eligibil-
ity verification process in a manner that does not discriminate against nonciti-
zens. In 2011, OSC collected over $735,000 in civil penalties from employ-
ers, demonstrating OSC’s commitment to vigorously enforce the statute and
to deter employers from violating it. But challenges to enforcing the anti-
discrimination provision continue. With a staff of less than 30, all in DC,
OSC works to ensure that employees and employers know of the protections
and obligations of the anti-discrimination provision. Employers also have ad-
ditional tools for verifying workers’ information—including background
checks, E-Verify and the Social Security Number Verification Service—that
have created a new landscape in employment verification and new challenges
to enforcing IRCA’s anti-discrimination provision.

Given these challenges, OSC’s partnerships—with the employer community,
employee advocates, and federal and state partners—are more critical than
ever. As OSC looks forward, it will strive to build these relationships to in-
crease its enforcement and educational reach. Working together, we can en-
sure that those who have a right to work are not deprived of that opportunity.
This commemorative edition of the newsletter celebrates OSC’s historical
(Continued on page 2)
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and ongoing commitment to combine traditional
legal enforcement techniques with innovative tools
to accomplish our mission, including policy initia-
tives, a hotline intervention program and a diversi-
fied outreach and education program designed to
both prevent and combat immigration-related em-
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ployment discrimination. As always, we rely on our
stakeholders to continue to bring to our attention ways
in which we can improve upon our efforts—whether
through referring charges, identifying new problematic
areas of enforcement, or creating outreach opportuni-
ties to address previously overlooked audiences and
geographic locations. Seema Nanda

OSC Expands the Depth and Breadth of its Outreach

OSC’s enabling statute (8 U.S.C. § 1324b) requires
it to conduct outreach and education regarding the
anti-discrimination provision the office enforces.
Currently, OSC conducts a nationwide education
campaign that seeks to educate workers about their
rights, and employers about their responsibilities,
under the anti-discrimination provision of the Im-
migration and Nationality Act (INA). Below is an
explanation of the types of outreach OSC currently
conducts, as well as the new stakeholder and tar-
geted outreach initiative OSC recently launched to
enhance its education campaign.

Nationwide Outreach

OSC’s jurisdiction covers the entire United States,
as well as its territories, so the need to conduct out-
reach outside of the Washington, D.C. area is great.
In Fiscal Year 2011, OSC directly participated in
nearly 750 outreach events nationwide. Through
these events, as well as through other means, such
as mailings, OSC distributed over 136,000 pieces of
written educational materials to the public.

OSC Employer and Worker Hotlines

Another major component of OSC’s outreach plan
is its hotline program, which handles questions
from the public. Every week, Monday-Friday, from
9am-5pm (EST/EDT), OSC fields calls from em-
ployees who may have suffered discrimination, or
who would like further information on their rights,
as well as from employers who seek guidance on
non-discriminatory practices, or information on
how to resolve an employment issue in a way that
avoids discrimination under the INA. In Fiscal Year
2011, OSC handled almost 5,800 calls through the
hotline and saved over 190 individuals’ jobs.

New stakeholder and Targeted Outreach Initiative

In the last year, OSC has developed a plan to forge
new relationships -- and reinforce existing relation-
ships-- with stakeholder organizations and other
groups to ensure that workers know their rights under
the anti-discrimination provision. Apart from reaching
cities with sizeable immigration populations, OSC has
also targeted non-traditional areas, such as towns that
have seen spikes in immigrant populations.

With our new partnerships, OSC aims to enhance
workers’ knowledge of their rights under the anti-
discrimination provision and to educate stakeholders
on what they can do if they become aware of potential
violations of the law, particularly in pattern and prac-
tice cases. To that end, we are also seeking to rein-
vigorate our Memoranda of Understanding (MOU)
with state and local Fair Employment Practice Agen-
cies (FEPAs), and to enter into new MOUs with
FEPAs with which we have had no previous relation-
ships.

OSC’s enforcement work has been bolstered by a rise
in referrals of potential discrimination from offices
such as the U.S. Department of Labor (DOL), legal aid
bureaus and immigrant advocacy organizations. For
instance, OSC has received a number of referrals

from DOL regarding agricultural employers believed
to have a preference for hiring H-2A visa holders over
domestic workers. Recently, OSC has renewed its dia-
logue with the Equal Employment Opportunity Com-
mission (EEOC) and with DOL’s Office of Federal
Contract Compliance Programs to ensure that appro-
priate referrals are made in a timely fashion. It has also
initiated discussions with DOL’s Wage and Hour Di-
vision to identify appropriate cross-agency referrals.
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In Fiscal Year 2011, OSC performed outreach to groups in 70 different cities in 27 states and the
District of Columbia, as demonstrated in the map below.
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Recent Trends in OSC Enforcement

Snapshot of OSC’s Fiscal Year 2011 Enforcement Work

Investigations 231
Suits Filed 3
Jobs Saved through Investigations and

. : 194
Hotline Interventions
Back Pay Obtained $151,353
Civil Penalties Collected $735,120
Settlements Reached 17

Growth in the Number of Settlements, Civil
Penalties Collected, and Pattern or Practice
Investigations

In 2011, OSC’s enforcement work has been ro-
bust. The above chart lays out OSC’s efforts in FY
2011, which included OSC’s largest civil penalty
amount to date, $290,400. OSC’s settlement agree-
ments now routinely include back pay for identi-
fied economic victims, along with strong injunc-
tive relief, such as training and monitoring. OSC
has also pursued a rising number of pattern or
practice claims, including a number of claims in-
volving citizenship status discrimination and docu-
ment abuse (discriminatory employment eligibility
verification practices). In one recent settlement,
OSC resolved allegations that a Missouri pork pro-
ducer engaged in a pattern or practice of discrimi-
nation by imposing unnecessary and excessive
documentary requirements on non-U.S. citizens
and foreign-born U.S. citizens when establishing
their authority to work in the United States. OSC’s
investigation had revealed that the company re-
quired all newly hired non-U.S. citizens and some
foreign-born U.S. citizens at one of its plants to
present specific and, in many cases, extra work-
authorization documents beyond those required by
federal law. In addition to ending its impermissible
document requests and modifying its employment
eligibility verification process, the company paid
civil penalties, and further agreed to monitoring

and reporting provisions, as well as training for its hu-
man resources personnel. In another settlement, from
April 2011, OSC found that the owner of several fast
food restaurants in Maine had a policy of not hiring
workers it believed to be non-U.S. citizens. Among
other terms, the settlement agreement included back
pay for an additional economic victim identified
through OSC’s investigation.

Impact of E-Verify

Congress required that employers verify their employ-
ees’ work authorization at the same time it created
OSC, but changes in the employment eligibility verifi-
cation process have impacted OSC’s enforcement
work. Congress in 1996 authorized a pilot project that
is now USCIS’s E-Verify program (formerly referred
to as the Basic Pilot Program). In recent years, OSC
has seen a rise in the number of charges alleging dis-
crimination using E-Verify, along with hotline calls
and written inquires raising issues related to E-Verify.
An employer could violate the anti-discrimination pro-
vision in its use of E-Verify by, for example, running
only employees who identify themselves as non-U.S.
citizens on the Form I-9; requiring that non-U.S. citi-
zens show certain documentation for E-Verify (other
than requiring that any List B document presented in-

(Continued on page 5)

OSC Launches Webinar
Initiative

Coinciding with its 25™ Anniversary, OSC is bolster-
ing its outreach efforts by launching a series of webi-
nars covering topics related to the anti-discrimination
provision of the INA. Beginning in December 2011,
OSC will be using InstantPrestenter.com to host these
webinars for employers, workers and service provid-
ers. OSC will also be posting some short educational
videos on Vimeo.com. For more information, to rec-
ommend webinar topics, or to obtain webinar partici-
pation details, visit OSC’s webinar page.
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clude a photo); or prescreening those who look or
sound “foreign” using E-Verify. OSC recently filed
a lawsuit against an employer that required non-U.S.
citizens to present a List A document and claimed it
did so for the E-Verify process (E-Verify rules do
not permit this practice).

Recognizing the need for closer interagency collabo-
ration, on March 17, 2010, OSC and USCIS signed a
Memorandum of Agreement providing for enhanced
information sharing and case referrals regarding the
misuse, abuse, or fraudulent use of E-Verify and al-
legations of E-Verify-related employment discrimi-
nation. Through this information-sharing agreement,
OSC has obtained E-Verify transactional data to in-
vestigate allegations of discrimination in the use of
E-Verify. Since the implementation of the agree-
ment, USCIS’s Verification Division has also pro-
vided personnel to work at OSC on rotating detail
assignments and to function as liaisons between the
two offices. One of the successes of this enhanced
interagency cooperation has been the promotion of
greater understanding between the agencies about
each other’s work. Cross-referrals, data collection
and the exchange of information have increased
since the agreement and OSC looks forward to
maintaining a cooperative relationship with USCIS’s
Verification Division in the future.

’i—q

OSC’s telephone intervention program is an
innovative form of alternative dispute resolu-
tion. It allows a caller to OSC’s worker or
employer hotline to work informally with
OSC’s staff to resolve potential immigration-
related employment disputes within hours or
minutes, rather than months, without con-
tested litigation.

L

Worker Hotline: 1-800-255-7688
Employer Hotline: 1-800-255-8155
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Increase in Settlements Involving Particular
Industries

OSC’s recent settlements have involved the health-
care field and institutions of higher education more
so than in the past. In October 2010, OSC reached a
settlement with a hospital chain after finding a pat-
tern or practice of requiring naturalized U.S. citizen
and non-U.S. citizen workers to produce a List A
document after having already presented List B and
List C documents, while permitting native-born U.S.
citizens to choose which documents to present. OSC
also entered into a recent settlement involving a re-
cruiter for physicians, in which the recruiter was
found to have advertised positions requiring U.S.
citizenship with no legal justification. In 2010, OSC
settled two cases with colleges that required all non-
U.S. citizens to present certain work authorization
documents, to the exclusion of other acceptable
documents. OSC settled a case involving similar
facts in May 2011 with a community college system.
OSC has also entered into two settlements recently
with agricultural employers based on allegations of
citizenship status discrimination. In June 2009, OSC
settled a matter with a nursery after finding the nurs-
ery had a preference for employing unauthorized
workers. In addition, in March 2011, OSC entered
into a settlement with a farm resolving an allegation
that the farm preferred to employ temporary visa
holders over U.S. workers.

/ \

Stay informed about OSC’s latest news and initia-
tives by signing up for e-mail alerts through Gov-
Delivery. On the subscriber preference page, click
“Civil Rights Division” and then “Immigrant Rights
and National Origin Discrimination.” You may se-
lect to receive OSC e-mail alerts about OSC News
and Information, OSC’s Newsletter, or E-Verify and
TPS Resources.
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Longest-Serving OSC Attorney Reflects on IRCA’s 25th Anniversary

Linda White
Andrews, a
Senior Trial
Attorney, has
worked at OSC
since Septem-
ber 1987, mak-
ing her the
longest-serving
attorney in
OSC history.
Andrews has
been with OSC
since its beginning and has enforced the anti-
discrimination provision of the INA through litiga-
tion, numerous settlements, and outreach. She has
helped many individuals who have been victimized
by discrimination obtain relief and has educated em-
ployers and workers about the anti-discrimination
provision of the INA.

PHOTO: Linda White Andrews

Reflecting on IRCA’s 25th Anniversary, Andrews
fondly recalls her first days at OSC and believes
OSC’s work is as relevant today as it was in 1987.
She observed, “as long as we have immigrants com-
ing to the U.S., OSC is going to be relevant.” An-
drews continued, “Many immigrants come here for

the American dream, and this office allows us to
help people work and not be discriminated against
because they are perceived by some to look or sound
‘foreign’.” One of Andrews’s most rewarding cases
involved obtaining relief for refugees who were de-
nied jobs by a company because they did not possess
a Permanent Resident Card or “green card.”

In another case, Andrews obtained relief for over a
dozen U.S. citizens who were discriminated against
by an employer who preferred to hire H-2A visa
holders. She stated, “Many people do not realize
IRCA also applies to U.S. citizens,” and she appreci-
ates the opportunity to educate the public on the
anti-discrimination provision’s coverage.

Although Andrews believes OSC has made tremen-
dous progress in combating discrimination and edu-
cating the public about the anti-discrimination provi-
sion of the INA, she feels there is still work to be
done. “I still find that many people are not aware
that OSC exists and what our mission is,” she stated.
Nevertheless, Andrews is determined to continue to
spread the word about OSC and to combat discrimi-
nation just as she has being doing for the past 25
years.

Anatomy of an OSC Investigation

The following timeline and short description ex-
plains how OSC investigates a claim of an immigra-
tion-related unfair employment practice.

OSC investigates every complete charge that it re-
ceives. Over the past three years, OSC has received
an average of 300 charges per year, though some are
dismissed as incomplete because OSC lacks jurisdic-
tion, or because the “charging party” (the person or
entity filing the charge) alleges facts that do not indi-
cate a violation of the INA’s anti-discrimination pro-
vision. OSC also conducts a number of self-initiated
or independent investigations when it discovers in-
formation suggesting possible violations of the
INA’s anti-discrimination provision by an employer.

OSC has statutory deadlines that require certain out-
comes based on when a charge is made complete.

The relevant dates occur 10 days, 120 days, and 210
days after a charge has been deemed within OSC’s
jurisdiction. OSC's independent investigations, in
contrast, are not subject to this 10/120/210 day in-
vestigation timeline.

Within 10 days of receiving a complete charge, the
Equal Opportunity Specialist (EOS) or attorney as-
signed to a case sends letters to the charging party,
the Office of the Chief Administrative Hearing Offi-
cer (OCAHO, which is the administrative court re-
sponsible for hearing OSC’s cases), and the alleged
discriminating person or entity, who at this point is
referred to as a “respondent.” Each letter is different;
the charging party letter notifies the individual that
the charge has been made complete, and that the ini-
tial investigation will take 120 days. The OCAHO

(Continued on page 7)
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letter notifies the court that a charge has been re-
ceived. The respondent letter is the most detailed of
the three, notifying the respondent of the initiation
of the investigation and requesting information and
documents.

The EOS/attorney will then investigate a charge for
an initial 120-day period, conducting interviews,
reviewing documents, and sometimes taking depo-
sitions. Occasionally, during the initial part of its
investigation, OSC will discover what is known as
a pattern or practice of discrimination, in which in-
dividuals other than the charging party have been
injured by the respondent’s actions; accordingly,
OSC will broaden its investigation.

By the 120th day, OSC determines whether there is
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reasonable cause to believe a violation of the anti-
discrimination provision occurred, whether to continue
investigating the charge for an additional 90 days, or
whether to dismiss the charge. Regardless of what
OSC decides, the office sends a letter to the charging
party, notifying the Charging Party that he or she has
90 days from the date of the receipt of OSC’s 120-day
letter to submit a complaint with OCAHO, regardless
of whether OSC will subsequently file its own com-
plaint. At this time, OSC also sends a letter to the re-
spondent notifying it of the status of OSC’s investiga-
tion.

Where an investigation continues past the initial 120—
day investigatory period, OSC decides by the 210"
day whether to dismiss the case, initiate settlement
negotiations, or file a lawsuit. In some instances, OSC
will enter into an agreement with a respondent to ex-
tend the complaint filing deadline.

OSC’s Educational Materials

Since the statute that created OSC mandates a rigor-
ous outreach program to educate employers and
workers about their rights and responsibilities under
the INA, OSC staff members engage in a variety of
forms of outreach, including participation in semi-
nars and conferences, live trainings, webinars, and
telephone conference outreach events. OSC regu-
larly distributes—in conjunction with participation
in the above events and in addition to its participa-
tion—a variety of outreach materials tailored to
particular audiences.

The most commonly requested outreach item is
OSC’s 18” x 24” glossy poster bearing the words,
“If You Have the Right to Work, Don’t Let Anyone
Take It Away.” The poster is available in English,
Spanish, Haitian Creole, Korean, Traditional Chi-
nese, and Vietnamese.

OSC’s outreach materials target both worker and
employer audiences. OSC’s worker outreach mate-
rials include materials for asylees and refugees, re-
cently naturalized U.S. citizens, individuals with
Temporary Protected Status (TPS), and workers
who receive Social Security number “no-matches.”
OSC’s employer materials touch on subjects rang-
ing from “10 Steps to Avoid Discrimination,” E-
Verify guidance, Social Security number no-match

guidance, and information about the types of Form I-
9 documents that refugees, asylees, and individuals
with TPS may present.

In addition to outreach materials generated by OSC,
information about our office is included in two publi-
cations issued by the Civil Rights Division, both of
which are available on the Civil Rights Division’s
website. The first publication provides a comprehen-
sive overview of the Division’s work, including the
work of OSC. The second publication is titled
“Federal Protections Against National Origin Dis-
crimination.” Available in 18 languages, this bro-
chure lays out the federal government’s protections
against national origin discrimination and the offices
(including OSC) that enforce those rights.

In addition to a variety of other printed materials,
OSC also has multimedia presentations including vid-
eos and a PowerPoint presentation with video vi-
gnettes.

To request outreach materials or discuss how OSC
can participate in your training or conference, or to
schedule a webinar for a specific audience, please call
OSC’s main phone number at 202-616-5594, and ask
to speak with OSC’s public affairs specialist or out-
reach assistant.
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Testimonials

OSC’s telephone intervention program is an inno-
vative form of alternative dispute resolution. It al-
lows a caller to OSC’s worker or employer hotline
to work informally with OSC’s staff to resolve po-
tential immigration-related employment disputes
within hours or minutes, rather than months, with-
out contested litigation. An employee for whom
OSC resolved an employment eligibility verifica-
tion issue with the employer said this about OSC’s
hotline: “[When I called] I was transferred right
away . . . my problem was resolved and I’'m back to
work. It was great customer service. I thank you for
your help, I really appreciated it.”

Here is what one refugee service provider had to
say about OSC'’s hotline: “This is the third asylee
client that retained his or her job because of OSC’s
help. We are really thankful, because we did not
know what to do in such situations before we
learned about OSC.”

A company representative also found OSC’s hotline
helpful: “I have really enjoyed working with you and
the OSC to resolve . . . issues at an early stage and
put[] employees back to work as soon as possi-

ble. You have always been professional and fair in
your dealings with our company and we really appre-
ciate it.”

An Equal Employment Opportunity Commission
(EEOC) regional attorney, who has worked with OSC
over the years had this to say about OSC’s hotline
program: “In my experience as a Regional Attorney
for the EEOC, OSC really answers their phones and
helps employees and employers in a very timely and
completely accurate manner with difficult and com-
plex questions. They are one of the most effective
and accessible federal agencies I have ever dealt with
in my 33 years of practicing law.”

Featured Long-Term OSC Grantee: Catholic Charities of Dallas

In 1991, Catholic Charities Immigration and Legal
Services of Dallas received a public education grant
to conduct outreach on behalf of OSC. Under this ini-
tial grant and subsequent grants, this organization
convened approximately 1,750 antidiscrimination
outreach events for workers, reaching nearly 100,000
individuals. Catholic Charities also convened nearly
150 employer seminars, attended by more than 7,000
employers. By partnering with fellow Catholic Chari-
ties offices in other regions of Texas and neighboring
states, it reached workers and employers far beyond
the Dallas/Fort Worth metroplex.

Over the years Catholic Charities has homed in on the
best methods for reaching even the most underserved
refugee and immigrant groups. For instance, Catholic
Charities’ multi-lingual staff conducts outreach
events in a variety of venues, including mosques, Is-
lamic festivals, Islamic associations, Buddhist tem-
ples and African cultural events. In addition, Catholic
Charities employs a word of mouth marketing tech-
nique it calls “Tell 10 More,” whereby it educates
members of underserved communities about their
rights, prompting those members to serve as messen-

gers to “tell 10 more” about their rights, and so

on. By using these techniques, Catholic Charities has
made great strides in increasing awareness of immi-
gration-related discrimination. But the struggle con-
tinues: Catholic Charities Director Vanna Slaughter
stated: “We still find a continuing need in this region
to inform immigrant workers, employers and human
service providers about the anti-discrimination provi-
sions of the INA.”

OSC values its relationships with all of its grantees,
and especially appreciates the training that Catholic
Charities provided to two of its former employees,
Dimitar Barzakov and Beau Blank, who have subse-
quently joined OSC as equal opportunity specialists,
greatly contributing to OSC’s mission.

Note: OSC’s grant program is currently on hold
based on a lack of discretionary funds. Informa-
tion on a possible resumption of the grant program
will be available on OSC’s website in the future.
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US DEPARTMENT OF JUSTICE

Office of Special Counsel for Immigration-Related
Unfair Employment Practices

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W. (NYA)
Washington, D.C. 20530

Main Number: (202) 616-5594 e

Toll Free Information Number and Worker Hotline:
1-800-255-7688/(202) 616-5594 or 1-800-237-2515 (TDD for hearing impaired)
(Language interpretation available)

Employer Hotline: 1-800-255-8155 or 1-800-237-2515 (TDD for hearing impaired)

Fax Number: (202) 616-5509

OSC Update Editors: Jenny Deines, Joann Sazama, and Liza Zamd
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WE VALUE YOUR FEEDBACK! IS THERE A TOPIC YOU WOULD LIKE TO READ ABOUT IN OUR NEWSLETTER?
EMAIL US AT OSCCRT@USDOJ.GOV
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