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Dear Mayor McGinn:

This letter reports the findings of the United States Department of Justice Civil Rights
Division’s and United States Attorney’s Office for the Western District of Washington’s
(collectively, “D0OJ”) joint investigation of the Seattle Police Department (“SPD” or “the
Department”). Our investigation is brought pursuant to the Violent Crime Control and Law
Enforcement Act of 1994, 42 U.S.C. § 14141 (*Section 14141”), the Omnibus Crime Control
and Safe Streets Act of 1968, 42 U.S.C. § 3789d (“Safe Streets Act”), and Title VI of the Civil
Rights Act of 1964, 42 U.S.C. § 2000d (“Title VI”). These laws authorize DOJ to initiate a civil
lawsuit to remedy patterns or practices of conduct by law enforcement agencies that deprive
individuals of rights, privileges, or immunities secured by the Constitution or laws of the United
States. As we stated in our notification letter of March 31, 2011, our investigation focused on
whether SPD engaged in a pattern or practice of unconstitutional policing through (1) the use of
excessive force; or (2) discriminatory policing.

Before sending our letter, we met in February 2011 with you, dozens of community
stakeholders, City leaders, and SPD personnel and union members. While opinions differed on
the causes, scope, and depth of the challenges facing SPD, there was agreement on some over-
arching principles. SPD’s success depends upon recruiting the right officers, and then providing
them with strong and consistent leadership, training, and oversight. The structural deficiencies
that we identify in this report are exacerbated by the growing number of less-experienced
officers in SPD. At the outset of our investigation, approximately one-third of officers had three
years or less experience, and another 350 officers were retirement-eligible (meaning even more
new hires and potentially half of the force with little experience). Proper leadership, training
(including mentoring), and oversight are critical for molding this next generation of SPD
officers. Unfortunately, most interviewed — internally and externally to SPD — believed that one
or more of these critical elements is deficient. There was a clear consensus that both the source
of and solution to SPD’s problems would turn on the issues of leadership, training, and oversight.
These early insights were borne out by our investigation. The issues and deficiencies found in
our investigation will only be remedied by sustained, consistent and engaged leadership, coming
from the top and carried out through every level of leadership in SPD.



Our investigation finds a pattern or practice of constitutional violations regarding the use
of force that result from structural problems, as well as serious concerns about biased policing.
Resolution of our findings will require a written, court-enforceable agreement that sets forth
remedial measures to be taken within a fixed period of time. A disciplined remedial structure
will provide all interested parties with the greatest assurance that violations of constitutional
rights are corrected and will not reoccur. Efforts by SPD to address the findings in this letter will
not only ensure that SPD meets its obligations under the United States Constitution, but will also
improve public confidence in the Department and enhance its ability to provide for the public
safety of all Seattle residents.

The City of Seattle and SPD were cooperative with our investigation, and we
acknowledge the professionalism of all the City officials and counsel involved in this matter to
date. In particular, we appreciate the openness and flexibility of City and SPD personnel during
our two tours of SPD, as well as their diligence in providing requested information, including
voluminous responsive documents, in a timely fashion.

Consistent with our commitment to conduct the investigation in a transparent manner, we
provided technical assistance and advice to SPD. This letter formalizes and provides greater
detail regarding concerns raised with SPD. We are encouraged by the many hours SPD devoted
to meeting with us and in providing information, and by the preliminary steps that SPD has
already taken to address concerns raised by our investigation. This leaves us optimistic that we
will continue our collaborative relationship to craft agreed-upon remedies for the full scope of
issues set out in this letter.

Finally, throughout our investigation we were mindful of the realities police officers face
and the service they provide. For SPD those realities include the backdrop of the murders of five
police officers in and around Seattle, and the attempted murder and wounding of a sixth officer.
These deaths were the result of unprovoked, unexpected attacks against on-duty uniformed
officers by members of the community. We do not underestimate the impact that these events
have on all police, and particularly on SPD officers. Officers often place themselves in harm’s
way for the good of the community and we need to give them the tools they need to protect
themselves and others. Our review of the Department was made in full appreciation for the fact
that SPD must account for the risk of these types of events in its training, policies, and oversight.

l. EXECUTIVE SUMMARY OF DOJ’S FINDINGS AND CONCLUSIONS

A. Background and Scope of Review

The great majority of the City’s police officers are honorable law enforcement
professionals who risk their physical safety and well-being for the public good. However, a
pattern of excessive force exists as a result of a subset of officers who use force improperly, and
is caused by a number of systemic deficiencies that exist in spite of SPD’s recent reform efforts.



For many years, the City of Seattle periodically has faced accusations of police
misconduct, including claims of excessive force and discriminatory policing techniques. Over
the last decade, the City has responded to these allegations by implementing significant measures
to improve police oversight, including developing and refining an elaborate police accountability
system.

Despite these efforts, recently there have been a number of widely publicized incidents
involving use of force by the police, leading to understandable public concern. Our investigation
was not prompted by any one particular incident. Nor did we focus on, or try to resolve the facts
of, any of these high-profile events. Rather, we took a broader view. Specifically, with the
assistance of our national policing experts, we systematically and thoroughly examined
voluminous documents and records, including hundreds of hours of video footage, a variety of
police reports, policy manuals, and SPD records related to its use of force and policing practices.
This effort included obtaining and analyzing all use of force reports for the approximately two-
year period preceding our review. Moreover, we did not limit ourselves to a document review.
We also conducted multiple site visits and interviewed hundreds of individuals, including
community leaders, individuals alleging SPD officers had violated their constitutional rights, and
SPD personnel, including front-line officers, their immediate supervisors, and command level
staff.

B. Findings

Use of Force — We find that SPD engages in a pattern or practice of using unnecessary or
excessive force, in violation of the Fourth Amendment to the United States Constitution
and Section 14141. Deficiencies in SPD’s training, policies, and oversight with regard to
the use of force contribute to the constitutional violations. Officers lack adequate training
or policies on when and how to report force and when and how to use many impact
weapons (such as batons and flashlights). We also find that, starting from the top, SPD
supervisors often fail to meet their responsibility to provide oversight of the use of force
by individual officers. Command staff does not always provide supervisors with clear
direction or expectations of how to supervise the use of force.

Discriminatory Policing — We do not make a finding that SPD engages in a pattern or
practice of discriminatory policing, but our investigation raises serious concerns on this
issue. Some SPD policies and practices, particularly those related to pedestrian
encounters, could result in unlawful policing. Moreover, many community members
believe that SPD engages in discriminatory policing. This perception is rooted in a
number of factors, including negative street encounters, recent well-publicized videos of
force being used against people of color, incidents of overt discrimination, and concerns
that the pattern of excessive force disproportionately affects minorities. This perception
can significantly undermine the trust necessary for SPD to conduct effective policing in
minority communities. The City and SPD need to thoroughly examine the issues raised,
address the policies, procedures, and training that contribute to the problem, and conduct
more sustained and effective community engagement.




1. SPD’s Use of Force

We find that SPD engages in a pattern or practice of unnecessary or excessive force, in
violation of the Fourth Amendment to the United States Constitution and Section 14141.
We base our legal conclusion on numerous factual findings, including the following:

e When SPD officers use force, they do so in an unconstitutional manner nearly
20% of the time. This finding (as well as the factual findings identified below) is
not based on citizen reports or complaints. Rather, it is based on a review of a
randomized, stratified, and statistically valid sample of SPD’s own internal use of
force reports completed by officers and supervisors.

e SPD officers too quickly resort to the use of impact weapons, such as batons and
flashlights. Indeed, we find that, when SPD officers use batons, 57% of the time
it is either unnecessary or excessive.

e SPD officers escalate situations and use unnecessary or excessive force when
arresting individuals for minor offenses. This trend is pronounced in encounters
with persons with mental illnesses or those under the influence of alcohol or
drugs. This is problematic because SPD estimates that 70% of use of force
encounters involve these populations.

e Multiple SPD officers at a time use unnecessary or excessive force together
against a single subject. Of the excessive use of force incidents we identified,
61% of the cases involved more than one officer.

e Inany given year, a minority of officers account for a disproportionate number of
use of force incidents. Over the more than two-year period reviewed, 11 officers
used force 15 or more times, and 31 officers used force 10 or more times. In
2010, just 20 officers accounted for 18% of all force incidents. Yet, SPD has no
effective supervisory techniques to better analyze why these officers use force
more than other officers, whether their uses of force are necessary, or whether any
of these officers would benefit from additional use of force training.

This pattern or practice is also the product of inadequate policy, training and supervision.
SPD fails: (1) to properly monitor or investigate the use of force; (2) to implement adequate
policies on the proper use of various force weapons; and (3) to adequately train its officers on the
use of force, particularly the appropriate use of various force weapons. The chain of command
does not properly investigate, analyze, or demand accountability from its subordinate officers for
their uses of force. In particular, we further find that the secondary review process is little more
than a formality that provides no substantive oversight or accountability. Tellingly, of the
approximately 1,230 internal use of force reports we received, covering the period between
January 1, 2009 and April 4, 2011, only five were referred for “further review” at any level
within SPD. Moreover, in our investigation, we found no case in which a first-line supervisor
was held accountable for the inadequate investigation or review of a use of force incident.



We also find that SPD’s vague Use of Force policy and inadequate training encourage
pervasive underreporting and render the Department’s statistics on its use of force incomplete.

Finally, we find that SPD’s Early Intervention System (“EIS”) and its internal affairs
department (its Office of Professional Accountability, “OPA”) do not provide the intended
backstop for the failures of the direct supervisory review process, for the following reasons:

e OPA disposes of nearly two-thirds of citizens’ complaints by sending them to
SPD’s precincts, where the quality of investigations is, according to one OPA
supervisor, admittedly “appalling.” (We understand that OPA has suspended the
assignment of investigations to the chain of command.)

e OPA’s current classification and findings systems are so complex that they
damage OPA’s credibility and undermine public confidence in OPA.

e OPA consistently overuses and misuses the finding “Supervisory Intervention,”
which results in neither a true finding nor a remediation of the officer. We find
that Supervisory Interventions are often improperly used to dispose of allegations
as serious as excessive use of force and discriminatory policing simply to avoid
the “stigma” of a formal finding.

Although we find the structure of OPA is sound, and the investigations OPA itself
conducts generally are thorough, these and other concerns render the system an additional
deficiency contributing to the pattern or practice described above. Indeed, none of the uses of
force our review finds to be excessive were referred to OPA for its review.

It is to SPD’s credit that it has been open to our discussions on these topics, and that it is
in the process of revamping its review of officer uses of force and OPA’s classification and
findings systems. We hope these findings add a sense of focused urgency and purpose to SPD’s
efforts.

Separately, we are aware of recent incidents involving the use of Oleoresin Capsicum
(“OC”) spray to disperse the so-called “Occupy Seattle” protesters on November 2, 2011 and
November 15, 2011. Although these incidents concern us, we do not directly address them in
this letter because they occurred outside of the timeframe of our review. However, we note that
Seattle has previously been criticized for its response to demonstrators, including incidents
related to the World Trade Organization meetings in 1999. In reviewing SPD’s response to the
WTO demonstrators, the Police Executive Research Forum noted: “There is a balance to be
struck between, on the one hand, First Amendment rights and other civil liberties, and on the other
hand, the interventions required to protect public safety and property.” Police Management of Mass
Demonstrations: Identifying Issues and Successful Approaches, PERF (2006) at 5. Our
assessment of the constitutionality of police-citizen encounters in these protest scenarios is not
limited to Seattle; we are paying close attention to police response to Occupy and other mass
demonstrations across the country. As we resolve the issues addressed in this letter, we will
review relevant information related to these events, including SPD’s own review, and determine
whether additional findings are necessary or appropriate.



2. Discriminatory Policing

Although we do not reach a finding of discriminatory policing, our investigation raises
serious concerns about practices that could have a disparate impact on minority communities.
These practices undermine SPD’s ability to build trust among segments of Seattle’s diverse
communities. Our investigation revealed the following:

e SPD officers exhibit confusion between a casual, social contact and an
investigative detention (a “Terry” stop). SPD must ensure its officers understand
that, unless they have a sufficient factual basis to detain someone, a person is free
to walk away from police and free to disregard a police request to come or stay.
Officers should also understand that in such circumstances, the decision to “walk
away” does not by itself create cause to detain. A person on the street is not
always required to comply with police orders. While not conclusive, some data
and citizen input suggest that inappropriate pedestrian encounters may
disproportionately involve youth of color.

e Of the cases that we determined to be unnecessary or excessive uses of force, over
50% involved minorities.

e Analysis of limited data suggests that, in certain precincts, SPD officers may stop
a disproportionate number of people of color where no offense or other police
incident occurred.

We further find that SPD’s ability to maintain the trust of the community is hindered by
SPD’s: (1) deficient policies that address the risk of biased policing and or govern pedestrian
stops; (2) inadequate supervision and training of its officers on (a) how to avoid biased policing
practices, (b) how to conduct proper pedestrian stops, and (c) tactical communications skills;
(3) a failure to proactively and consistently engage the community; and (4) the failure to keep
meaningful data that would permit SPD to evaluate and take action to address allegations of
biased policing.

SPD appropriately encourages its officers to be proactive and engage with the community
and people on the streets in a number of ways. Good policing requires regular and sustained
interactions between police and the community. However, SPD must ensure that its officers
understand the constitutional restrictions that guide pedestrian encounters.

In light of the problems that we found, it is incumbent on SPD to take reasonable
measures to correct these deficiencies, prevent the risk of discriminatory policing, especially in
the context of pedestrian encounters. Of the deficiencies we identified, perhaps the most
important is SPD’s failure to collect and analyze data that could address and respond to the
perception that some of its officers engage in discriminatory policing. We recognize that there
are a number of issues raised when a government agency collects data relating to someone’s
racial, ethnic, or other minority status. However, other police departments have succeeded in
developing effective and reasonable protocols for obtaining such data.



1. DOJ’S INVESTIGATION

This investigation was conducted by the Civil Rights Division’s Special Litigation
Section and the United States Attorney’s Office for the Western District of Washington. We
engaged nationally recognized law enforcement professionals and a social scientist with
expertise in biased policing. Their combined experience and knowledge have helped inform our
findings. These professionals conducted an independent analysis of SPD policies, use of force
and OPA reports, other data, and community sentiments toward SPD.

The City and SPD have provided full and open cooperation in the investigation. They
timely provided us with access to documents, information, and personnel. As part of our
investigation, we requested, received, and reviewed from the City and SPD hundreds of
thousands of pages of documents, including SPD’s written policies and procedures; its training
materials; its internal use of force reports; SPD and OPA’s public reports; OPA’s complaints and
investigative files; and data generated from SPD and OPA databases. The data included several
hundred hours of video footage and raw computerized data, both of which we were permitted to
select and retrieve. We additionally obtained thousands of pages of documents from the public
record and the community. We also conducted hundreds of interviews and meetings with SPD
officers, supervisors, and command staff, as well as Seattle City officials, local community
advocates and attorneys, and members of the Seattle community at large. Additionally, in May
and September 2011, we and our police practices experts conducted two on-site tours of SPD,
meeting with SPD command staff and a range of personnel over several days. We also
conducted six full days of interviews with community members, and attended separate
community meetings with local advocates and community members. This letter and the specific
incidents set forth in it are not meant to be an exhaustive review of all documents and incidents
reviewed. However, the examples that we provide throughout the letter serve to illustrate our
findings and to aid in the efficient resolution of this matter.

I11.  BACKGROUND ON THE CITY OF SEATTLE, SPD, AND OPA

Seattle is the largest city in the state of Washington and the Pacific Northwest with a
population, during the last census, of 608,660 people. According to 2010 census data, Seattle’s
racial and ethnic demographics are as follows: 69.5% are white, 13.8% are Asian, 7.9% are
Black, 6.6% are Latino, and 0.8% are Native American.

The Seattle Police Department is the largest department in Washington State, staffing
approximately 1,300 sworn officers. John Diaz became the interim Chief of Police (“COP”) on
May 7, 2009, and on August 16, 2010, was sworn into the position permanently by Mayor Mike
McGinn. SPD currently receives millions of dollars of federal grants from the Bureau of Justice
Assistance, Community Oriented Policing Services, and the National Institute of Justice. For the
first nine months of 2011, SPD reported that major crimes are down 7% compared with 2010,
which was itself a historically low crime year.

The City has a three-part police accountability system. The first, and the cornerstone of
the system, is OPA, which sits within SPD. A civilian Director leads OPA and reports directly to
the COP, who is the ultimate arbiter of discipline. The second part of the system is the OPA



Auditor, who does not sit within SPD, but serves as an independent civilian advisor to the City
on the quality of OPA’s investigations and SPD’s policies. The third and final part of the system
is the seven-member civilian OPA Review Board (“OPA-RB”). OPA-RB conducts community
outreach regarding accountability issues and audits the operation of OPA by reviewing some of
OPA’s closed investigative files.

IV.  FINDINGS AND CONCLUSIONS

A. Use of Excessive Force

We find that SPD officers engage in a pattern or practice of unnecessary or excessive
force in violation of the Fourth Amendment to the United States Constitution and Section 14141.
The pattern is the result of inadequate policies, supervision, discipline and training.

The use of excessive force in the course of an arrest, investigatory stop, or other seizure
violates the Fourth Amendment. Graham v. Connor, 490 U.S. 386, 394-95 (1989). See also
Young v. Cnty. of Los Angeles, -- F.3d --, 2011 WL 3771183, at *3 (9th Cir. Aug. 26, 2011).
Courts analyze claims of excessive force under an objective reasonableness standard. Graham,
490 U.S. at 394. Assessing the reasonableness of an officer’s use of force is a fact-dependent
inquiry based on the “totality of the circumstances.” Graham, 490 U.S. at 394-96. Courts
employ a balancing test that weighs the gravity of the particular intrusion on Fourth Amendment
interests against the government’s need for the intrusion. Miller v. Clark Cnty., 340 F.3d 959,
964 (9th Cir. 2003); Young, 2011 WL 3771183, at *3. In assessing the government’s interest in
the use of force, courts will examine the severity of the crime at issue, whether the subject posed
an immediate threat to officer or public safety, and whether the suspect was actively resisting
arrest or attempting to escape. Id. Assessing the totality of the circumstances requires
consideration of “whatever specific factors may be appropriate in a particular case, whether or
not listed in Graham.” Mattos v. Agarano, -- F.3d --, 2011 WL 4908374, at *6 (9th Cir.

Oct. 17, 2011).

We did not reach this conclusion lightly, and only after carefully examining, with the
assistance of our experts, hundreds of SPD use of force incidents. Specifically, we examined a
randomized, stratified, and statistically valid sample of SPD’s own use of force reports for a two-
and-a-quarter year period from January 1, 2009 to April 4, 2011 (consisting of hundreds of use of
force incident reports), as well as dozens of other cases from various other sources, including
OPA reports, public sources, and those obtained during interviews of community members.

The findings we made from examining just SPD’s own use of force statements are
compelling. We find that approximately 20% of those incidents involved the unnecessary or
excessive use of force. We also find that SPD officers were particularly prone to resorting to
excessive force when employing batons, using unnecessary or excessive force 57% of the time.
Additionally, we reviewed dozens of other cases that may have involved unconstitutional force,
but that we could not conclusively categorize as such because of deficient reporting or
incomplete evidence. Table 1 provides a visual illustration of the pattern of excessive force
uncovered in our review of SPD use of force reports.



Table 1: Uses of Excessive Force by Weapon
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Primarily through our review of SPD’s own documents, we find the following
unconstitutional patterns in SPD’s use of force: (1) the use of excessive force in the course of
arrests for minor offenses; (2) the use of excessive force inflicted by multiple officers on one
person; (3) the premature or excessive use of impact weapons, such as batons and flashlights;
(4) the use of excessive force on subjects who were already restrained; and (5) the use of
excessive force in response to individuals’ expression of their First Amendment rights. Below
we discuss each of these five observed patterns.

1. SPD Officers Use Excessive Force in Response to Minor Offenses.

We find that SPD officers engage in a pattern or practice of using unnecessary or
excessive force in the course of arresting individuals for minor offenses. Courts consider the
severity of the underlying offense when determining whether a use of force is constitutional
under the Fourth Amendment. See Graham, 490 U.S. at 396; Mattos, 2011 WL 4908374, at
*6 (speeding and failing to sign traffic citation did not constitute serious offenses and weighed
against the reasonableness of use of force); Winterrowd v. Nelson, 480 F.3d 1181, 1186 (9th
Cir. 2007) (holding that officer’s manual manipulation of plaintiff’s injured shoulder during pat
down was objectively unreasonable for non-threatening suspect detained during traffic stop);
Blankenhorn v. City of Orange, 485 F.3d 463, 478 (9th Cir. 2007) (misdemeanor trespass
insufficient to warrant gang-tackling plaintiff).



-10-

The use of excessive force to arrest individuals for minor offenses is especially
problematic when, given the nature of the underlying offense, the use of verbal tactics might
have defused the situation without necessitating the use of force. The Ninth Circuit has rejected
“police tactic[s] that needlessly or unreasonably create a dangerous situation necessitating an
escalation in the use of force.” Deorle v. Rutherford, 272 F.3d 1272, 1282 n.20 (9th Cir. 2001)
(citing Cunningham v. Gates, 229 F.3d 1271, 1291 n.23 (9th Cir. 2000)).

Our investigation finds repeated uses of excessive force for charges related to minor
offenses, including pedestrian interference, obstruction, open container violations, jaywalking,
and shoplifting. In a number of incidents, failure to use tactics designed to de-escalate a
situation, led to increased and unnecessary force. For example, in one incident, an officer
viewed a man exhibiting irrational behavior. His stressed mental state was apparent. He was
standing in the street yelling at traffic lights while holding a stuffed animal. He was sweating,
his eyes were bulging, and he was talking incoherently. One officer ordered the man to move to
the side of the road. The man did not respond and began to walk away, at which point the officer
sprayed the man without warning with a powerful form of pepper spray. When the officer did
catch up to the man, the officer reported that the man “balled up his fist.” In response, the officer
struck the man on the arm with a baton. The man then turned and ran. At this point, four
officers chased down the man and administered between 14 to 18 punches for between 15-

30 seconds, five to seven elbow or knee strikes, and approximately three baton strikes, with one
officer additionally striking the man on the thigh with his baton because he was reportedly
attempting to kick the officers. Ultimately, they arrested the man on the minor charges of
pedestrian interference and obstruction.

In another incident, two officers used excessive force against a small woman who had
just stolen a purse from a department store. When the woman tried to walk away from the
officers, one officer grabbed her left wrist and the second officer grabbed her right arm. They
bent her arms behind her back to try to place handcuffs on her, and the woman began to twist her
body in an attempt to escape. Even though each officer had control of one of the woman’s arms,
one officer sprayed three to four bursts of OC spray to the woman’s face and additionally
delivered two to three punches to the woman’s rib cage in response to the woman’s twisting of
her body and attempts to push herself up from the ground where she was pinned under the
officer’s knee. As a result of the officers’ actions, the woman received a cut lip, stitches to her
chin, and small abrasions to the right side of her face. These examples illustrate an unreasonable
escalation of force in violation of federal law. See Headwaters Forest Def. v. Cnty. of Humboldt,
240 F.3d 1185, 1203 (9th Cir. 2000) (“[A] rational juror could conclude that the [] nonviolent
misdemeanor offense of trespass did not render pepper spray necessary to effect the[] arrests.”)

We also find that SPD’s use of such excessive force often involves people with mental
illness, or people under the influence of drugs or alcohol. There is no question that such
individuals can pose a significant safety risk to both the public and officers. Seattle has seen
some horrific murders committed by mentally ill offenders. However, the erratic nature of these
individuals makes de-escalation technigues even more important. Assessing the appropriate
force in light of a subject’s mental state is not just smart policing, it is required. Officers must
take into account the subject’s mental state in determining the reasonableness of the use of force.
Hayes v. Cnty. of San Diego, 638 F.3d 688, 697 (9th Cir. 2011) (citing Deorle, 272 F.3d at
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1282). Instead of consistently attempting to de-escalate these encounters, SPD officers too often
resort to force quickly and excessively when engaging with this population. This is especially
problematic because, by SPD’s own estimates, 70% of its use of force encounters involve this
population.

For example, in one incident, two officers went to the home of a man that they knew was
experiencing a mental health crisis. The officers chose not to enlist the assistance of the Crisis
Intervention Team (“CIT”), which would have had the requisite expertise for handling an
individual experiencing distress. In addition, the individual’s acute mental state was apparent
from the outset of the contact. When the man answered the door, his eyes were bulging and he
appeared disoriented. The officers explained to him that he was under arrest for an outstanding
warrant, and one officer grabbed the man’s left arm in an attempt to handcuff him. The man
immediately pulled away and refused to cooperate. In response, one officer swept the man’s left
leg with his foot and “placed him on the ground” to gain leverage. The officer then got on top of
the man’s body. After the man attempted to get up several times, the officer deployed his
Electronically Controlled Weapon (“ECW,” a.k.a. TASER) once into the man’s left leg, and
administered two additional ECW cycles on the man’s upper back. At this point, the man began
to crawl down the hallway, with both officers on top of his back. One officer delivered two
strikes to the man’s face with his right elbow because he reportedly feared that the man was
trying to grab his firearm. The second officer struck the man several times in the back and hip
area with a closed fist, and kneed him in the lower back. In the course of this incident, the man
began to vomit, stopped breathing, and suffered a brain injury that has since left him
hospitalized. Had the CIT team been used, or had the officers not escalated the situation, this
outcome could have been averted.

In another example, two officers responded to a call to assist mental health professionals
with the commitment of a man who refused to leave his house. After a few minutes of
discussion, the officers told the man that he had no choice but to come with them, and one officer
reached out to take hold of the man’s sleeve. The man then grabbed the officer’s wrist. In
response, the officer raised his baton, and the second officer aimed his ECW at the man. This
prompted the man to release the officer’s wrist, but he then reportedly took a “fighting stance.”
This led to the application of the ECW twice by one officer, after which the man was struck with
a baton by a second officer 10 to 12 times on his left leg, left side, and left arm. Officers were
aware that they were approaching an individual with mental health issues, and that no urgency
existed to commit him. Officers should have developed a plan to detain the subject that might
have included calling in the CIT and employing some de-escalation tactics, instead of choosing a
tactical course that quickly led to the use of force. See Deorle, 272 F.3d at 1282 (finding no
substantial governmental interest in using force where there was no “immediate need to subdue”
an individual before response group’s arrival).

These incidents highlight the need for SPD to establish special protocols when making
contact with persons suffering from mental illness. We note that SPD has already recognized the
need to improve its interactions with this population by directing additional resources to CIT.
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2. SPD Officers Use Excessive Force When They Apply Force in
Tandem Against a Single Individual.

We find that SPD engages in a pattern or practice of excessive force when multiple
officers use excessive force against a single individual. When multiple officers use force against
one person, it becomes more difficult for officers to reasonably defend the use of force as
necessary out of concern for an immediate threat to their safety or for the safety of the public.
See Graham, 490 U.S. at 394. Officers are also required to intercede when fellow officers
violate people’s constitutional rights. United States v. Koon, 34 F.3d 1416, 1447 n. 25 (9th
Cir.1994), rev’d on other grounds, 518 U.S. 81 (1996); Cunningham v. Gates, 229 F.3d 1271,
1289 (9th Cir. 2000) (holding that officers can be held liable for failing to intercede when they
have an opportunity to do so).

The issue of the use of force by multiple officers is not new. In 2007, the former
OPA director conducted an analysis of use of force from 2003 to 2005, and found a significant
percentage of force complaints involved more than one officer. She stated, “[I]Jn 2005, more
often than not, a force complaint involved more than one officer, and this was true about half of
the time in 2003, and 43% of the time in 2004.” Similarly, we found that in 61% of the cases in
which we determined there was an unnecessary or excessive use of force, more than one officer
was involved.

One recent incident illustrates the problem. Four officers were dispatched to a house to
investigate a stabbing at a party and, upon searching the house, located a man lying face down in
bed with his arm under a pillow. The man was asleep after having had too much to drink. The
man was 49 years old, 5’3" tall, 130 pounds, and did not speak English as a first language. After
the man failed to comply with orders to show his hands, officers reached the conclusion that the
man was dangerous because his arm was out of view and tried to arrest him.

As officers made contact with the man, he began to kick at the officers while lying on his
back. Officers cited this resistance as reasonable cause to use force. The four officers used
excessive force as follows: one officer delivered five to seven punches to the man’s face; a
second officer struck the man three to four times in the head with a closed fist; a third officer
struck the man three times with his knee to the side of his body; and a fourth officer struck the
man multiple times with a flashlight to his midsection. The use of force by four officers on one
unarmed man of relatively slight stature is excessive. The incoherent state of the subject is
further illustrated by the fact that when officers took the man to the precinct for booking, he said
that someone had beaten him up and thanked the SPD officer for saving him. Given his
inebriated slumber, it is not clear from reports whether the man heard the officers. Officers
clearly have good reason to require suspects to show their hands. Officer and public safety can
be put at risk by hidden weapons. But force used to gain compliance must be gauged to the level
of risk and the ultimate goal of determining whether weapons are present. Here, such an
assessment did not occur.
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3. SPD Officers Too Quickly and Unreasonably Resort to the Use of
Impact Weapons.

We find that SPD officers engage in a pattern or practice of excessive use of force when
they too quickly resort to employing impact weapons, such as batons and flashlights, in non-
exigent circumstances (i.e., not merely as weapons of necessity). Before resorting to impact
weapons, officers should consider what other tactics are at their disposal. Headwaters, 240 F.3d
at 1204 (holding that, before deploying pepper spray, police “were required to consider ‘what
other tactics if any were available’ to effect [the] arrest.”); see also Smith v. City of Hemet,

394 F.3d 689, 701 (9th Cir. 2005) (availability of alternative methods of capturing or subduing
suspect may be a factor to consider in assessing reasonableness of use of force).

Table 1 in Section IVV.A details the scope of the problem. Our expert consultants
reviewed 50% of all uses of batons recorded in use of force reports, and of that statistically
significant sample size, found that 57% of these uses were excessive. Additionally, our expert
consultants found that 20% of the uses of “other” weapons, such as flashlights, were excessive.
The findings relating to the use of batons is particularly troubling because they indicate that in a
majority of cases in which SPD officers use batons, they use them in a way that either is
excessive or unnecessary, in violation of the Fourth Amendment of the Constitution.

For example, in the course of one arrest, an officer made contact with a man whom he
suspected had put a bag of crack cocaine into his mouth. The officer used his baton to pry the
man’s mouth open so that a second officer could take out the drugs. This is an inappropriate use
of a baton. Yet, despite the fact that the officer’s supervisor identified the inappropriate use of
the baton, neither the supervisor nor anyone in the chain of command identified this incident as
an unreasonable use of force.

In one of the incidents involving an individual with a mental illness, described in Section
IV.A.1, an officer used his baton to strike a man 10 to 12 times on the leg, arm, and side, before
resorting to any other weapon. The officer also used his baton after a second officer had already
twice deployed his ECW. Under the circumstances, this use of force was excessive.

4. SPD Officers Use Excessive Force Against Individuals Who Are
Already Under Physical Control.

We find that SPD engages in a pattern or practice of using excessive force against
individuals who are already under control. Under the “totality of circumstances” approach, it is
more likely to be unreasonable to resort to force when a subject does not pose an immediate
threat to the safety of the officer or the public. See Graham, 490 U.S. at 394. An officer should
be extremely hesitant to use force against an arrestee who has already surrendered or who has
been restrained or rendered helpless. LalLonde v. Cnty. of Riverside, 204 F.3d 947, 961 (9th Cir.
2001) (“[I]n a situation in which an arrestee surrenders and is rendered helpless, any reasonable
officer would know that a continued use of the weapon or a refusal without cause to alleviate its
harmful effects constitutes excessive force”); Blankenhorn, 485 F.3d at 480 (holding that an
officer’s punches were not reasonable where subject had stopped struggling). Our review of use
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of force reports identified multiple instances in which force was used against people who were
handcuffed, prone, and/or otherwise under physical control.

Our investigation showed multiple incidents in which this rule was not observed. For
example, in one incident, a handcuffed man was being seated in a patrol car when he started to
kick his feet at two officers. One of the officers then punched the subject five times in the
stomach and chest with a closed fist, rather than finding alternate ways to gain full compliance
from this already restrained subject. See Graham, 490 U.S. at 396. While we recognize that feet
can pose a safety risk, the amount of force used was not in scale with the level of risk presented.

5. SPD Officers Use Excessive Force Against Individuals Who “Talk-
Back.”

We find that SPD engages in a pattern or practice of using excessive force against
individuals who express discontent with, or “talk back to,” police officers. Similarly, SPD’s use
of force reports, and interviews with members of the community, reveal multiple incidents in
which officers resort to the use of force when verbally confronted by individuals. It is both
unconstitutional and unreasonable for officers to use force to prevent the exercise of free speech,
even when such speech constitutes a verbal attack on the police. Hartman v. Moore, 547 U.S.
250, 251 (2006) (holding that official reprisal for protected speech offends the Constitution
because it threatens to inhibit exercise of a protected right) (internal citations omitted);
Winterrowd, 480 F.3d at 1185 (holding that a belligerent attitude and calling officers “cowards”
and “thugs” did not justify the use of force).

The following two incidents, which were reported to OPA by third parties and detailed in
OPA’s records, illustrate such incidents. In one incident, an officer contacted a male pedestrian
at a bus stop. The pedestrian was swearing and heckling the officer. When the officer
challenged the pedestrian and asked him “what the hell was wrong” and otherwise insulted him,
the pedestrian asked if he was allowed to yell at the officer. The officer then shoved the
pedestrian in his chest and shoulder, causing the pedestrian to lose his balance and stumble
backward. While the officer did not ultimately arrest the pedestrian as a result of this incident,
he did use force to retaliate against the pedestrian, even though the incident involved only verbal
heckling and the pedestrian posed no threat to the officer. See Winterrowd, 480 F.3d at 1185
(stating that a belligerent attitude “poses no physical danger” and does not justify the use of
force).

In another incident, officers responded to a call regarding a disturbance. They arrested a
young man for his refusal to comply with an officer’s orders to go down to his knees. After they
put the young man in handcuffs face down on the ground, he turned around, looked at one of the
officers and said, “Go ahead, do what you got to do.” After the man’s reported refusal to comply
and turn face down again, the officer punched the young man in his diaphragm and struck him
with his right knee. Because he was already prone and handcuffed, and there was no
documentation that turning his head posed any safety risk, this level of force was unnecessary.
The use of excessive force in retaliation for verbal challenges underscores SPD’s pattern of
escalating minor situations unnecessarily. It also raises the question of whether the officers were
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seeking compliance for safety reasons, or whether they just wanted submission from their
exercise of force.

B. Deficiencies Contributing to Pattern or Practice of Excessive Force

We find that the following systemic deficiencies have led to the above-described pattern
or practice of excessive use of force.

1. Failure to Report Use of Force.

We identified multiple cases in which SPD officers failed to report the use of force at all,
including incidents involving pushing and shoving. In some cases, the officers used euphemisms
such as “escorts to the ground” and “guiding” suspects to the ground. Additionally, our
investigation uncovered at least 17 instances in which officers were identified as using force in
other officers’ use of force statements, but were omitted from the summary portion of the use of
force packet. This means that SPD did not track these officers’ uses of force. Furthermore, half
of OPA Investigation Section (“IS”) investigations we reviewed that related to complaints of use
of force did not have an accompanying use of force report, despite the clear application of some
level of force. Officers also consistently describe their actions in use of force incidents in
isolation without referencing whether other officers used force or the timing of other officers’
uses of force. This hinders the ability of supervisors or OPA to determine the full scope of the
use of force at any incident.

We also find that when officers do report, they routinely use patterned and non-
descriptive language in their use of force reports to justify their actions. For example, instead of
clearly articulating the type, nature, and seriousness of resistance exhibited by the subject that
preceded the use of force, officers consistently use language such as, “the subject continued to
resist,” or the subject “took a fighting stance” or “struggled.” Additionally, we consistently saw
cases in which officers justified their uses of force by reporting that an individual “refused to
remove his arms from underneath his body” or “tucked his hand under his body.” Obviously, as
discussed above, officers have good reason to require a subject to show his hands. However, if
these situations are a common cause of the need to use force, SPD should review them carefully
to determine if additional training or other tactics could accomplish safe compliance.

The reporting failures relating to use of force are caused, in part, by deficiencies in SPD
policies relating to the reporting of use of force. Currently, SPD’s policy requires that force be
reported whenever an officer “uses deadly force, physical force or less lethal force as defined in
Section | of th[e] policy.” Department Policy & Procedures (“DP&P”) 6.240.X1.A. SPD defines
“physical force” as anything less than deadly or less lethal force that “causes an injury, could
reasonably be expected to cause an injury, or results in complaint of injury.” DP&P 6.240.1.D.
The policy on its face is vague, leaves too much room for officer discretion in reporting force,
and excludes the reporting of force that should be reported, as will be discussed below.

These policy shortcomings are compounded by failures in training and supervision. As
with other aspects of SPD officer training (discussed below), SPD supervisors and command
staff are unfamiliar with the training concerning reporting obligations their officers receive at the
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Washington State police academy (Basic Law Enforcement Academy (“BLEA”)). This
disconnect creates confusion as to what supervisors can and should expect from their officers
when it comes time for them to report on their uses of force.

Because of these problems, SPD officers have an inconsistent understanding of when
force should be reported, including in high profile incidents. During our investigation, we heard
from some officers that force should be reported only when an injury occurred, others believed
that the policy required reporting if an arrestee complained about the force, and still other
officers understood that the policy additionally required reporting when media attention was
expected. The standard should be clear, and all officers should know what it is.

SPD has expressed an intent to improve its use of force policies and practices, including
those practices relating to the reporting of the use of force. SPD has recently implemented
a 48-hour training on the use of force, and SPD policy and expectations. We encourage SPD to
emphasize the importance of use of force reporting requirements in this training to address these
deficiencies. We also urge the Department to continue to develop its working relationship with
BLEA so that officers receive consistent training. Only when use of force policies and reporting
expectations are consistent with one another can SPD accurately track its officers’” uses of force.

More specifically, to avoid any uncertainty, the use of force policy should require a use
of force statement for any use of force above unresisted handcuffing, including the active
pointing of firearms. A clear policy will also improve the reliability of SPD’s internally
generated statistics or reports about use of force, and militate against the “stigma” of completing
a use of force report. Universal reporting standards will also provide SPD with another way of
tracking officers’ interactions with individuals, which can help SPD determine whether any
problematic correlations exist between use of force and the race of the individual who is the
subject of that use of force.

2. Failure to Develop Adequate Policies and Training Relating to
Specific Force Weapons.

Although SPD has a general policy regarding Use of Force (DP&P 6.240) and a specific
policy regarding Firearms (DP&P 8.010-8.080), it does not have individualized policies
governing the appropriate use of specific force weapons, such as the use of OC spray, batons, or
the ECW. To adequately convey Department expectations regarding other uses of force, we
recommend that SPD create individualized policies specific to each weapon. In particular, the
policies should create clear directives about the appropriate application of these weapons,
including when it is appropriate to use the weapon, how often, and the amount of force used per
weapon (i.e., number of bursts of OC spray, number of cycles of an ECW, etc.). Additionally,
the policy should clearly direct the preservation of evidence when these weapons are used.

SPD may want to consider providing intermediary weapons to a broader swath of officers
following the development of policies and training, so that officers refrain from resorting to the
use of batons and the unauthorized use of flashlights so quickly. See Section IV.A.3. Impact
weapons are especially dangerous, even deadly, when applied to sensitive areas of the body, such
as the head. Currently, SPD only requires officers to carry a firearm, baton, and flashlight,
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although confusion exists about this, even at the command staff level. Moreover, SPD policy is
inconsistent about whether flashlights are considered an authorized less lethal use of force.
Compare DP&P 6.240.1.D and 6.240.X.E. Broader use of intermediate weapons would enable
officers to use less dangerous weapons when engaging a suspect. Of course, if SPD issues
intermediate weapons, it should also be careful to ensure the careful reporting of their use, and
effective training on using these weapons appropriately and safely.

3. Inadequate Supervision of Use of Force.

Perhaps most importantly, SPD has tacitly allowed a pattern or practice of excessive use
of force by failing to provide adequate supervision of force. The failure to supervise patrol
officers’ use of force has occurred at every level, from the first-line supervisor’s (typically a
sergeant) investigation and review, to the chain of command’s secondary review of that
investigation, to the final review by command staff. Supervisors and the entire chain of
command must receive clear direction and oversight from command staff. Supervisors then must
take a more active role in demanding improved reporting, more careful on-scene investigations,
and more thorough secondary review.

a. Inadequate First-Line Supervisory Review of Use of Force
Incidents

i. Insufficient On-Scene Supervisory Investigation

The Use of Force policy fails to provide adequate guidance for supervisors. First, the
policy does not require supervisory investigation following all uses of reportable force, and
instead requires supervisors only to “respond to the scene of any use of force incident that
involved three or more TASER applications and/or circumstances requiring an on-scene medical
evaluation,” absent extenuating circumstances. DP&P 6.240.XI1.B.1. Thus, the policy allows all
use of force incidents, except those narrowly defined by the policy, to occur without supervisory
on-scene investigation. This means that officers have to decide when medical attention is
needed. Further, this also means that supervisors often rely only on the involved officer
statements in the use of force reports to determine whether a use of force was consistent with
policy. Second, the policy fails to provide supervisors with guidance about how to investigate
whether a use of force was unnecessary, excessive, or otherwise inconsistent with policy. The
policy does not provide guidelines about how supervisors can identify discrepancies in different
versions of the incident, how to compare injuries to the officer’s reported force, or what to do
should the supervisor have questions about the appropriateness of the use of force.

Where Department policy does clearly delineate supervisory responsibilities, supervisors
frequently neglect their duty to investigate the use of force. DP&P 6.240.XI1.B. First, the
supervisory summary routinely fails to include a detailed description of the force used by the
officer and suspect, or a detailed description of all incident-related injuries, complaint of injuries,
or lack of injuries. DP&P 6.240.X11.B.8.b-c. Instead, typically the supervisory summary loosely
cobbles together the individual officers’ reports. In some instances, the sergeant’s summary
simply references and directs the second-line reviewer to the officers’ statements. Supervisor
summaries should detail every use of force used by every officer and every injury sustained by
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the subject, but often, much of this information is omitted. In addition, each officer at the scene
should be required to describe what he or she did and saw.

Given that the vast majority of police encounters involve no use of force, enhanced
supervisory responsibilities should not impose undue administrative burdens. The
recommendations stated above will not impose onerous additional use of force reporting
requirements on officers and will improve efficiency of the review process. In addition, as issues
are identified and corrective action taken, excessive use of force incidents should decline, with a
commensurate decline in required reporting.

Second, supervisors also consistently fail to canvass for, interview, or obtain statements
from material civilian or officer witnesses. Gathering witness statements is a crucial piece of
evidence collection that greatly aids a supervisor’s determination of the accuracy of an officer’s
use of force statement and helps resolve discrepancies in accounts of the incident. The vast
majority of the use of force cases that we reviewed only describe the officer’s own version of
events without describing other officers’ actions. Interviews with the subjects of the force are
also frequently inadequate, as the questioning fails to elicit what actions may have caused the
officer to use force, and what amount and type of force was used by each officer.

Third, supervisors often fail to take photographs of the suspect’s injury “regardless of the
presence or absence of visible injury,” as SPD’s own policies require. DP&P 6.240.X11.4-6.

Finally, supervisors do not always respond to the scene of use of force incidents when on-
scene medical evaluations are required. DP&P 6.240.11.D. These consistent departures from
SPD policy and generally accepted police practices make it difficult to adequately supervise
officers.

i. Insufficient Analysis of Use of Force Incidents

Effective oversight of the use of force requires adequate supervisory analysis, which we
often found significantly lacking at SPD. The sergeant should piece together the sequence of
events from each officer’s use of force statements and other evidence the sergeant has obtained
to “make sense” of what happened. Such analysis would provide a commander reviewing the
sergeant’s analysis a complete understanding of the incident from beginning to end, including
crucially when each officer used force, why the force was necessary at each point in time, and
how each injury, if any, occurred. Ultimately, this analysis should enable a sergeant to
determine if the use of force was within the Department’s policy. DP&P 6.240.XI11.B.8.

The supervisor should also make a good faith effort to resolve any discrepancies that may
exist between various subject, officer, or witness statements, to determine whether an officer’s
use of force statement is consistent with the types of injuries sustained by the subject, and to
determine whether the type of force was proportional to the resistance offered by the subject. If
a supervisor is unable to assess these questions, the supervisor should conduct further
investigation, or, if misconduct seems possible, refer the complaint to OPA.
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b. Inadequate Training on How to Investigate a Use of Force

Again, our investigation revealed that sergeants do not have a clear sense of their
responsibilities as investigators of the use of force, as outlined above in Section 1VV.B.3.a, which
results in unconstitutional uses of force by inadequately supervised officers. The importance of
training sergeant supervisors to properly investigate use of force incidents cannot be overstated.
Sergeants are first-line supervisors who respond to use of force incidents and oversee their
officers’ activities on a daily basis.

We understand that SPD has begun to clarify expectations and improve training for
sergeants, including rolling out a new sergeant’s training that all SPD sergeants and the
top 20 officers on the Sergeants Promotion list are required to attend by the end of 2011.
However, we urge SPD to continue to develop this training by regularly meeting with other
units, including the new Force Review Committee (discussed below), to determine what areas of
supervisory training require the most development. SPD sergeant training should not be limited
to use of force investigations. SPD sergeants should receive general training about how to
conduct thorough and effective investigations, as we have also seen deficiencies in general OPA
line investigations (Section 1V.B.6.a.iii.(b)), as well as in investigations of biased policing
allegations (Section 1V.D.3.b).

C. Inadequate Oversight and Review of Use of Force

The Use of Force policy requires that use of force packets be forwarded through the chain
of command, typically from a sergeant, to the watch Lieutenant, to the Captain of the Precinct,
and to the employee’s Bureau Commander, typically the Assistant Chief over Patrol Operations.
DP&P 6.240.X11.B.12. We find that this process is a mere formality, almost a rubber stamp of
the first-line supervisor’s conclusion. We have found little evidence that management and
Department executives conduct a meaningful review of the use of force.

On a macro level, Appendix A shows how many times each individual SPD officer used
force between January 1, 2009 and April 4, 2011. The 600+ officers are placed in random order.
The chart shows that during this period, 11 officers used force 15 or more times, and 31 officers
used force 10 or more times. Of all officers who used force 10 or more times, only one officer
received administrative review of any kind. This statistic indicates that there is minimal
supervisory oversight over officers who frequently use force. Effective supervisory techniques
should focus on the relatively small number of officers who use force frequently to better
understand why they use force, when they use force, and what training or other remedies, if any,
are needed to minimize the use of force. The supervisory technique of collecting data and
examining the activity of particularly active officers should be extended to examining the
activity of officers who may be outliers in other aspects of policing, including, but not limited to
pedestrian stops. Extending supervision and data collection in this way is important to reduce
the number of excessive force incidents because the officers who are outliers in use of force are
often the same officers who are outliers in the context of seizures such as pedestrian stops.
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Table 2A below shows the total number of use of force events in 2010, broken down by
the number of times an officer used force. It shows that the majority of the 461 officers who
used force did so once or twice. A very small number of officers are using force frequently.

Table 2A: Frequency of Force by Officer in 2010
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Table 2B below shows that the 461 officers who used force represent only approximately
37% of all the sworn officers. We note that the total number of officers includes officers who
are unlikely to use force due to their rank/title or assignment. Again, we make this observation
to highlight the fact that the kind of enhanced supervision and oversight that SPD needs to

provide officers is limited to a subset of its force.

Table 2B: Majority of Sworn Officers Do Not Use Force
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Table 2C below shows that the 20 officers who used force seven or more times
participated in 18% of the use of force events for 2010. In other words, these 20 officers used
proportionally 50% more force than the 24 officers who used force five to six times in a year
(12% vs. 18%), and almost as much proportionally as the 105 officers who used force just twice
in the year (21% vs. 18%). This happened, despite the fact that these 20 officers represent just
4.34% of the 461 officers who used force in 2010, as Table 2C below shows. Only one of these
20 officers (the same officer referenced above) received administrative review, while the
remaining 19 officers did not receive any. The tables show that the potential overuse of force is
not limited to one or two potentially problem officers, and provide helpful analysis that we
encourage SPD supervisors to conduct. Our intent is not, however, to show that the pattern or
practice of the use of excessive force is attributed only to those officers who use force more than
one time in a year. An officer who uses force multiple times, or just one time in a year, may not
necessarily be using excessive force.

Table 2C: A Small Number of Officers Account for a Disproportionate Amount of Force
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Given the failures in intervention, it is not surprising that, when we met with community
members, many complained that SPD does not hold its officers accountable for misconduct, and
instead empowers the relatively small number of officers who do engage in misconduct. In the
future, identifying the few officers who may overuse force will help prevent abuses and the
appearance of wider-spread problems.

We also noted that for each individual use of force report, every reviewer in the chain of
command may select one of two checkboxes on a Use of Force form to indicate whether the
“force appears to be within guidelines” or whether the “force incident requires further review.”
As noted above, many packets were plainly insufficient. Yet, of the approximately 1,230 use of
force reports reviewed in