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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF TENNESSEE ﬁ%ﬁ%’{‘!’ib
NASHVILLE DIVISION ' SRR S OFFICE
PEOPLE FIRST GF TENNESSEE ) U
et al. ) &?ijw l’; UU;{
~ Plaiatiffs )
)
v ") No. 3:935-1227
). Judge Echols
L THE CIOVER BEQTTOM SR R
DEVELOPMENTAL CENTER, et al.
)
Defendants )

UNITED STATES OF AMERICA,
" Plajntiff,

Y.

ST_»'{TE OF TENNESSEE, Donald Sundquist,

Governor of the State of Tennessee;"’
John Ferguscn, Commissioner, Tennesses
Department of Finance and -
Administration; Marjorie Nell Cardwell,
Commissioner, Tennessee Department of
Mental Health and Mental Retardation;
Dr. A. Fapne Walters, Commissioner,
Tenomessee Department of Education;
Stanley Lipford, Superintendent,

MNa:r T. Winston Developmental Center,

- O. Stephen Roth, Superintendent,

Clover Bottom Develocpmental Center,
Robert Erb, Saperintendent,
Greene Valley Developmental Center,

Defendants.
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I. Scope of Ssttlzment

¥

4. This 8

(1]

ttlemant Agresment is anterad into by People
First of Tennesses, the United States of Amarica ("Plaintiffs"),
and the State of Tennesses ("Stats Defendants"). The Plaintif?,

sa congisting of all

woe

1

0

Pecple Firsh of Tennsssee, asserts a
persons who presently reside or will reside at Clover Bottom
Developmental Center (including the Harold Jordan Center), Greena
Valley Developmental Center or Nat T, Winston Developmental
Center, and all perscns who have résided there at ény time since
December 22, 1?92. The parties agree to ths cartification of
this class. This Settlement Agreement seté forth provisions for
restructuring and enhancing Tennessee’slstaté-wide gystem for the
delivery of services &o citizensg who reside or have residgﬁ as of
Decaember 19%2, or who will regide 1in the State’s thres regional
developmental centefs; Clover BRottom Devalopmental Centerxr
(including the Harold Jordan Center)}, NWashville; Graene Valley
Devalcpmental Center, Greenville; and MNat T. Winston
Developmental Center, Bolivar, Tennsssee (hersinaftex

"ecitizens"). The State Defendants hereby agree to take the

¥

following acticons to guarantse protection of the federzl

— 3 - I - UG M . B ) — e S —_ 1 — e = S o= o
plans develonsd and activitiss undartzksn by Stzte Defsndants,
= A ~t - - - P B - N N T e LT Ty —
including the Tennessgsse QUaLITY Iniltiztive ("TLRIT), and



any muﬂber of th clasg approved by the Court. This

all of ¢

reprasenits a consensus of the parties as to the most'a?propriate
means of providing services to Tennessee citizens with
developmental disabilities.

C. This Agreement, voluntarily entered intc by the pargiés,

ghall be enforceable as an order of the Court by the parties and
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forceable by the parctiss as

legally binding cn and jﬁdiCiéiiy'én
provided herein and it shall be applicable to and binding upon
he parties, their officers, agents, employees, assigns
and successcors. This Agreement may not be used as evidence of

liability in any other civil proceeding and is enforceable only

by the parties.

II. Preamble and Guiding Principles
The parties enter into this Settlement Agraement fecogni zing
that their overri&ing common interest is in assuring that
Tennessee’'s citizens with devalopmental disabilities are provided 
rezsonable opportunities £o grow and develcp, exercise
dependence, and lead full and productive lives in a safe

environment. This Agreement rsguiras the restructuring and

enhancement ¢f Tennessee’s state-wide delivery of services to

‘these citizens in a way that recognizes the individuality of sach

citizen and understands the critical role of family members,
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enforceable standards for mesting the terms of this Agresment.
.Toward these ends, the parties acknowladge the following guiding
principles

A. FEach citizen must be provided services in the least
separate, most integrated setting appropriate to mest his or her

individuzal needs.
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B. &all decisions regarding services
person-cantered, driven by the individual citizens, family
members, guardians, advocates, and other interssted persaons, and

individualized basis by appropriate interdisciplinary
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teams of competent and qualified professionals with input from

ennesses’ g programs and services must be designed to

3
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provide all citizens thes reascnable cpportunity to grow, develop,
exercise independences, and to live full and productive lives.

D. Tennessee reccgnizes the ne=ad to provide services to
gach citizen in his oxr her home ccmmunitiés and to provide a
brecad array of living environments and services, including homes
adapted to individual needs, health cars and therapy, work at
regular, meaningful, and compensated emplovment cpportunities to
develop relatioﬂshipé‘With'faﬁii*, ffiends nclgh%ors, |
co-weorkars, helpers and suppori stafi and commu -1iy

organizations, and participation in community activities.

E. ALl citizens must direct their own lives and be enabled
Zo make meaningful choices about mattsrs that arse important To



i

citizen shall be made by the citizen with the support of parents,

F. All programs dsvelopsad pursuant te thls Agresement shall
be fully adsquale to meet the needs of citizens ssrved by them.
Nc citizen shall be placed in a program which does not fully mes

his or her needs and fully protect his ¢r her hezlth and

$u

wel l"e ng.
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citigens must be provided with adequate and

appropriate health care services and such specialized health cars

services as may be needed tce engure their hezlth and well-being.
H. All citizens must be protected from harm and
unreascnable risks of harxm and be protected from unnecessary

chysical and chemical restraint.

I. Bach child covered by this Agresment must be provided a

free, appropriate public school education in the least

trictive, most integrated setting approopriate t©o his or her

(i
i)
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bol accordance with the Individuzals with Dissbilities

i
E.
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Education Act, 20 U.S.C. §§ 1400-1485. From the date of filing
this Agresement, no child shall be removed from the regular

educational environment as long as the child’s education can

|_|

satisfactorily be achieved in a regular class with supgplementary



giéhﬁs. In addition, all of these individuals must be provided
current information about all availabl
and how to access them.

K. The quality of suppor and services, consumer
satisfaction, and the prevention of abuse and neglect is best
assurad by ﬂducated and involved citize ns, family members, and
otner lﬂd’VLduala who Drnéié_ suppcorits and services for ths

iti

Z2ns.

[

(‘J

L. State Defendants agres that a system of accountahility,
quality assurance and monitoring necessary to implement this
Agrszement, including cuality control systems with internal
monitoring; case managsment, investigaticns and data collection,
ars assential to méintaining quality and obtaining favorable
Qutcomes. |

M. Implementation of this Agresment will be most sudcessful
if there is good communication and collaboration among citizens,
families, advocates, guardians, privais servicge providers and
government .

N. Resocurxces and expertise now lacking at Tennessee’s
institutions need to be developed on an expedited basis to ensure
that the rights of citizens are protected.

0. Each citizen will have a raascnable opportunity te

. hi her livin
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choose from appropriate service provider
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his or her cuali
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environments, his or her roommates, an



2. In the. event a community placement 1s inappropriate for

a citizen, the State will provide an appropriate alternative

placement and service system to mest the citizen’s needs.
ITT. B8tate Planning, Implsmentation and COversight

A. The Tennsssges Department of Mental Health and Mental
Retardation (DMHMR} will continue to implement the statewids

initiative embodied 1im the TQI. The Dirsctor of the TQI shall be

a state employee. Within the structure of TCI, one individual
will be assigned to cocrdinate statewide activity in each of the
following content aréas: Monitoring and Evaluation; Prcotection

from Harm; Medical Care; Physical and Nutritional Management;

!

on; Physical Environment;
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foin

Behavior Intervention; Habilita
Community Placement; Investigations of Allsged Abuse, Serious

Accidents and Injuries, and Other Rlleged Staff Misconduct; and

v,

Educational Services for School Age Children.
B. Theres will be a TQI Coordinator at sach develcpmental
centar and at each regicnal Office cof Community Services. Th=a

State Defendants shall assure that the centrazl cffice of DMHMR

and its regional Offices of Community Services (0CS8) ars
sufficiently staffed to meet the reguirsments of this Agresment.
Tc thzt end, within 30 davs of filing this Agrssment with the

Court, the State Defandants shzall cond
develop a plan for the assigmment and/cr acguisition o©

he central and regicnal offices to mest the raguirements o this

Ll



C. The TQI Director will be responsible for ccordinating
and monitoring compliance with all provisions of this Agraement

and will identify variance within the system for timely

D. State Defendants ghall identify staff at the central and

regional cffices who will have responsibility for providing

th
i

this Adrssment and for
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aspo ndlmg to guestions and communications from citizens,
familiss and guardians. State Defendants shall publicize- the
names, office telephone numbers and responsgibilities of'theée
persons to all citizens, their families and guardians, and to all
appropriate public agencies and private organizations and their
personnsl. Stats Defendants shall coordinate their information
énd public relations activities at the central and regional level
with the DMHEMR Office of Public Informzaticn and EducatiOHE{O
E. State Defendants shall employ within one year of the
signing wathis Agrsement, a well qualified and expsrienced

o 1) exercise cliniczal

T

developmental medicine physician
supervision of the developmental center physicians,

2) participate in the selection, evaluation, and retention of
medical specialists and other phy icians, 3) provide ongoing
in-service and individual consultation to the developmental

center physicians and community physicians, and 4) participate in



‘who is respcensible for Hezlth Cares under TQI.
F. Statse Defendants agrese Lo make all reasconabls efforts to
pursus all sources of ilable federal and stats funding to

support thse éxec ition of their responsibilities under this
Agreament. In selecting among altsrnatives thab meet 1) the
requirements bfﬂtﬁishﬁéfaéﬁéﬁh;réf the Yequiremeénts of federal
statutes,.and 3) the professional judgment standard for

1

nat
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constituticnally appropriate levels of care, it ig agreed t
is appropriate for the State Defendants to consider the
availability of resourc és, the cost-=ffectiveness of varicus
programmatic and service cptions, e.g. the State’s Home and
Community-Based Waiver under Mediczid, and the overall burdsn on
the State’s budgst.

G. The DMHMR will work with collegas, universities and
University'Affiliated Programs (UAPs) in the State of Tennesses
to facilitate the -establishment of courses of instructioﬁ-aﬁd

curricula designed to develop a peol of paraprofessiocnals and

(

profssasionals with skills needed to provide effsctive servicas to

H. Stats Defzndants shall collect data, and maintain
records and racordkssping systems adeqguate and appropriakts to

effectuate the tsrms cf this Agrsemsrnt. In this regard, Stats

Defendants shall design and implement a statewide system for



IV, Ewvaluationg and Assessment

A,  Parsop-Centerad Evaluations of Individual Citizens
1. Each individual citizen must recaive =

comprehensive person-centerad evaluaticn of all of his or her
individual medical, behavioral, habilitation and treatment needs,
by competent professiocnals whe are members of the IDT_ Each

{ ot S T LTy a
ILizEen wao 15 o0 DelGilutasiigs
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must also receive an evaluation for community placement conducted
bv professiocnals independent of the Department of Mental-Health
and Mental Retaxdaticn who are agrsed upon by the partiss.
Collectively, these evaluations will form the basis for each
citizen’s "individualized plans, including Individual Support and
Transition Plans (descrihed herein at Secticon V.A.) and the
health care and behavioral support plans that suppleﬁent the
Individual Support and Transiticon Plans. - A

Z. These person-centersd assessments must be
comprehensive and must analyze what is important to the citizen,
his or her wvision of the future, and his or her medical,

behavicral, vocationzal, social and spiritual nseds. They must

draw upon COmﬂLDlCathnS w¢th tpe lPlelﬂual being evaluated and

fanl Ly menberb or guard;ans discussions with friends, support

familiar with the individual, the kanown
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medical, behavioral and social historises of the individual, and,

i
when appropriate, evaluations from experi cons ultants. V2ALL

or community placement by ths IDT
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availability of services. Any member of the IDT may mak

=

(o

additional rscommendatiocns for necessary services for the citizen

and such additilonal racommendation{s) shzall be submitted to the

2 1

Quzality Review Panel {as defined in Ssction X.A. bealow). Ths IDT
may stats its reasons for declining the recommendationis). In

h

such instances, the Administrator of the institution skhall b
informed of any necessary treatment decisions.

B. Assegsment cof Existing Services and Suoports

1. Stazte Defendants must make a cocmprehensive -

[6)]

assessment of the serxrvices and supports neaded by all citizen
and a companion analysis of rssources presenﬁly available. in the
community to meet these needs. This analysis shall form the
basis of the Community Development Plan (as discussed in V.C.)
for expanding or developing the full range of needed services.

' u,
V. Development of Plans, Services znd Supports

ZA. Develooment of Individual Sunport and Trangiticn Plans

1. Fach citizen will have a person-centered Individual

Support Plan (ISP) and, if appropriate, an Individual Transition

=
i

Plan {ITP) {collactively referred to as Individual Support and

Transition Plans .(ISTPs)) . An Individual Support Plan is th
document that reflects the pesrson’s vision of a desired life

Each T3P shall be based on an individual assessment and include a
description of the perscn’s current lifs, functicning, a

statament of the cutcomes necessary to achisve thse person’s
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achisving the desired outcomes. These plans will be developed v

isting of the individual citizen, family members,

(IJ

guardians, knowledgezble support stzff, advocates and appropriate
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professionals, including professicnals w

developing and implementing such plans, as well as any person

reguastad by the citizen. The State Defendants shall maka

rezasonable aoocmmodstioni{el to inglude all ‘such perscas and mus
actively seek the input of these persons. The ISP will focus on

the individual’s needs, reflecting the valus of supportiag the
persorn with relationships, productive work, participation in
community life, personzl decision-making, and training to become

as seli-sufficient as possible. When significant changes occur

4=

in a cit

N

zen’s life situaticn, corresponrding changses shall be
made in the citizen’s supporis and services and shall be
reflected in the ISTP.

1 rasult in a written plan

4

2. The planning process wi

Fh
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containing 2 detziled descripticn o me identity, location,

Ih
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requency and durs f the services and supports needed by the

individual Fach citizen will chocose his cr her community

service providers from availlable and qualified community service

providers. The procass will be cooxdinated by an Independent

Support Coordinator (case managar).
i s e 3 =7 q‘\.—-_*? 2
3. Each CiTizZsn and 15 or Ler pagenc(s) or f=usl e
r.y?/L“_J <

o
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- placed in an appropriate and safe manner and that placements 1

important participants, the input of citizens and parsnts or

guardians shall be encouraged and raspected by the other membars
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center. Each citizen and his or her parent(s) or l=gal
guardian(s) shall be informed cf their freedom of choics -

egarding parttc parlon in the Medicaid home and community-based

waiver. The State Defendants shall ensure that this fresedom of
choice is offered and honored as reguired by federal Medicaid
regulations. The State Defendants shall ensure that the citizens

are provided serwvices that mest the citizens’ individual needs as
. k
set out in the ISTP

5. State Defendants will ensure that citizens are

-

i

the community ars adequate to mest the needs of the individuals
as presented in their ISTP. The nature of an individual’s
disability will nect be a factor In the eligibility of that
individual for communit placement consideration. No citizen

will be placed in = purs_;g home or board and care home unless

aporoved by the Quality Review Panel and agresd to by the

- . - . - s 1
—_— 1 ————— - - - - -~ - - _— —_ E ——— . — T +
SUTTCYrIE nssded, _ﬂClhﬁ;ug 2L neome, 1n day zChilviTiss Or wWwerk and



the specialized medical services, to serve the individual citizen
- in the community. 2All services and supports shall be integratad

into the community teo the maximum extent pessible to implement
effectively the ISTP. Transition sexrvices, such as home visits
and covernights, as well as any othar steps that nesd to be taken
to ensure zn oxderly and smooth tfransition for the citizen, must

. ,
also be included in tha

moving .
7. Pre-service training for community staff must
include: {(z) First aid, CPR and the Heimlich maneuvar;

(b) general fire safety and evacuation; (c) incident fepofting;
(d} training specific to the needs of the individual. Within
gixty (60) days of the date of gmployment, a community staff
member’s training must include: (a) indiwvidual rights and’ the
Americans with Disabilities Act; (b) values and principles of TQI
and this Agreement; {c¢) program planning and implementation;

(d) principles of behavioral support; and {(e) pievention and

g of abuse and n:glect Mo citizen who is medically or
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behaviorally at risk shall live in a residence unless at least
one staff person is on duty whe is trained in first aid, CPR and

the Heimlich maneuver.

include a statement of the educational program, including related
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sportation ssrvices, to be providsd each child.

Mo child szall move to the community without an agrssd-upon
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Individual Educziticn Prcogram (IEP) . Placemsnt notica consigtsnr
7ith the applicable state pelicy and procedurs manual shall be

obtainad. The State Defendants must ensure that the placament is

tate laws with regard to special educational services to /.

disabplaed children. 2All placements of children in residential

ings must also comply with all liczble Tennessee state

in
(1}
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laws with regard to specisl educaticnal services to disabled
children. All children shouid live with f=z
9. State Defendants shall ensure that the community
placement for sach and every citizen meets the individual®neseds
of the citizen, as identified in the ISTP. Under no
circumstances will the spead or type of z placement be governsd

by anything other than the interests of the citizen being placed.

State Defendants may use existing community program vacancies

enly where they have determined that the program mests the needs

of the citizen as identified in the ISTP. State Defendants shall



Home and Community-Based Walver under Medicaid which shall bs

written to support the execution of the State Defendants’

responsibilities under this Acreement. The scope cof services
provisicns and funding allocations under the Waiver shall not

apply where the community services and sﬁpports required by an
individual citizen under this Agresment cannot be met through the
Waiver, wnera compiianCE with this Agresment can be'échiévédlb?
pursuing other sources of federal funding, or in the event that
substantial modifications in the fedsral Medicaid prograi
significantly changg the terms of the Waiver.

11. For each citizen at the developmental centers, an
individualized transition profile will be developed by the IDT.-
The transition profiles will ccntain at least the following
EIéments: 1) citizen’s name, age, and sex; 2) COmmunicatioﬁ

‘ 5
ability/method/pfimary language; 3) diagnoses; 4) intellectual
level and adaptive behavior lewel; 3) mobility; &) hearing/visiocon
acuity and dental status; 7) mezltime patterns and nutritional
status;‘8) type and frequency of supervision; 9) environmental
adaptations/security needs; 10} general health condition and

chronic and emergency health care needs; 11) preferred number and

characteristics of housemates; 11) preferred geographic location;
12) a description of the person’s important relatlonships and the

ficant
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nama, locaticn and frequency of contact of £

others; 13) antcicipated adjustment issues; (14) supperts and

gservices needed for the individual’s safety; (15! the perszon’s
vision for the futures; (15} a degcripticn of ths individual’s
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nterests; 17) ths "non-negotiables” for

the person, that is, the things that person must havs to be happy

and that, if not available, would result in obvigus distrass;
18} the person’s spiritual and religious prefefenaes; 12) the
person’é suppert neads; and 20) the person’s vocational
interests.

.ié: wThé £$TP éﬁanéﬁé indepéﬁ&eﬁﬁ Sﬁ@?dfﬁréébr&ihéﬁof’s.”
(I8C) placement certification for each citizen will ke filed with
the Quality Review Panel. The Quality Review Panel will review

each individual placement prior to such placement occurring. The
Panel shall complete its review and report to the IDT within

wenty {(20) davs of recelving the ISTP and certification fxom the

cr

IDT unless the Panel reguests adcitional time for a particular
placement. The Panel’s review will include review of relevant

1 £l 1 . n{ —
supperting documentation and issues raised by members c¢f the IDT.

Such reviewz shall determine the adequ the placement and
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ensure that the placement mests the 1 ne=ds cf each
citizen. Where the Panel determines that there ars major
deficiencieg with a placement, the placement shall not cccur

fied major deficiencies are corxrectaed. Any
other deficiencies shall be correctaed in a timely mannerx.

13. Community placemernts shall provide a safs and

crpcritunities to learxrn, develop and maintain skills All

Sov—rt oo LI, R g =cdiczsl and other heslih related services
sEervicgs, LIC_Uuding medica anc cunex eglion raelgcad SeErIV3WCES
inclading, but not limited to, phvsical cherapy, CccoCupaticn&z
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tharapy, necessary technology, dental, spesch, visual, hearing,

nutrition, and psycholaogy, must be adequate and appropriate to

meet the individuzl needs of the cltizans.

B. Development and Enhancement of Community Programs
and Resourges

1. State Defendants will provide sach citizen

appropriate devalopmental services in the most integrated setting

cqnsistent.with his or her nesds, and in a maoner which ﬁrbmoﬁé
independence, enhances dignity and is as consistent as possible
witch the Guiding Principies of this Agreement. -

2. State Defendants shall develcp community living
arrangements for all citizems resgiding at the institutions for
whom such.living arrangements ars called for by the
individualized evaluations set forth in Saction IV. A, zhkove,
together with the community-seivices nacessary to prOVidehthe
citizens with adequate medical care and supports and serviées, as
defined by the individual person-centered evaluations and
planning process that is consistent with professionél judgment,
uﬁtil such time as the citizen no longsr is in need of such cars
and services.

3. State Defendants shall develop a support:
coordination system sufficient to ensure that the neads of szch

citizen placed in a community-basgsed program pursuant to this

davs cf the filing of this Agrsement with the Jouxt Each
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4 State Defendants shall pr vwdﬂ or can contract for

adequate and approprilate training to the Individual Support
Coordinators and to members of interdisciplinary teams in”

ndividual support coordination, and

-

person-centered planning and
in methods of eliciting active involvement in the process of

persons who use services and their familias, and in th

]
h
o
]
0
rr
l_l
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=
th

of Individual Support Coordination.

5. Independent Support Cocordinators will bes in

. : EY
regular, freguent contact with the people on their caseload in

their homes, day activities and work sites. Coordinators will
cbserve participation in programns and ther rapeutic interventions
and will evaluate tﬁe degrese to which services in the |
indivicdualized plan are being delivered, and whether quality and

outcomes ars achieved.  In no event will I&Cs visit each of their

assignad citizens less than conce every three wesks.

6. BState Defendants shall 1) employ expert consultants
in the arsza of specialized transition for individuals with
challenging behaviors and duzl diagnoses and for individuals with
s;gnlf:cant madical nesds, and 2} implament Che recommendations
o these sxperts in the transition process.



7. State Dafendants shall develop and implemant a
system to evaluate an individual’s physical/medical status prior

Lo, during, and after thes transition from the developmental

o

centers. State Defendants shall also develop and implement &
cemprehensive plan for the provision of health care to citizens

living in the community. The plan shall specify a variety of

- 1 # [ N T e, | R T . e = om o
SErrztegies Lo @nBUTES TOAU i1 CIULEENns are providad adegquats

medical and related services.

8. State Defendants shall aevelop and implement &
comprehensive plan for mental health services, including
‘ Dért,

Py

inpatiant services, medications practice and behavioral sup

1 as the availability of necessary professional services.
This plan zhall focus on training and developing expertise in
this érﬂa among professionals, and expanding a crisis
intervention system in each ;egién to include emergency r;sponse
and temporary augmented staff,

9. State Defendants shall develop an emergency respite
service system in ezch région for children and adults. In their
first six-month report to the Court and the parties, State
Defendants sﬁall inclu&e ﬁhe%r Flan for developing an emergency
respite-sérvice system in each region for children and adulcs.

This plan shall include specific zction staps to be taken to

=xpand any such capacity alresady available in each region and how

emergency rasplte suppoxrts will be providsd in the citizen’s own

home .

|
14
Ne}
]



10. The State Daefendants shall inform the citizen
and/or his or her parent(s) or guardian(s} about his or her

opticon to request a temporary six-month hold on a development

center bed. If requested by a citizen and/or his or her
parent (g) or guardian(s), at the time of the initial community

placement, the State Defendants will hold z bed in a

developmental center for six months thersafter, zs close to the
citizen’s home county as possible, for as long as bthe State
continues to provide sexrvices at the develcpmental centers. If

the citizen and/or the parent(s) or guardian{s) believes that the
community placement or service is not mesting the citizen’é neads
during this period, then they may reguest that the State
Defendants timely prbvide a choice of alternative placements ox
services. The State Defendants will immediately respond to such
& request in éccordance with the provisions of Section ﬁ.i.ll of
this Agreement. TIf, at the end of this six-month period, the
community plécement continues to meet the individual nsseds of the
citizen, then the State Defendants will cease holding the
developmental center bed. All community placements shall bes made
in accordance with applicgble faderal law and regulations. The
cltizen and/or the parent(s)/gquardian(s) shzll have all the due

Tocess and

ey




the State Defendants ghall immediately undertake the following
‘‘‘‘‘‘‘ ESSUCETES |

actLifns as necsssary g resolve the p proBlem:

//

2. ensure thet the Independent Support

Coordinator has taken_all reascnable efforts to

~" golve the problem;

P
=

b. convene the IDT for review and assessment of

e-‘ R LSt [ - U S S F i W N I -4 w7 S :_.:
o *\\\
uipCldQ’ﬂG an assessme Qf the support sarvices

~ ¥

and of the performance of communit prov1ders
c. 1nitiate and/or review efforts te resslve
failings and/Or pérgeived failings in the support

- seYv1cas with the cigizen and/ox the

g e -~

fﬂbarent(s)/guardian(s), the co mﬁgity providers
and the State;
d. ensure that all alternatives have been and are
actively explorsd, including'utilization of the
resplte servicas to be developed‘in accordance
with this Agreement, and have been properly
assessed for appropriateness; anﬁ
e. tzake whatever steps are necessary Lo resolve
the ituatidﬁ aither by addressing the failings in
the curr=nt community placement (including an
assassment of the adequacy cf provider
participation) or by providing oxr develcoping an

lzcement.
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adecuare and appropriate a



made that a citizen return to a developmental center, the IDT

shal

|._I

determine whether the citizen’s current provider is
providing adeguate services and if not, whether the inability to
provide the requisite support services and to protect the
citizen’s weall-being can be resolved. If the inability cannot be

resolved, the State Defendants shall, on z priority basis, ensure

that the citizen’s ISTP is reassessed and begin to develop an

‘appropriate alternative living environment, including ths

services provided to the citizen. Withkin 30 dayg of the signing
of this Agreement, the State Defendants shall develop policies
1

and procedures (inciuding grievance procedurss) addressing

changes in community placements and the return by citizens to the

m

developmental centers. These policies and procedures will b
' . L, . L P
reviewed and approved by the Quality Review Panel. The S5tats

Defendants shall track complaints regarding adequacy of services

[B]

by particular providers, shall analyze this data for trends, and
shall make this data available to the IDT and the Independant
Support Coordinator, and the Quality Review Pansl.

12. The State Defandants shall ensure that, for each

citizen for whom the IDT has requested an advocate, an advocats

-
1]
U]
g
he!
@]
}_._l_
]
T
(]
[an
r
=)
H
O
o
1
[as
Ul
e
h
@]
0
{5
n
n
o,
D
<
()]
'.._l
Q
g
D
o
o
e
ot
uy
m
n
{T
f
pan
1
)
M
i~h
n
!
0,
i
i
1
i

13. Stats Defsndants shall allow and, te thes extsnt
possibls, facilitate citizsns to participate in communil:y



agtivities and communicats and mest with other citizens and

S"._"_'D:Qrtﬁ oconsonantc Wl th this Ag'}:—% Smmali.. ‘f Che. PCammuni Ty
Development Plan®). The development of this plan shall includes a

participatory planning process that will enccmpass R

reprasantatives of all “stazkeholders” in the service system.

B,

Stakeholders ars those who receilve, provide, administer an

the

h

monitor serviges and supports, ilncluding representatives o
parties to this Agreement, individugls in leadership positions
within the State of Tennessee, citizens, family members and
guardians, service provider and vendor exeéutives and supﬁort
staff. The Community Development Plan’ shall address at lsast the
fellowing éreas: |

a. Infrastructure (system design, agency.roles,

goverﬁan e, resource devélopment}

b. Support Coordination

c. Finaﬁcing and.fiscai maﬁéééﬁénﬁ

d. Service provider and vendor development

e. Housing

£. Emergency and crisis intervention

g Access to medical care and therapy services
o Mental health/behavicoral support



address the fo

a.

[~

Education for school age children

Spacialized Sarvices

il

k. Employment

1. 'Transportation:
m. Citizen monies and personal property
n. Recrezation and leisure

&, Family support
p. Quality assurance, data collection, abuse and

neglect prevention, investigations and

monitoring
g. Advccacy and grisvance process
T Community invelvement and public sducation

The process for developing the State Defendants’
nce porticn of the Community Development Plan and

-
i

all

i

. L3
surance plan for the developmental centers &
llowing ar=as:

High-quality Individual Support Planning and

regular revisw of ISPs.

Regular monitoring of service delivery and follow-

- up by support cocrdinators.

(a8

Strengthening and empowering citizens with

ies through effective
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Lol

Increasing competence through training and
technical assistance that is timely, practical and
truly reflective of emerging kﬁowledge.

g. Aﬁ administratiﬁe structure that enablss and
promctes the development of quality.

h. Automated management information systems that make

available to management and field cperations.
i. Performance contracting and enforcement of
standards through contract compliance.

j. The development of effective mechanisms to detect,
investigate and prosacute zbuse and neglect

Representatives of these stazkeholders shall

w

participate in the establishment of specific and measuxreable
goals in each area that are consistent with the provisiong and
principles of this Agreement. In sach subject aresa, the

4+

1mpWemen?:a ion plan shall set forth spe

l...l_

fic objective

w

ates. The

Q:

assignments, implementaltion strategies and target
Plan shall also identify the obstacles to the accomplishment of
ach goal and the methods and means, including resources,

necessary for"overcoming.those obstacles. - “Regources” include

funding, personnel, and training and technical support.



transportation, health care and other nseds of citizens (=.g.,
members of local planning commissions, housing authorities,
regiﬁnal transportation authorities, chambers of commerce,‘boards
of realters, educators, and health care providers).

5. The Ztate Defendants will estabklish a

Communications System for all stakesholdexs of this Agreement

within 50 days of the signing of this Agresment.” "The System wi

I._

include at a minimum the following elemsnts:
a. An "800" phone number for information cn all
provisions of the Agreement.

b. A menthly newsletter to parents, staff and

I

other interested groups as identifizsd,
highlighting progress andrupdated names and
phone numbers for coordinators of each‘section
of this Agreemant.

c. A published summary of each Quarterly Status
Conference.

d. Presentations by the Advisory groups TMAR,
ARME, and Trade Organizations.

e. A summary annual remorL det ng areas ot
progress and arsas ot difficulty.

m will be distributed to

i

& Draft Communications Syst
The Dz C c Sy
the parties for comments. All comments will be given good faith

consideration.
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D. Development and Impleamentztion of Quality Assurance
Compeonents
1. State Defendants shall survey all community-based

rograms and facilitles cperated or supported by stata funds in

d

which former residents of the centers ars placed pursuant to this
Agreement at least annually to determine compliance with

raguirements of this Agrsement and their ISTPs. System reviews

of the quality of services and supports availakle to these former

center rasidents 2ls¢ mMusST occur on an annual basis in accordancs

#ith the provisions of Ssction X.A. State Defendants shéli
ensure that all deficiencies found in community placements-are D
remediad promptly. The reguirements of this Agreement shall be
reflected in anyrfuture contracts or agreéments or any renewal or
amendment of a contract agﬁeement with service providers and
vendors. State Defendants shall address continuing deficiencies
in community placements by ensuring compliance by the service
providers and vendors with this Agreement.

2. The Director of TQI shall develop and disseminate
annually to citizens, their families and guardians a "consumer
satisfactioﬁ" survey. The first such survey shall be sernt cut
within thrée-months of the filing ¢f this Agreement with the

Director ©of TQI shall be responsible for cellecting

0

Court. Th
and collating the responses to those survevs, and the State

Defendants shall take action to resolve concerns exprassed in ths

5

3 21l developmental cesnters, community-based programs
and fazcilities coversd by this Agrsemsent shall meet state and



Pefendants’ waiver plan and State Defendants’ most currsnt

Sexvices, consistent with this Agreement,
4. This Acreement contemplates that the gquality of

support and services provided in the developmental centers and in

th
a
i
2
Ja}]
[_J

the community will be assured by a variety of formal and in

means, including:

a. -State Defandants’ existing policies and
procedures;
b. the development and implementation by

DMEMR of revised quality assurance policies
and guidelines pursuant to TQI and this
Agreement;
c. further education of citizens, their
families, support staff and the public
regarding their rights and responsibilities;

d. the establishment of and oversight by the TQI
Director; ‘
e. the establishment of and oversight by the

Independent Support Ccordinators;

the invelvement and oversight by - -
advaocates;

Fh

g. thae sstablishment c¢f and ovsrsight by ths
Quality Review Panel; and

h the establishment of and oversight by a
statawide n=twork of trained investigators
reporting to the Investigacions Coordinator
in the Office cf Investigations

5 For the Zirst two (2) vyears following this
Aorssment, State Deifsndanis shall conduct a therough mertality


http:5'0.2.11

view of deaths of any citizen in the community. Thereafter,
Stats Defendants shall conduct thorcugh mortality reviews of
suspicious or unexpected deaths. On a quarterly basis, the

f

D-“oc or of TQI shall compile morbidity and mortality data.

f . .
EL/ . Emplovee., Vendor and Community Educaktion
AN . .
ybuaéiﬁfa‘ 1. Within 120 days of approval of this Agresment,
Srdte Befsiidants shall develop-aud submiit-to the partiss and the

court & trazining plan to develop the skills and competencies
requirad for implementation of this Agresement. If any party

eg shall meet and confer to resolwvs

(o

objects to the plan, the part
any objections.

2. all tralnlng requiraed by this A reemeqt shall be
conducted by individuals with demonstratsd expertise in the
particular field, decumented as to time, duration, attendance and

. %,
results, and all training, unless for good cause, shall be

competency-based. State Defendants shall document each training
session and identify persons trained 211 new employees shall be
provided appropriate training in a timely manner.


http:unexpect.ed

-

number of qualified nurses, physicians, psychiatrists,

sychologists, registered physical therapists, and other staff

f

re employed at each develcpmental center to provide adegquate and

1

cars and ‘servides bo the cifizens and teo fuilfill the

(]

oriat

0

por

requirements of this Agreement.

2. State Defendants shall employ a sufficient pumber
of registered and licensed practical nurses to provide adequate
nursing services to citizens. The use of temporary staff and
staff overtime shall be ke?t tc an absolute minimum. Within

three months c¢f the signing of this Agreement, State Defendants
shall £ill all nursing vacancies. Thereafter, the Stzate
x

Def=sndants shall use their best 2fforts to ses that vacancies ars

ndan

l—h

filled within one month of thelr occurrence. Starte De

tely trained. This

;U

shall ensure that all staff are appropzi
training will include training all clinical and direct care staff
to recognize‘signs of mental illness and training all medical
staff znd direct cars staff in emsrgency procedures. Nurses will
monitor regularly citizens’ health status, including changes in
activity levels, weight gain or loss, skin tone and color, muscle
tone, gait, movement, slesp and unusual incidents. They will

cocrdinate the identification and communilcation of health

1
L
(@)

|



endan;s will employ a Chisf Behavior

3 State Def
Analyst ab each institution with the following gqualificaticns:

) a Ph.D. in psycnology specializing in applied behaviocral
psychology, and b} experience assessing the behavior treatment
neads, including functicnal analysis, of developmentally disabled

perscons with severe maladaptive behavior, developing,

!_.l.

implementing, and. evaluzting individual Rehax

|_-
8]
[t
-3
H
(D
‘
s
=]
D
3
T

Programs (BTPs) for such individuals, and supervising other

behavior analysts in these professional practices, N

4. State Defendants shall employ the services of
Masters level behavicr analysts sufficient to provide adequate
ehavicoral gervices to all citizens. Behavior analysts shall
ensure that citizens have behavior plans and adequately trained
staff; that behavior programs ars im 7 emnented and documentsd; and
that outcomes of behavior programs are evaluated and revised by
Ehe team when‘necessary.

5. Absent agreement c¢f the parties, State Defandants
shall employ qualified primary cars physicians sufficient to at
least meet -a ghysic;ai to citizen ratic of 1 to 100 at each

regional center. State Defendants shall employ a gualified

medical diresctor for each center, who will not be counted in this

ratio.

6. State Defandants shall em?loy or retain the
services of gualified medical specialists to provide adeguate and
aoprcopriats care and sexvices to all citizens who need such cares

i
L¥8)
-

|



)

(CPTAs) /Certi
provide adeguate and appropriat

tizens w

Development Technician Trainers
Technicians (DTs) who regularly

basic emergency procadures, i.e.

manauver. -~ The State Defendants

cf drills, the compsitence of al

emergency medical procsdurss, 4
provide such additiconal
nacessgary to snsurxs staif

ompe

Further, the Sta;e Defendants s

commonly used in emergencies ra

in each residential unit.

B. Health Care

1. State Deife

trzining as the evaluations

shall emplcoy or retain the
Therapists (PTs), Occupaticnal
Physical Therapy Assistants

& care and servicess and hands-on

ho need such care and services.

=TT 1-Staff i
[=RN i silletll b LIl

4 Wl

State Defendants shall alsc train

i
(DTTs) and Developmental
provide direct c¢ars services in
, First aid, CPR and the Heimlich

hall h
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evaluats, thr use

erform
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ocument such svalu d
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icate 1

Lence in emergency procedures.

iz L2

make madication and eguipment

adi available to qualifisd staff

shall provide to citizens adeguate
and appropriate medical, nursing,

management service and medical specialty services
a State Defandants snall conduct Choroughn
mortality rsviews of svery citizen desath Abssnt agrsement I



the parties, the mortality reviews shall be completed within
forty-£five (45) days of the death, and shall include specific
improvement plans as indicated. Each Center;s medical director
shall be rasponsible for implementing improvement plané and

ensuring that the needed data collection systems are in place.

L. Stat Defendants shall hire and utilize a

Il
(Y

—
il

~onsultasnt
B s T ML = U

Hternal peer reviews of ‘medical and v

11l
D

ond
nursing services at least annually. The results will be used to
evaluate State Defendants’ medical and nursing practices-and
training nesds.

c. The medical andrnursing directors at each

r

it

centar shall develop and implement a bi-monthly internal pe
review procesgs. Results ¢f the review will be provided to the

cznter superintendent and the TQI dirsctor.

d. Stzte Defendants shall coordinéte an i;ter—
facility peer review process undertaken by professional staff of
the centers touring the other centers. One
inter-facility peer review per quarter will be conducted. Each
center will send designated physicians and nurses to anoﬁher
center to conduct a peer review of tha;_ggnter. The schedule of

such reviews shall be varied so that representatives from each

center review all others. Summation c¢onferences will follow each
of these internmal peer reviews and the results will be submitted
toc the center administrators and the TQI Dirsctor. The rasults
will be used to improve health outcomes of citizens and to



arse physicilans

0N

de

®

quate and appropriate he

fu

they are responsible.

shall, in a timely manner:

they ars responsible; 2} de

s these ¢citiz

such services; and 3)
recommendations of cutside
findings, documenting what

Phvsicians also-

=
-

therefor.
coordinated but minimally 1
routines side effect 2
‘brought to the attention of
thgt'citizens have routine

regular access to medical c

=

-

Toward this end,

alth care
primary care phvsicians
1) evaluate sach citizen for whom

cialized medical

=
=

r

terminz . wha 2

sp

‘ ' citizens receive

a nsur

{:

nd

b

appropriatg action to respend to
medical specialists and laboratory
action has besn taken and the resascns
will assuﬁe that citizens have
ntrusiv

lth care; that they have

ening; that citizens’ health changes are

the phyvsician in a timely manner;
X . . 3
blood studies; and that they have
are and routine examinations.

ff shall:

0k

For each citizan, medical st

and

r

(1) Develop a comprehensive problem lis
an annual medical plan that idsntifies the citizen’s health goals

and the expected ocutcomes for cars and treatment; and will

participate actively in the incerdisciplinary team process to
prevent health risks to citizens, including, but not limited to,
the prevention of injury and abuse.

(2) Provide adequate and appropriate medicazl
management for citizens with feeding disorders, and work
cooperétively with the Clinical Nubritional Manacement Tsams,

2
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interdisciplinary team to define and move toward sexpectaed eating
ocutcomes, ensure that citizens ars fad saiely and properly obtain
needed medical and/or surgical interventions, and recsive

v

adequate nutrition and hydration.

{3} Provide adequate and appropriate madical
management, including timely and aporopriate interveanticns or

raferrals for citizens with acute orthopedic trauma or chronic

orthopedic disorders, and work cooperatively with physical and

1,

occupational therxaplsts and the interdisciplinary team to prevent

!_l

citizens from suffering unnecessary pain, disfiguremsnt, or loss

I

cf mobility and functiocn, with the understanding that the gezl o
citizens’ physical thafapy programs'shall be to enhance the
capacity of the indiwvidual to function, i.e., to enhance the
ability ©f the person to move, sit uprigh; and participat; in;
activities, and to pravant loss of function and range of motion.

(

IR

)}  Precvide adeguate and appropriate medical
managament for citizens with seilzure disorders, and work
cooperativaly with neurology ccnsultants and the
interdisciplinary team to ensure the citizens receive treatment
thatis therapeutic;‘safe, and effective.

(5} - Provide adeguate and appropriate medical

management for citilzens who have behavior discrders or who ars

rzceiving psychotropic medications; and werk cocperatively with
the interdisciplinary team and with staff and ccnsuliing
psvchelcgists, behaviecral analysts, psychiatrists, and mencal



18=2lors to ensure citiz

khealth coun ens recsive appropriate and
effective treatment services.
(6) Provide adegquate and appropriate
emergsency medical care.
| (7) Participate in transitionm planniné and

implementation of the transiticn plan for citizens for whom they

ra“the atrending

o

o

—

ransiticon, analyzing the medical resources that the citizen may

=]

require in the community, and assisting in the determination o

priataness of the community setting chosen for the

raestraints

(8)

Ensure that all mechanical

ically appropriate for the individuals on whom thay
.

team on a regular basis and used

onal judgment.

-

(49
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1. Statae Defendants shall ensurs thabt citizens

st number of different

D

with seizures are prescribed the faw
medications appropriate for effective selzurs managsment.
Citizens who have been seizurs free for Lwo years or mors will be
assessed, in co;sultation with the interdisciplinary team and a

neurclogist, as to the apprepriateness of medication withdrawsal,

aad ™ o R 4 - —— . —_— =, ———— = - — g T I . v om
Thae Memi S1070 &is 0 Tha annronrlscansas AF mediazar-dieosn wrtrh A=
SEMD AR e L B L e AL L S iee s QL MR CLCI T O WL L ROAWI L,

as well as any withdrawal plan and resﬁlts, will be documentsd in
the citizen’s medical record.

i. State Defendants shall not administer
medications by the intramuscular {IM) route for citizens in
status epilespticus. Citizens in status epilepticus shall be
immediately transported by ambulancs to emergency care at an
acute care hospital. Anticonvulsant medications wili ke
administered to citizens in status epilepticus via intravenous
(IV) ox rectél routes only. Ciltizens who are potentially at risk
for status epilepticus or to periodic prolonged series of

seizures will be identified, and a plan developed by the primary

care physician and neurologist which sets out planned or

recommended treatment for that individual if status or a geriss

seizures occur.
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to and frxom acute care hospltals
m. State Defendants shall ensurs that center
physiclans apprcpriately prescribe medications and monitor blced

s and drug side effects.

i_..l
I11]
o
(D
]-_-J

n. State Defendants shall provide citizens with

appropriace and adequate dental ¢are. CitizZens will have access
to preventatlive and restorative treaztment. Staff will be trained

to support ciltizens’ dental needs.

2.  Mental health cars - State Defendants shall

provide adeguate and appropriate mental health care to citizens

nd behavicral

o

wno need gsuch care, including psychiatric
services. State Defendants shall ensure that the use of
psychotroplic drugs is appropriate and linked to a mental health
diagnosis, and that medications of any kind shall not be
administerad as punishment, iﬁ'lieu‘of a training program, or for

the convenience of staff.

0

a. State Defendants shall document thab, prior to
using the psychotropic medicaticn, other, less restrictive
technigques have besn systematically tried as part of a training

program and have been demonstrated to be ineffective. Such

documsntation in the citizen’s record must include raliable

|_

behavioral data and analvsis of cutcomes for the citizen.

b Prescripticn medicaticn may only be
zdministered upon order ©f & physician and psychotropic

(8
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- & psychiatrist, except in case cf an emergency use of

psychotropic medication, which must be reviewed by the

(}

psychiatrist within 24 hours of the crder being written. The
psychiatric consult shall bs obtained to determine whether ths
use of any medication is supported by a diagnosis of mental

illpness (or other medical reascn), that the diagnosis is
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appropriate. In making this determination, the consulting _
psvchiatrist shall make a complete assessment of the citizen,
including observation of the citizen, examination cf the
citizen’s medical and behavioral record, and comsultation with
the citizen’s primary care physician, psychologist, behavior
analyst, and other IDT members, including direct care staff.

‘ . .
c. State Defendants shall institute and implement

pelicies which reguire the recordation in each citizen’'s record

h

and the separats rsport to appropriats professional staff of any

e

medication error or adverse drug reaction. This information
shall be used for trend analysis, and identificatcion of
corrective measures for error rates excesding professicnal

gtandards.

C. Phvsical. Occupaticnal and Nubritional Mansgsment
and Servicas

1. Stata Defendants shall ensure that all citizens who

3 =] - . JR. B —~ ERTa . o= = = o T+ 11
acsguacsly clmely, alid apprupr_at:L, Stcate Defendantz will not
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peses an undue risk to harm tc any citizen. State Defendants
will not allow citizens to be fed in any unsafe position ox
faster than they can‘safely chew and swallow food.

2. State Defendants will establish one Cliniczl

Nutriticonal Management Team at each develoDmEutal center for

avary 25 citizens requiring nutritionzl management.
2. State Deifendants shall Sevellp, in accordance with
the treatment strategy, and implement & nutriticnal management

plan for each citizen including: positioning the citizen

{before, during, and after mealtimes) and specific instructions
to the person feeding and/or supervising the citizen, and

irformation to food service staff regarding consistency of diet

s

-

or other dietary related 1nLormatlo“.
4, 8tate Defendants shall train the staff who will
x,

feed the citizen to competency on each specific fseding

hnique, procedure, and/or instruction contained in the

%)
v -
¢!

individual nutritional management plan, including positioning.

No staff person shall be allowed to feed a citizen with
documented dysphagia or related problems until the staff perscn
has demonstrated competency in the particq}g;_fégging_Fe;hniques,
preccedures, and/or instruction for the gitizen contained in the

citizen’s individual nutritional management plan.

S. Stata Defandants shall menitor the staff during
mealtimes to ensure that the nutritional management plan is

ths
]
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at least quarterly, have

the Nutiritional Managsment team revisw each citizen’s nutritional
management plan and the imglementation of the plan, assess the

effectiveness of the plan, report on progress to the
Inter-Disciplinary Team, and make revisions to the plan, as
needed, to improve effectiveness and sensure that the citizen is

faed safsly and prope

|._1
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7. State Defandants shall develop and provide, and
fabricate 'if necessary, professionally designed thexapeutic.
suppert devices and services, including adaptive eguipment,

positioning, and other assistance nacessary to protect each

citizen from harm and regressicn. Devicas whose continusd use

will have the effect of increasing deformity shall not be used,
unless expressly permitted by the IDT.

§. State Defendants shall provide adequate and
appropriate physical management and occupational therapy services
to all citizens who need such services, including proper
positioning, adequate egquipment, including wheelchairs, and

1 therapy interventicns. The goal of =sach
citizen’s physical therapy program shall be to enhaﬂCQ the

canac1 v oF tha 1nd;v1dual to UPCLTOH, i.e., to enhanco the
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ability of the person to move, si

activities, and to prevent loss of function and range of mction.
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equipment. State Defendants shal
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crofessionally designed and taught in-service training for direct
carz workers and other staff, including orientation training for
managars and a&ministrators in positioning, tramsferring, and
implemanting physical therapy programs for pﬁysically handicapped

citizens.

tate Defendants shall ensuie that staff actually

L]
€l

sV

{0

monitor and correctly position citizens throughout the day and
implement a quality assurance program to monitor that citizens
are coxrectly positioned according to their individual plans

throughout the dav.

D. Active Treatment
1. State Defendants shall develop and deliver a

professionally designed, consistently and aggressively
L

implemented program of training, treatment, and cther sesrvices

H

for ezch citizen to enable him or her to function with the
greatest self-determinzation and indspendence possible.
2. State Defendants shall provide adequate Applied

Behavicor Analysis (ABA} services for all develcpmental center

State Defendants shall develop and implement for each

clitizen

R

cigizen an individualized suppert plan that is designed hy a

compatent and appropriately constituted IDT, that is based on

functional assessment and consistent with the person’s vision of

functional skills, incliuding skills inm the arezs of
communication, self-help, safstv and daily living and that
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quarterly in order to ascertain the adeguacy and effectiveness of

the trzining programs. Review of citizens’ progress under a
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g program that inciudes a rsducticn component to raduce

in -order to ascertain the adequacy and effectivenass of tha
behavior programs. Programs found upon review to reguire

medification must be modified.

E. ERegtraints and Restrictive Behavioral Managsment
Practices.
1. State Defendants shall prcovide a safe environment

for each citizen, and shall ensure that unnecessary or

inappropriate restrainis_ are not used on citlzens.

nts shall ensure that every behavior
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with which behavioral data is to be recorded by direct care

workers,

afarmcdante ohal
Srancanty g <

e

technigques were systematically employved as part of a

training program and were ineffectivs.

-

profassionally des

gne

A

. State Defendants shzall docums

4 nt each tims
restraints or time out is used and the length of time for esach

use. If emergency restraints are used for z citizen two or more

.. P . . . . ; , L9
times in one month, the interdigciplinary team shall mest to

review the use of emergsncy restrzint. The BMC shall conduct a

monthly review of all use of restraint and all use of time out.

The Human Rights Committes shall also review restraint usage cn
regular basis. Each committes shzll make recommendations with

the appropriatensss of the use and continued use cf

the restraint. Such recommendations shall be promptly
implemented
g Pronse restraints or taks downs shall not be

I
i
-



6. Unless approved by the Human Rights Committee,
citizens’ perscnal property and freedoms shall not be used as
contingancies for behavior managsment programs.

F. Prowvisicn of Care to Citizsns With Hezring, Vision or
Communication Needs

1. State bDefendants shall provide adequate and
appropriate hearing, vision, and communication services and
‘necessary techriology £o citlzens.

2. S8State Defendants shall assess, évéluate, develop,
"and implement programs, including the use of augmentive devices

as needed, for each citizen with communication deficits,

t]

including deaf or hearing impaired citizens, to teach appropriat
commuﬁicaﬁion skills. Fox hearing impaired citizens for wheom
amplificatioﬁ is effective, amplification devices shall be
provided, along with any training necessary to allow the gitizen
to use or become accustomed to wearing such devices. on units
housing a citizen who'ié being taught sign language, the Stéte
Defendants shall make best efforts to havs at least cne direct

care staff person on each shift who knows or is learning sign

language.
3. State Defendants shall assess and evaluate each
citizen with a vision impairment to determine his or her need for

eveglasses. Whers nseded, eyeglasses shall be provided along

1 &
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aining designed to ensure the citizen can and does wear
d

he Stzate Defendants must provide training and services Lor
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ndividuals who ars blind and provids assistive devices, such as
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ants shall provide for each citizen a

avironment that meers the needs of the citizen and ensures
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infection contfol and sanitation are complied with.

3. State Defendants shall ensure that the environment
is adequately hazard free, clean and in good repair.

4. State Defendants shall comply with the qualityv

assurance mechanisms outblined in State Defendants’ TQI.

‘H. Regident Propertv

i. State Defendants will ensure citizens’ right to

VII. Protection From Harm

A State Defendants shall immediately act to ensure safs
and humane living environments for citizens and protect citizens
from abuse, mistrsatment and neglect.

B. The State Defendants shall identify immediately all

itizens who azre at risk of serious harm or causing saricus harm

9]

to others, bscause of significant health ¢are needs, seli-

injuriocus or aggressive behavior, or any cther cause. Thoss

. - _ - - iy
interventions to r=ducsa L[he risk cf harm The team shall review
3 - = N = 1 s — - -
the acticns taksn and the cutcomss for the person at least



monthly and revise the person’s plan and services 1f indicated.

The Chief Beshavior Analyst or consuliting behavicr analyst,

the interdisciplinary tsam or a physician shall require adecuats
staffing to ensurs safsty. The assigned staff shall be gpecially

ot
]
]
[

ined in the appropriate behavicr management and teaching
techniques appiicable tc the citizen for whom they are providing
the coverage.

C. State Defendants.#ill provide adequately trained and
supervised direct care staff to meet a 1:4 (day), 1:4 (evening)
and 1:8 {(night) staff~to;client ratio at each developmental
center. All direct care staff will be trained to recognize and
report abuse, neglect, and mistresatment. This ratio shall be
calculatad by éounting only_staff actually on duty at each
center. taff engagsd in housekeeéing or other chores may not be
counted to meet the staffing ratio. Furthermore, staff agsigned
to 1:1 interaction with a particular citizen may not be counted
in the staffing ratio for the othér citizens in the area.

‘D. State Defendants shall design and implement a data
collection system for tracking incidents of injury and suspected
or zlleged abuse or neglect statewide.

mEfmeﬁaté'Defen&aﬂES'éhéiiwﬁféééféwé'ﬁéﬁthifwiﬂfﬁryrﬁegbft
for each center that describes type of injury, citizen(s)
involved, locaticn, shifts and staff present or on duty for the
purpose of identifying factors leading to such injuries. All

repcrts, including rscommendaticons to
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2 Abuse and Neglect Preventilon Committee and the Behavior

-

Management Committee of each facility for that facility's

[

injuries.
F. State Defendants shall ensure citizens ars protected
from abuse, neglect, and preventable injuries, unnecessary

estraint and restrictive procedures, and unnecsssary medlcation

through prevention, resperting, investigating and resolution
techniques. revention includes elements of staff training and
supervision. gystematic review of information about abuse,

neglect and injuries shzall occur. The causes of abuss, neglect

T

fein

ed so that the conditions and

Iy

}-24

and injuries shall be ident

actices contributing to the cceurrsnce of such incidents will

g
-

be eliminated.
G. The State Defendants shall establish and adequately

—

staff an Office of Investigations {CI}. The OI will have®an
Investigations Cpordinator who will coordinate all investigations
in the community and in the institutions. The Investigations
Coordinator must have experisnce in investigations and law
enforcement, and will report directly to the Assistant
Commissioner for Mental Retarda tion Services. The Investigations
derdinétofmshail_éégéblish reéuléf béﬁmﬁﬁiééﬁidﬁé wiEﬁ the

Tennessee Bureau of Investigation, the Tennesses Comptroller’'s



Vo

Investigaticns Coordinator, at His or her discretion, may redact
from the COy*ES sent te thse parties any information the rslsase
of which the Investigations Coordinator believes may compromise
an ongcling investigation. The United Statss Department of

Justice, under its FESPOHSLbiT.tiES as a law enforcement agency,

reserves tHe right to raquest and obtain any redacted

information.
H. State Defendants shall assure that the Office of
Investigations is sufficiently staifed at the resgiocnal level to

nd

h

,.J

promptly and fully investigats all allegations of abuse

m

neglect. The investigators will be responsible for investigating
abuse, mistreatment, and neglect, including injuries they suspect
may have resulted from abuse, mistreatment, or neglect!an& all
serious injuriss of an unknown cause. For purposes of this
gsecticn, the terms zbuse, mistreatment and néglect shall be
interpreted brecadly. The Regicnal Investigators shall report

directly teo the Investigations Coordinator.

I. The qualifications c¢f Investigators will include:

~ - - - 1o Professional training and experiefdce in conducting

2. Demonstrated skill in investigation technigques and

I
123
D

i



e

Derscns.
Such gqualifications and training may be obtained afrer

an Investigater is hired, but before the Investigator is assigned

materials to all citizens, staff, vandors, parents or guardians,

advocates, and appreopriate law enforcement and community groups.
!

Investigators will report in writing zall allegations of abuse,

1

mistreatment, or neglect and the Investigater’s determination

that the allsgation was founded or unfounded to the
Investigations Ccordinator, and the center’s Superintendent and
Abuse and Neglect Prevention Committes, or the DMHMR ragional

diraecter and the head of the responsible community service

K. The State Defendants will form an appropriately

constituted Abuse and Neglect Prevention Committee at each of the

ragional centars to provide effective review of abuse and neglect

allzagations and maks recommendations for corrective actions.
L. All direct care staff will be tralned to appropriately



2A. The 8tate Defendants shall, within the time frames sst
forth, take the following measures to comply fully with the

Individuals with Disabilities Education Act (IDEA) 20 U.S.C.

§§ 1400 et seqg., and applicable state law. The requirsments of
this section of the Agreement shzll apply to all schocl-age

children currently or fowmerly residing at the develcopmental
centers,

'B. State Defendants shall retain the services of a

se¢ in the fisld of special

}—l

I.Jv

consultant (s) with proven expert
education services to evaluate and make recommendations regarding
school services to citizens. State Defendants shall implement
those recommendations to the extentvpossible and provide the

consultant raports to each invelved loczl seducation agency

n

(LER’s) . State Defendants will assist LEA’s in learning iZnd
'accessing current practices in education under the IDEA and its
implemeﬁting regulations.

C. The State Defendants shall assure that gtudents axe
placed in the least restrictive enviromment appropriate for each
individual child and assure the availability of supplementary
“aids and services to each student/child when appropriats
including modificaticn and adaptation of the regular éurriculum;

PSR
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ted therapies and support from paraprofessicmals.
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study shall include
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L. The State Defsndant

the zppropriatsness and practicality of providing sxtandsd schcol

1

L

] -~
i



sufficient consultation expertise to the LEAsS.

on sexvices for students with challenging behavior.

B. pon entry of the Ordsr zpproving this Agrssment, State

!’D

ducational programs as specified in their IEPs. Whenever

appropriate and consistent with the child’s IEP and placement in

the least washrictive environment, the child shall bhe eoducatsd in
local public schocl systems. State Defendants shall provide

X. First Amendment Richts

T

A. A citizen, advocate, guardian or state smployss may no

—

e precluded or discouraged from exercising his or her rights
=

]

under the First Amendmeni to the Constitution of the United

States
- . 4 -
B. State Defendants shall develop and implement within 30
days, in consultation with the parties, a policy on enabling

-

class members to communicate, associate and assemble with others
i their choice, and enabling class members to mest and speak
privately with friends and others of their choice.

C. State Defendamts ghall immediatelv communicate this

olicy to all stafr mambers at state dEV:7ODﬂ¢Qt 1 centsrs and to

o)

amendments) with communibty se ces agenciss serving class
memkbers, which provision shall provide that community services



agencies agras nob to preclude or discourage class members from

exarcising their First Amendment rights.
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ndants shall within thirty (30) days establish

a process of disciplinary sanctions for staff members who viclatse

this policy by including such viclations as an offense £8r¥ which =

disciplinary action may be taken under State Defendants’
DersonneW po?1CLes

E. State Def eqdaﬁts shall allow class representatives,
-other advocates and members qf religious organizations and
community organizations reascnable opportunities to coﬁm;nicate
with all class members and shall affocrd all class members

reasonable opportu it1es to participate in community activities.

¥X. Monitoring and Enforcement

A, guality Raview Panel

- . . . =
. a 1. The Quality Review Panel (Review Panel or fel)
> 4~ shall be constituted by three individuals mutually adresd upon by
e . - B B <
the parties with recognized expertise ir tii/;ield ot
developmental disabilities, transitional ard community services.

ird member will Chair the

Panel and will work full- ?;Ti/zﬁ that position for at least the
-first tworyears fol1ow1ng the Court’s ertry of this Agressment.
For selaction of thé membsrs of the Panel, each party may submit

respective resumes. The parties




. focused on the task of

i

v ,"‘”( 1 ‘-—_“ -
ntinue to serve, his or her replileament
-

shall be sgelacted in the same manner as described above.

2 The purpose of this Panel is to agsist in the
implementation of this Agresmant The Panel will have two
primary functions: 1) to review placement decisicons and
planning; and ii) teo assist in menitoviog the 1-1:v,1;:,-.er"1e:1:e'::'_.:::: of
this Agreement. It is intended that the Panel will pursue a

problem-solving approach so that litigation and disagresements can

be minimized and the energies of all interestad persons can be

-

me=ting the nesds of the citizens and

D4

achiasving the outcomes reguir by this Agrssment. To the

F

-y

n=l

i_l

m

ends, the Review Panel derelop a set of policies and

procedures cconsistsnt with this Agreement and professional

in 30 days of the seating of the Panel in®

n
11
3]
i
QI
Al
i
ol
n
£
'...l
(a
=
|-J

conjunction with the parties and subject tc their agreesment.
Thesa pclicies and procsdurses shall be documented in writing and
distributed to all parties and the Court (Magistrate Judge):. The

Review Panel may modify these policies and procedures, including

the methodologies for reviews diecuseed below; as approprlaue to

t tbe rechwrements of d1f rent stages of the imnlemencaticon
g gL

of this Agreement. Any party may recommend such modifications to
the Review Pansl. All modifications of thess pclicies and
proceduras must be made in writing and are subjsct to the
partlesg’ agreemant. Any disputes concerning these policiss and



3. The Panel will operate as fcllows:

b

2. The Panel will meet at least guarterly to

carry out lts responsibilitiss as outlined in X.A. 2. and shall

meat at such other times as it deems appropriate. The State
agreas to provide the Review Panel with sufficient resources to

perform its functions under this Agreement, including resources

03]

to employ experts and staff. Within 45 days of the appointment

[

of the fuli Review Panel, the Panel shall submit an annual budget
to the state for review and approval, and, thexesafter, shall
submit a budget on an annual basis two months prior to the
Beginning of the proposed funding pericd. This budget will show

the resource needs and costs associated with planned activities

e,
of the Review Panel for the coming year. This budget should

provide sufficient detail such that proposed amounts for spending
and rescurce allccation by area of activity are set out. Thess

planned activities will be consistent with the responsibilities
and duties of the Review Panel ' as described in this Agresment.

The State and the Review Panel shall agree on methods for

clear documenuatwoﬂ ‘and accoupuability regarding Review Panel

I

or ensuring that Review Panel

expenditurses including procedurss

ensation from tne State. EReview Panel

=
:
(D
[ﬂ
H
1
1
0]
1_1.
ﬁ)
T
|
=
D
—
]
0
0
=)
g

1.

members shall rsceive appropriats and timely compensation from

s r=imbursed by State



‘budget amount. The Stat

incurrad in performing thsir duties. Reimburseméﬁt rates for
cut-of -pocket expenses, including travel, shall be consistent
with existing State regulations. The annual cost of the
activities of the Review Panel will not excesd a cap oZ $353,000
without an approved modificaticn. In the event that |

unanticipated circumstances give rise to the need for budget

=
0
Ny
T }.J.
mi]
j-:.
0

i cations during thes year, the Review Panel shall submit to

s for modificaticns of its annual budget.
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Budget modifications include substantizl changes or incrsases in

spending and resource allccations in the existing budget as wsll

as expenses that will excead the annual cap amount. Total

raguests for modification ghall not excsed 20% of the annual

nel with

b
J—
s1]

also agrees to provide the P
additional 450,000 of-“in—kind” servicas and support (copying,
phones, office materials and space) annually. If the State and
the Review Panel are unable to resolve budget and related issues,

.

with ths

1
h

they will pursue rasolution through mediation confaren

Court {(Magistrate Judge) with notice to all partie the

n
-
I

Review Panel feels that its ability to perform its duties is

being constrained by the State’s actions concerning budget and
"related issues, then the Review PaneTAmay ‘Seek immediazte review
and relief through the mediation process herein described witno

the Court (Magistrats Judge) with notice to all partiss.

b The State agrses that the duties of the TLI
Zocxdinator at esach developmental center shall include assisting
the Review Pzrpsl in ths perfcrmance of ics functicns I this



State and the Review

—

Panel shall determine s mutually sgreesabls alternative for

providing the services of an ombudsperson at each developmental

¢, Consistent with secticn V.A.9 of this

Agreement, the ISTP and Independent Support Coordinator's
placemeqt cbrt1v"cQtlon for each c*tlzep will be f11ed wlth *he

PaDeT. ‘The Panel wil l review each lﬂd’ 1dual placcmeﬂt pricr to

ch placement occurring. The Panel shall ccmplete itg reviews

and report to the IDT within twenty (20) days of receiving the

ISTP znd certification from the IDT, unless the Panel requests
-time for a particulér placement. The Panel’s rsview
will include review of relevant supporting documentation and
issues raised by members of the IDTl Such reviews shall

determine the adequacy of the placement and ensure that the

placement meets the individual needs of each citizen Where the
Panel determines that theres are major defic iencies with a
placement, the placement shall not occur until all the identifis=d

major deficiencies are corrected. Any other deficiencies shall

be corrected in a timely manner.

such reviews will be conducted by all three members of the Panel,
but thereszfter such reviews may be ccnducted only by tne Chaix,

with the other members

- -.For the-first six mon;hs following the seating of the Panel,



e

specified with particularity. State Defsndants shall correct
such deficisncies in a timely manner.

d. The Panel will assist in monitoring compliance
with this Agresment. System reviews of the quality cf all

services and supports providad to the citizens in each of the

developmental centers and in the community shall be conducted by

= =

the Panel on an annual basis. These reviews shall he cenducted

separately and staggered every six months, with the first review

of all the institutions coccurring within six mconths of the entry

h

of this Agrzement and the first reviaw of the community services

provided to each citizen occurring six months thereafter.

Within two months of the seating of the Rsview Panel, the
Panel sghall develop, in conjuncticn with the Parties and subject
to their agrsement, a writtemn, professionally—based, evaluaéion
methodology to be used for their amnual system reviews cf*the

quality of all ssrvices and supports providsd to citizens in the

developmental centers and in the community. This methodolegy

shall include at least the following items: 1) the number and
tvpe of experts the Panel anticipates will assist in evaluating

compliance; 2} the sampli ng approach and data collection methods;

"3) the approach and procedurss for site visits, site visit

praparation, and on-sits data collection; 4} the anticipated
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Panel’s policies aﬁd procadures snalL apply to medifications o

hzve this me thOdOLOg} foL at l;asburouc monthz before the Review
Panel conducté the initial reviesw of either the institutions or
the commu%ity. This methodolo gy is intended to give a framewcrk
for the Panel’s reviews, but shall in nc way operate tc amend,
alter or otherwise displace the raguirements of this Agreement.

The Review Panel may modlify thelr mst

'.3“

odology. The provisions

get out abgve in Seﬁt on X. A. 2 regarding mod1r1ca*lons Of the

Hh

the review methodology.

In conducting their reviews, the Review Panel shall work

cooperatively with the State and, to the extent possible, notify

tha State of their cbhbservations and conclusioms as raviews take
place. The Review Panel shall submit to the parties and to the

Court a written report for each review that details their

-

methodology, findings and recommendations. The focus of these
reports shall bs on compliance with this Agrsement, but th

1

reports shall also contain appralisals of the progress made by

._.l
}ud

Statse Cefendants during the review periocd. The State shal
ensure that all defic lencweb are remedied promptly. The parties
may wish to discuss these reports within the context of the

provisions..of scheduled quarterly status confersnces with the

Court. If disputes arise as Lo the scope, findings, or
recommendations of these reports, the parties shall maks every
affort to resolve these informally. Any disputes that cannot bs
resolvad shall be addrsssed through the procesges described in
section B.1l. of this section, beslow



w2re shall be no ex parte communicaticns between

6
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[ag

the Review Panel and the Court. Ex parte communications among
the Review Panel and the parties are permitted.

£. In the event that the State has concerns ahout
whether the activities of the Raview Pansl are unreazcnable or

noongistent with the terms of this Agresement and is unable to

e

1 h

rezsolve these concerms informally with the Review Panal,.hhe ...
State shall sesk to address these concerns through mediation

conference with the Court/Magistrate Judge with notice to all

BR. EReporting and Enforcement

H
(

1. If any party believas that State Defendants a

failing to comply with this Agreesment, or with any part thersof,

a3

he party must confer with State Defendants in a good faith

effort to attempt to reach an agreement regar ding correctlons of
any of the alleged deficiencies priocr to bringing an enforcemsant
action. If the parties are unable to agree, any party shall

request a mediation conference with the Magistrate Judge assigned
te this case. This réquirément is subject, however, to the
fellowing emergency exception. _Any party may bring an action for
immediate lﬁganctlv ralief ifzﬁﬁe‘pértyrBéiiéﬁés”tiéﬁﬁéhéré” -
exists an imminent or continuing risk cf serious harm to anv

citizen that is not bsing addressed appropriztely by State
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8fforts at conciliation and mediation are unsuccessful. If

madiation or furthsr injunctive relief prove unsuccessful, a
party may saek additiomal relisf from the Court.
3 The parties shall hold quarterly status conferences

with the Magistrate Judge assigned to this cass to revisw State
Defendants’ compliance with the Scheduls cf Implementation,
incorporated as Attachment A to this Agrevhent. -

4. State Defendants shall provide to the parties and

the Panel copies of

the TQI internal and external peer raview

reports, and any annual surveyvs, including the surveys of the
¢communitv-based programs and‘facilities referenced in V.D.1.
State Defendants shall provi tc the parties and the Pansl on a

monthly basis: primary decumentation *egardlug deaths (inciuding

u

eath certificates, death.summarlas, discharge papers,
investigative reports, and preliminary and completed autcksies);

statistical summariss o

th

incidents and injuries; rélevant summary
information on hogpitazlizations and code blues; summaries of
restraint usage; completsd abuse and neglect investigation
reports and documentation of any disciplinary cr follow-up
acticons taksn. State Defendants shall immediately notify the
parties and. the Panel of any deaths or allegations of seriocus

abuse or neglect involving serious injuries or incidents.
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employes of State Defendants or of any provider, at reasonabls
times and places. The Panel and the parties are not required to
glve State Defendants advance notice of their intent to visit any

facility. State Defendants may seek relief from the Court in the

event that State Defendants believe the Panel or any party’s

monitoring activities are unrsascrnable or inconsistent with this
Settlament. Bgr=ssment.
&. State Defendants shzall bear all costs related to

copyving or otherwise supplying the parties or the Review Panel
with documents requested by the parties or the Panel that relate
£o the State Defendants’ compliance with this Agresement. The

didentitiss - of citizens shall be kapt ccnfidential, and neither

the names nor likenessss of citizens shall be publicized without

rom conducting additional discovery pursuant to the Federal

25}

m
Q0
~h

ula Civil Procedures, such as, but not limited to,

depcsitions or reguests for admissions, on matters relating to

enforcement or compliance with the Agresment. State Defendants

may seek relief from the Ccurt in ths event that State Defendants

A

]

belizve a party's discovery activities are unreascnable or

8. Retaliation agalinst any individual, employee,

|

family member cr cifizen bzsed on communication with the Panel or

z2nv parbty or pariyv ranrssentalive is strictly prehikbized, 2



“ndtice to this effeéﬁwﬁﬁéﬁ 5; posﬁév in all locations whare
citizens live and emplovee and public notices are posted. The
falsification of records, data, correspondence or other
information required for determining the State Defendants’
compliance with this Agreement is gtrictly prchibitced and will be
a violation of this Agresment, subjescting State Defendants to
contempt sanctions bylthe Cgurt. A noticelﬁgﬂthis efﬁeqtlwill_be
4'§dsﬁéd iﬂ‘élimioéatiéﬁé‘whera employee and public notices are

9. At lesast for the first threse years folloﬁiﬂg the
signing of this Agreemént, the Tennessee Comptroller’'s QOffice
ghall conduct or shall centract for two annual audits. The first

ocus on the regiocnal centers and will consist of two

h

audit will

ir

udi

i

parts: an 0f citizen monies and personal property; and an
~audit of the operation of the centers. The second audit Will .
consist of ths same two parts, but will be focused on the
community placements, including the services and supports. The .
results of the two annual audits shall be provided to the Court,
and the parties.

10. The Court shall retain jurisdiction of this action

for all purposes under this Agreement until this action is

1]

11. Any party to this Agreement may move to modify,

r
h

ny time after entry of the
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12. 2After this Agresment has bsen in e

least three years, th petition this Court
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or termination of this Agrszement on grounds that they have

1}

achieved and demonstrated their ability to maintain compliance
with its provisions. Upon filing of such a petition, the parties
shall have 90 days within which they may tour and raspond. If no
response is forthcomiﬂgf_o?mi?.th parties agree, then the

terminacte. If an
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party does respond, the Reviesw
Panel theresafter will conduct a review of tfhe compliance issuss
raised by 'the petition and response (s}, and report to the Court

and the parties on the results of that revisw. The Court

will
conduct a hearing as soon as practicable thereafter. The Stats

Cz2fendants will besar the buxden of showing that they have

achieved an&rdemonstrated their abiiity to maintain compliance

with this Agresment. ' Y
ATfter this Agreement has been in efifect for at least two

vears, the State Defendants may petiticn this Court for

-
)
[

termination of thig Agrsement.in part. &Such petition for parti
g F e P

cermination shall be available only for demonstratin

0
r
[n3
o

achievement and maintenance of compliance with all of the

VII, Protecticon from Harm, with respsact to institutiocnal

conditions at one or more of the thrss developmental centers

covaerad by this Agrecsment. The procadurss and burden of procof
for such a petition shzall be the same as those described in the

prac

{0

ding paragraph.
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FOR THE STATE OF TENNESSEE:

DIANNE STAMEY ;Sycw’s
Senior Counsel

Cagilde_ G- [ Tlgn
KATHLEEN MALOY l
Assistant Attorney General
CIVIL DIVISION
Office of the Attorney General
State of Tennessee
Cordell Hull Building, 2nd Floor
426 5th Avenue North
Nashville, TN 37243-04%9

" THIS SETTLEMENT AGREEMENT IS HEREBY AGREED TO-
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EOR

JCHN M. ROBERTS

U.5. Attorney

Middle District of
Tennesses
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[

ﬁosgm C. ::TbON

Chief, Civil Divisicn

Office of the U.S5. Attorney

Middle District of
Tennessse
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THE UNITED STATES OF AMERICA:

e e L
DEVAL f. PATRICK e
Assistant Attorney Gensral
Civil Rights Division

Fotirore . Feptlotan
ROBINSUE FROHBOESE
Deputy Chisf

Special Litigation Sect1on
Civil Rights Division

@ﬁfc st

~FOBERT C. BOWMAEN
LAURIE J. WEIFST&lN
VERLIN P. HUGHES
Senicr Trial Attorneys

Special Litigation Secticn
Civil Rights Divisiocn

: = : X,
U.S5. Department of Justice



“FOR PEOPLE FINST OF TENNESSEE, INC|, ET AL.:

EDWARD SEWELL
Prasident
People First of Tennessas, Inc.

...._--’u '){-" [l -‘-’"u"‘-H /r"\

SJUDITH A. GRAN 3 Q\J
. Public Interest Law Center of Ph .ladelphia

- Jark DERRYBERRY 2= Sgpic

Ward, Derryberry & Thompson
EDWARD G. CONNETTE, JR.

Lesesne & Connette
EARLE J. SCHWARZ

Waring & Cox /
COUNSEL FOR PEQPLE FIRST OF TENNESSEE, INC., ET.
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SCHEDULE OF IMPLEMENTATION

State Planning, Administration and Oversight
Timeline
3 months

7 months - Plan Implemented
6 months

3 months

12 moenths

& months

9 months

oMU

Evaluation and Assessment
Timeline

A, 6 months - 25% of class
9 months - 50% of class
12 months - 75% of class
: . 15 months - 100% of class
B. 3 months

Development of Plans

Al 6 months - 25% of class
12 months - 50% of class
18 months - 75% of class
21 months - 106% of class

A2, 12 months - 25% of class
24 months - 50% of class
36 months - 75% of class
48 months - 100% of class

69

3 ‘months - TQI Coord./Plan Write

Status Conference

BIME&HEHM

Status Conference
5,

II
I
IV
v
I

Status Conference

I
Iv
VI
VI
IV
VI



Y.

Development of Plans {cont.)

LV I

b b e e e
t = o0 N

Al
ALZ. 1st Section
A 2. 2nd Section
A3,

Timeline

60 days and as done
21 months |
6 months(start immediately)

Imimediately e
" 12 months © 25% of class

24 months - 50% of class
36 months - 75% of class
48 months - 100% of class
9 months

9 months

90 days

As done all within 9 months
O months

& months

6 months

Immediately

6 months

S months (3 months post-approval)
. Within 12 months after

the agreement is signed .
3 months

Immediately

6 months

120 days

9 months

Institutional Care and Services

Timeline

9 months’
6 months
12 months
6 months

Appendix

Status Conference

i

-
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E’»:H:IH*"‘

Status Conference

IiI
I
v
Ii
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V1. Institutional Care and Services {comi.)

Timeline Status Conference
A4 3 months
AS. § months
ALG, 6 months
A7 8 months
A.8. 1st Section 3 mwonths _
A8 2nd Ssetion o -8 months < 235% of staff

9 months - 50%: of staff
12 months - 75% of staff
15 months - 100% of staff

B.1 18 months '

B.1l.a. 3 months

B.1.b. 3 months

B.lc. 3 months

B.1.d.° 3 months

B.le. : 3 months

B.1.£.(1) All within 15 months

B.1.£.(2 & months

B.1.L.(3 3 months N

B.1.f.(4) -6 months "

B.1.f.(5) _ S months

B.1.1.(5) 3 months

B.1.L(T 6 months - begin immediately

review afier development of plan

B.1.1.{8) 3 months I

B.l.g. 6 months I

B.1.h O months - begin immediately o

B.1.1 - 6 months 1T

B.1.j. Immediately 1

B.1.k. .3 months - - I

B.1.1. 3 months I

B.l.m. 3 months I

B.1l.no. & months : I

B.2. 6 months 1T

B.2.a. & months I

B.2.b. & months ' I
" B.2.c. 3 months ‘ I



Institutions! Care and Services (cont.)

C.1.
C.2.
C.3.

C4
C.6.
o

D.3.
D.4.
E.L
EA4.

Timeline

Immediarely

& months

1 month after

Assessment/all within 6 months
12 months - begin immediataly

3 months after plan is written ...

6 months - 23% of class
12 months - 50% of class
18 months - 75% of class
24 months’~- 100% of class
Persons at highest risk done first
6 mounths - 25% of class
9 months - 50% of class
2 months - 75% of class
15 months - 100% of ciass
6 months - 25% of staff
S months - 50% of staff
12 montks - 75% of staff
15 months - 100% of staff
& months
ersons at highest risk done first
6 months - 25% of class
9 months - 50% of class
12 months - 75% of class
15 months - 100% of class
Persons at highest risk done first
6 months - 25% of class
9 months - 530% of class
12 months - 75% of class
15 months - 100% of class
3 months
6 months
6 months
3 monihs

-l
| &%)

Status Conference
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VII.

F.3.
G.1.
G.2.
G.3.
G.4.
H.

Protection from Harm

MRS RO 0w

Vi, Imstitutional Care and Services (cont.)

Timeline

Immediately

3 months

6 months - 25% of class
9 mouths - 30% of class

12 months - 75% of class

15 months - 100% of class

3 months - staff sign language competent

6 months - 25% of class

9 months - 50% of class
12 months - 73% of class
15 months - 100% of class
& months

Immediataly

- Immediately

Immediately
3 months A
Resident’s property-3 months

Timeline

Immediately
Immediately
3 months

Immediately

- Immediately

Immediately
Immediately
Immediately
[mmediately
[mmediately
3 months

12 months - begin immediately

Appendix

Status Conference

J-
[
s

-

Status Conference
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VII. Education for Scheol-Age Children

o W

IX. Tirst Amendment Rights

oo w

Timelige

- 6 months

12 months

Timeline

30 days
30 days
30 days

o

Status Conference

i
' Iv

All children placed within 21 months ~ VII

Status Conference

bod b ded

Y
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i RECEIVED
IN CLERK'S OFFICE

IN THE UNTTED STATES DISTRICT COURT o
FOR THE MIDDLE DISTRICT OF TENNESSEE 9t 13 1838

' ' MID. DIST. TENN.
PECOPLE FIRST OF TENNESSEE,
 PlaintifTs,
V. J udge Echols

Magistrate-Judge Haynes
' ‘ (Cons. w/3:96-1056)
CLOVER BOTTOM DEVELOPMENTAL

CENTER, et al.

R . T L S R RN )

Defendants.

AGREED ORDER

. It appears to the Court, as evidencec; by signatures of counsel‘below., that all parties
ta this acticn have reached a settlement pursuant to which the conditionally approved Settlement
Agreement’ shall be modified in certain respects as requested by the Pa:ent—é—uardian Associations
of Cloverbottom Developmental Center, Greene Vailey Developmental Cex_iter: and Nat T. Winston
Developmental Center (collectively, the “Parent-Guardian Associations”); the Parent-Guardian
Associations shall become a party and signatory to the Settlement Agreement entitled to enforce all
provisions df the Agreement, and the Pa?ent-Guardian Assoc:anons -‘s-:}.xal‘lrnotr orppors;t;nrtr:orrl;iiticrjﬁal

final approval of the Settlement Agreement, as modifiéd hereinbelow. Accordingly, it is hereby

ORDERED: This document was antared on
the docket in complianice with
Rule 58 and / ar Rule 79(a).

FACE, orP N8y oy
U

“The Settlement Agreement was conditionally approved by this Court’s Order dated July 3,
1997 and accompanying Memorandum.

ML A RS 1= CAE TAdA 4770 Qryes =T ]
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‘Change 1(a). modification of Section V.A.3

The first sentence of Section V.A 3. shall be deleted (Le.,
“Kach citizen and his or her parent(s) or legal guardian(s)
shall participate in the development of the Individual Support

and the following sentence shall be substituted in its place:
“Each citizen and his or her parent(s) or legal guardian(s)
shall play a central role in the development of the Individual
Support and Transition Plans as members of the IDT.”

Change 1{b): modification of Section V.B.3

The last sentence of Section V.B.3. shall be deleted (i.e., “7f
a citizen requests a different support coordinator, Siate
Defendants will take all reasonable measures to meet that
request. ). The following shall be substituted in its place:

If the cifizen/guardian is dissatisfied with the services
provided, the citizen/guardian may select another qualified
and available agency and/or ISC. The State Defendants will
take all reasonable measures to assist the citizen/guardian in
identifying an agency and/or ISC ihat meels the requirements
of the citizen. '

Change 1(¢). modification of Section V.B.11

The first and second sentences of Section V.B.11. shall be

If the citizen/guardian is dissatisfied with a community
service provider, the citizen/guardian may select another
qualified and available provider. [n response to a regquest for
a change in providers, the State Defendants shall immediately
undertake and complete in no more than forty-five (45) days

the following actions as necessary to resalve the problem:

a ensure that the Independent Support Coordinator has
taken all reasonable efforts to solve the problem,

O]

The conditionally approved Settlement Agreement is hereby mcdified as

 and Transition Plans ('ISTP’s') as members of the IDI,”)

~deleted. The following shall be substituted in their place:
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b. convene the IDT for review and assessment of the
current placement and the Individual's ISTP,
including an assessment of the subject services and of
the performance of community providers, and

c take whatever steps are necessary lo resolve the
situation, either by addressing the failings in the
current community placement (including an
assessment of the adequacy of provider participation)

or by providing or deveioping an adequaie and’

appropriate alternative placement.

Change 2{a}; risk assessment too]

The following sentences shall be inserted after the second
sentence of Section IV.A.2.:

A risk assessment tool, developed by the State and approved
by the QRP, will be included as a component of the person-
centered assessment such that any citizen who Is
recommended jfor community placememnt will be assessed for
potential risk of harm. The assessment shall be documented
and shall be part of the transition planning process.

"~ Change 2(b): development of database Section V.D.

The following shall be inserted as a new paragraph number 6

7 in Section V.D.:

6. State defendants shall maintain a central data base
containing information regarding citizens. Such data base
shall include demographic information concerning citizens;
contact information regarding family/guardian/conservator,

‘and agency and services information.

Change 3: Quality Review Panel Section X A (1)

Paragraph X.A(1) shall be deleted in its entirety. The
following shall be substituted in its place:

L The Quality Review Panel (Review Panel or Panel)
shall be constituted of four individuals mutually agreed upon
by the parties with recognized expertise in the field of

(%]

s A A Ta il
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developmental disabilities, transitional and community
services. - Three members will work part-time. The fourth
member will Chair the Panel and will work full-time in that
position for at least the first two years following the Court’s
entry of this Agreement. For selection of the members of the
Panel, each party may submit a list of three names with their
respective resumeés. The parties shall consult on all of the
names submitted and agree upon the four members for the
Panel. If the parties are unable to agree, the Court

(viagisitaie Judge) shall select & panel of experts from the

persons nominated by the parties. If any of the Panel members
are unable to continue to serve, his or her replacement shall be
selected in the same manner as described above,

Notwithstanding the foregoing, the parties acknowiedge that
three members of the Quality Review Panel were selected
following conditional approval of the Settlement Agreement.
The parties have agreed that the Parent-Guardian
Associations, as a party to the Agreement, shall be entitled to
nominate a fourth part-time member to serve on the Panel.
The Parent-Guardian Associations shall be entitled to proffer
a iist of three names with their respective resumés as
candidates for this position. As was the case for the staffing
of existing members of the Panel, all parties will then consult
and agree upon the selection of the additional member. If the
other parties refuse to approve any of the initial individuals
proffered, the Parent-Guardian Associations may present an
additional list of three individuals for consideration. If the
parties are not able to agree on the fourth part-time member,
the parties may request that the Court (Magistrate Judge)
mediate the dispute.

doos

The Parent-Guardian Associations shall become a party and signatory to the

Settlement Agreement, as modified, entitled to enforce all provisions of the Agreement.

AJl other matters are reserved.
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DONE AND ORDERED this /S day of _{%_, 1999, at Nashville,

Tennessee.

Robert L. Echols, United States District Judge

APPROVED FOR ENTRY:

oy P07 ot far . Dty 2 i~
Mary Mértin Schaffner (BPR #;{}7‘) L// ~
HOWELL & FISHER, PLLC * i aadeunaning
Court Square Building .
300 James Robertson Parkway

Nashville, TN 37201-1107
(615) 244-3370

)z o i —

Dudley M. Wesf (BPR #5083)
WHITE & REASOR
33035 West End Avenue
- Nashville, TN 37203
(615) 383-3345

Attorneys for the Parent Guardian Associations
of Cloverbottom, Greene Valley and Nat T.
Winston Developmental Centers

Voo &t Do b 4, Dl 5

Jafk W. Derryberry, Ir. ABPR #3837
WARD, DERRYBERRY & THOMPSON 7/ o
Suite 1720, Parkway Towers

404 James Robertson Parkoway

Nashville, TN 37219

Attorney for People First of Tennessee

ACT-=1=2FRE 17024 1= 74:1 17229 arr
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Dianne Stamey Dycus ~
Deputy Attomey General //2‘“"9‘#
Civil Division

Cordell Hull Building, Second Floor

425 Sth Avenue North

Nashwville, TN  37243-0499

615/741-6420

Attorney for the State of Tennessee

Laurie Weinstein

Andrea Picciotti-Bayer W

Shelly Jackson

U.S. Department of Justice
Civil Rights Division

Special Litigation Section

P.O. Box 66400
Washington, D.C. 20035-6400

Attorneys for the United States of America

ACT="1="2E00 17024 15 244 1EAY
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CERTIFICATE OF SERVICE

I certify that I have served a copy of the foregeoing by U.S. mail, postage
prepaid, upon Jack Derryberry, Jr., WARD, DERRYBERRY & THOMPSON, Suite
1720, Parkway Towers, Nashville, Tennessee 37219; Judith A. Gran and Jessica R,
Lowenthal, PUBLIC INTEREST LAW CENTER OF PHILADELPHIA, 125 S. $th
Street, Suite 700, Philadelphia, Pennsylvania 19107; Roger Manus, Law Office of Roger
Manus, 401 Oberlin Road, Suite 230, Raleigh, North Carolina 27605-1362; Dianne

' Stamey Dycus and Mary Beth Frankiyn, OFFICE OF THE ATTORNEY GENERAL,,
Cordell Hull Building, Second Floor, 425 Fifth Avenue, North, Nashvilie, Tennessee
37243-0499; and Laurie J. Weinstein, Shelley R. Jackson and Andrea Piccioiti-Bayer,
U.S. DEPT. OF JUSTICE, CIVIL RIGHTS DIVISION, SPECIAL LITIGATION
SECTION, P.O. Box 66400, Washington, D.C. 20035-6400, on this the /.3 ZRay of

September, 1999 _ .
Attorney -
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