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IN THE UNITED STATES COURT OF APPEALS
 
FOR THE NINTH CIRCUIT
 

No. 12-56348 

VERONICA OLLIER, et al., 

Plaintiffs-Appellees 

v. 

SWEETWATER UNION HIGH SCHOOL DISTRICT, et al., 

Defendants-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA
 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF
 
PLAINTIFFS-APPELLEES AND URGING AFFIRMANCE IN PART
 

INTEREST OF THE UNITED STATES 

The United States has a direct and substantial interest in the subject matter of 

this appeal, which involves an interpretation of Title IX of the Education 

Amendments of 1972 (Title IX), 20 U.S.C. 1681 et seq., and its implementing 

regulations.  Pursuant to 34 C.F.R. 106.41(a) et seq., the Office for Civil Rights 

(OCR) of the United States Department of Education ensures that recipients of 

federal funds do not discriminate on the basis of sex in any interscholastic, 

intercollegiate, club, or intramural athletic program. By Executive Order, the 
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United States Department of Justice also coordinates the implementation and 

enforcement by executive agencies of the nondiscrimination provisions of Title IX. 

See Exec. Order No. 12,250, 45 Fed. Reg. 72,995 (Nov. 2, 1980).  Consistent with 

that responsibility, the Department has participated in numerous Title IX athletics 

cases, both as amicus curiae and as plaintiff-intervenor. See, e.g., Biediger v. 

Quinnipiac Univ., 691 F.3d 85 (2d Cir. 2012); Communities for Equity v. Michigan 

High Sch. Athletic Ass’n, 459 F.3d 676 (6th Cir. 2006), cert. denied, 549 U.S. 1322 

(2007); Cohen v. Brown Univ., 101 F.3d 155 (1st Cir. 1996), cert. denied, 520 U.S. 

1186 (1997); Cook v. Florida High Sch. Athletic Ass’n, No. 3:09cv547 (M.D. Fla. 

2009); Pedersen v. South Dakota High Sch. Activities Ass’n, No. 00-4113 (D.S.D. 

2000). 

STATEMENT OF THE ISSUE 

The United States will address the following issue:  Whether the district 

court erred in its application of the Department of Education’s Three-Part Test for 

determining whether a recipient of federal financial assistance has provided 

nondiscriminatory athletic participation opportunities to students of both sexes, as 

required by Title IX of the Education Amendments of 1972. 

STATEMENT OF THE CASE 

On April 19, 2007, a number of female softball players at Castle Park High 

School (CPHS) in the Sweetwater Union High School District (District) sued the 
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District and District officials, alleging unlawful discrimination under Title IX.1 

See Ollier v. Sweetwater Union High Sch. Dist., 604 F. Supp. 2d 1264, 1267 (S.D. 

Cal. 2009) (Ollier I); Ollier v. Sweetwater Union High Sch. Dist., 858 F. Supp. 2d 

1093, 1097-1099 (S.D. Cal. 2012) (Ollier II).  In their complaint, the students 

alleged that the district discriminated against female students with respect to 

“practice and competitive facilities; locker rooms; training facilities; equipment 

and supplies; travel and transportation, coaches and coaching facilities; scheduling 

of games and practice times; publicity; and funding”; and that CPHS had “failed to 

provide female students with equal athletic participation opportunities, despite 

their demonstrated athletic interest and abilities to participate in athletics.” Ollier 

I, 604 F. Supp. 2d at 1267-1268 (citations omitted). 

On March 30, 2009, the district court granted plaintiffs’ motion for partial 

summary judgment, finding that defendants were not in compliance with Title IX 

based on unequal participation opportunities in CPHS’s athletic program.  See 

Ollier I, 604 F. Supp. 2d at 1275.  The court examined CPHS’s program under the 

Three-Part Test set forth in the Department of Education’s 1979 Title IX Policy 

1 On August 25, 2008, the district court certified as a class all present and 
future CPHS female students and potential students who participate, seek to 
participate, or are or were deterred from participating in student athletic activities 
at CPHS. Ollier v. Sweetwater Union High Sch. Dist., 604 F. Supp. 2d 1264, 1267 
(S.D. Cal. 2009). 
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Interpretation, 44 Fed. Reg. 71,414 (Dec. 11, 1979) (1979 Policy Interpretation), 

which asks, specifically:  (1) whether participation opportunities for male and 

female students are provided in numbers substantially proportionate to their 

respective enrollments; (2) where the members of one sex have been and are 

underrepresented among athletes, whether the institution can show a history and 

continuing practice of program expansion which is demonstrably responsive to the 

developing interests and abilities of the members of that sex; or (3) where the 

members of one sex are underrepresented among athletes and the institution cannot 

show a continuing practice of program expansion, whether the interests and 

abilities of the members of that sex have been fully and effectively accommodated 

by the present program.  See Ollier I, 604 F. Supp. 2d at 1269-1270. 

Examining the first prong, substantial proportionality, the district court 

compared the percentage of female students enrolled at CPHS to the percentage of 

females participating in sports at the school. Ollier I, 604 F. Supp. 2d at 1270. 

The court found that for the relevant class years – 2005-2006, 2006-2007, and 

2007-2008 – the differences in these percentages were 6.7%, 10.3% and 6.7%. Id. 

at 1271.  For the 2007-2008 school year, for example, the court found that “the 

6.7% difference reflects 47 girls who would have played sports if athletic 

participation was proportional to female enrollment.” Id. at 1272.  The court found 

that “[f]orty-seven females could sustain at least one viable competitive team and 
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likely several competitive teams.” Ibid.  The court thus held that the District had 

failed to meet prong one. 

Turning to prong two, program expansion, the court found that “the 

percentage of girls participating in athletics at CPHS ranges from a 2004-05 low of 

33.4% to a 2003-04 high of 40.8% with the 2007-08 school year having a 38.7% 

female participat[ion] rate.”2 Ollier I, 604 F. Supp. 2d at 1272-1273 (see also id. at 

1271 (Table 2) (setting forth the percentage of girls versus boys participating in 

athletics at CPHS)). The court thus found that there was “no steady increase in 

female participation,” and that defendants were “not entitled to show compliance 

with Title IX based on a history and continuing practice of program expansion.” 

Id. at 1273. 

Finally, regarding prong three, full and effective accommodation of the 

unmet interests and abilities of the underrepresented sex, the court found that 

defendants had failed to counter proof offered by the plaintiffs regarding unmet 

interest in girls’ field hockey. Ollier I, 604 F. Supp. 2d at 1275.  Specifically, the 

court found that “[a] review of the history of female participation shows that a 

significant number of girls at CPHS have an ability to competitively participate in 

2 The table containing these statistics indicates that the highest female 
participation rate of 40.8% actually occurred in the 2002-2003 school year, rather 
than 2003-2004 as indicated by the district court.  See Ollier I, 604 F. Supp. 2d at 
1271 (Table 2). The female participation rate in 2003-2004 was 33.5%. Ibid. This 
error does not, however, affect the validity of the district court’s analysis. 
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this sport,” but that the sport was eliminated twice in the relevant period. Id. at 

1274.  The court held that defendants had not provided any evidence that “interest 

in field hockey waned in 2005-06 or 2007-08, but rather explained that a coach 

was not available for a team.” Ibid.  The court held that this was not an indicator 

of lack of interest. Ibid.  The court further held that plaintiffs had shown unmet 

interest in both tennis and water polo, sports that had been eliminated at various 

times in the relevant period.  The court noted that defendants did not provide any 

evidence to counter this showing, but rather argued that there was a “lack of 

coaching personnel.” Id. at 1275. Noting, again, that under this prong of the 

Three-Part Test the issue was unmet interests and abilities on the part of female 

students, not whether coaches were available, the district court held that defendants 

had also failed prong three.  Ibid. 

After trial, on February 9, 2012, the district court issued an opinion 

regarding plaintiffs’ remaining Title IX claims. Ollier II, 858 F. Supp. 2d at 1097. 

The court held that defendants had violated Title IX with respect to recruiting 

benefits; locker rooms, practice and competition facilities; equipment, uniforms, 

and storage; scheduling benefits; equal access to coaching; medical and training 

services, publicity and promotional support; and fundraising.  The court also held 

that plaintiffs had shown impermissible retaliation in CPHS’s firing of its girls’ 

softball coach. Id. at 1098-1115. The court ordered defendants to comply with 
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Title IX in all aspects of CPHS’s athletic programs and activities and to correct the 

violations identified by the court, and directed the parties to jointly prepare a 

proposed compliance plan. Id. at 1116.  This appeal followed. 

SUMMARY OF ARGUMENT 

On this record, the district court properly applied the Department of 

Education’s 1979 Policy Interpretation and reasonably concluded that defendants 

had failed to provide nondiscriminatory athletic participation opportunities to its 

female students under Title IX. Three factors – (1) the lack of substantial 

proportionality between girls’ enrollment and their participation in CPHS’ athletic 

program, (2) the flat participation rates over time, and (3) the proof of unmet 

interest on the part of the underrepresented sex at CPHS – all demonstrate that 

defendants cannot meet the Three-Part Test contained in the Department of 

Education’s longstanding guidance.  Despite defendants’ claims that Title IX 

should be applied differently to high school programs than to college programs 

(Appellants’ Br. 20), the Department of Education’s guidance, which is due 

deference, Mansourian v. Regents of the University of California, 602 F.3d 957, 

965 n.9 (9th Cir. 2010), permits no such distinction.  See 34 C.F.R. 106.11 (stating 

that the regulations apply “to every recipient and to the education program or 

activity operated by such recipient which receives Federal financial assistance”). 
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The district court’s decision holding that defendants had failed to provide 

nondiscriminatory participation opportunities should thus be affirmed. 

ARGUMENT 

I 

THE DEPARTMENT OF EDUCATION’S TITLE IX GUIDANCE IS DUE
 
SUBSTANTIAL DEFERENCE, AND PROVIDES THE APPROPRIATE
 

FRAMEWORK FOR EXAMINING THE ISSUES IN THIS CASE
 

Title IX provides that “[n]o person in the United States shall, on the basis of 

sex, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any education program or activity receiving Federal financial 

assistance.”  20 U.S.C. 1681(a).  On July 21, 1975, the Secretary of the Department 

of Health, Education, and Welfare (HEW) issued regulations under Title IX that 

prohibit discrimination in athletic programs offered by a recipient of federal funds. 

34 C.F.R. 106.41(a); see also 45 C.F.R. 86.41(c).3 The regulations require 

recipients to provide equal athletic opportunity for members of both sexes, and 

specify that among the factors to be considered in determining whether equal 

opportunities are available are “[w]hether the selection of sports and levels of 

3 By operation of law, all of HEW’s determinations, rules, and regulations 
continued in effect after Congress created the Department of Education in 1980. 
See 20 U.S.C. 3505(a); see also the Department of Education Organization Act, 
Pub. L. No. 96-88, § 201, 93 Stat. 671 (1979) (20 U.S.C. 3411); Exec. Order No. 
12,212, 45 Fed. Reg. 29,557 (May 2, 1980). 
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competition effectively accommodate the interests and abilities of members of both 

sexes.” 34 C.F.R. 106.41(c)(1). 

In 1979, the Secretary of HEW published a policy interpretation 

“clarif[ying] the meaning of ‘equal opportunity’ in intercollegiate athletics.” 1979 

Policy Interpretation, 44 Fed. Reg. 71,414 (Dec. 11, 1979).  The 1979 Policy 

Interpretation sets forth the Three-Part Test, used for assessing Title IX compliance 

with regard to athletic participation opportunities. The Three-Part Test asks: (1) 

whether participation opportunities for males and female students are provided in 

numbers substantially proportionate to their respective enrollments; (2) where 

members of one sex have been and are underrepresented among athletes, whether 

the institution can show a history and continuing practice of program expansion 

that is demonstrably responsive to the developing interests and abilities of the 

members of that sex; or (3) where the members of one sex are underrepresented 

among athletes and the institution cannot show a continuing practice of program 

expansion, whether the interests and abilities of the members of that sex have been 

fully and effectively accommodated by the present program.  See 44 Fed. Reg. at 

71,418; see also Ollier v. Sweetwater Union High Sch. Dist., 604 F. Supp. 2d 1264, 

1269-1270 (S.D. Cal. 2009). 

In response to questions regarding the Three-Part Test, the Department of 

Education issued a number of “Dear Colleague” letters to augment the 1979 Policy 
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Interpretation.  The first of those letters, issued in January 1996, is particularly 

relevant here.  See Jan. 16, 1996, Clarification of Intercollegiate Athletics Policy 

Guidance:  The Three-Part Test (1996 Clarification) (Addendum 1-17). 

This Court has held that both the 1979 Policy Interpretation and the 1996 

Clarification are due deference in reviewing Title IX matters.  See Mansourian v. 

Regents of the Univ. of Cal., 602 F.3d 957, 965 n.9 (9th Cir. 2010) (“We and other 

circuits have held that both the Policy Interpretation and the Clarification are 

entitled to deference under Chevron U.S.A. v. Natural Res. Def. Council, 467 U.S. 

837, 843-44 (1984), and Martin v. Occupational Safety & Health Review Comm’n, 

499 U.S. 144, 150 (1991).”).  Those policy documents are thus appropriately 

applied to this case. 

II 

THE DISTRICT COURT DID NOT ERR IN ANALYZING CPHS’S
 
ATHLETIC PROGRAM UNDER THE DEPARTMENT OF EDUCATION’S
 

THREE-PART TEST AND HOLDING THAT DEFENDANTS HAD 

FAILED TO MEET THE THREE-PART TEST
 

The district court properly analyzed CPHS’s athletic program under the 

Three-Part Test set forth in the 1979 Policy Interpretation in concluding that 

defendants had failed to provide nondiscriminatory athletic participation 

opportunities to female students at CPHS.  The district court’s grant of summary 

judgment to plaintiffs on this issue should therefore be affirmed. 
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A.	 The District Court Did Not Err In Holding That The Participation Of Girls 
In CPHS’s Athletic Program Was Not Substantially Proportionate To Their 
Enrollment At The School Under The First Prong Of The Three-Part Test 

The 1996 Clarification provides that, “[u]nder part one of the three-part test 

* * *, where an institution provides * * * athletic participation opportunities for 

male and female students in numbers substantially proportionate to their respective 

full-time * * * enrollments, OCR will find that the institution is providing 

nondiscriminatory participation opportunities for individuals of both sexes.” 

Addendum 7. Making this examination, the district court found that for the 2005 

through 2007 school years, the differences between the percentages of females 

enrolled at CPHS versus the percentages of females participating in athletics were 

6.7%, 10.3%, and 6.7%.4 See Ollier v. Sweetwater Union High Sch. Dist., 604 F. 

Supp. 2d 1264, 1270 (S.D. Cal. 2009).  For the 2007-2008 school year in 

particular, the court found that “the 6.7% difference reflects 47 girls who would 

have played sports if athletic participation was proportional to female enrollment,” 

a number which the court found “could sustain at least one viable team.” Id. at 

1272. 

4 For example, in the 2007-2008 school year, girls comprised 45.4% of 
CPHS’s enrollment, but only 38.7% of the athletic participants – a 6.7% 
difference. Ollier v. Sweetwater Union High Sch. Dist., 604 F. Supp. 2d 1264, 
1272 (S.D. Cal. 2009). 
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Defendants argue that the district court erred in (1) examining the difference 

between the percentage of female enrollment and the percentage of female athletes, 

rather than comparing each sex’s participation in athletics; (2) relying on absolute 

numbers rather than percentages; and (3) making the “unfounded assumption” that 

any group of 47 enrollees would have the interest and skill to sustain a viable 

competitive team.  Appellants’ Br. 18-21.  The District also suggests that it should 

be evaluated differently because it is a high school, rather than a “university with 

resources.”  Appellants’ Br. 20.  Each of the District’s arguments is unavailing. 

First, the plain text of the 1996 Clarification provides that OCR examines 

whether an institution has provided “athletic participation opportunities for male 

and female students in numbers substantially proportionate to their respective full-

time * * * enrollments.” Addendum 7 (emphasis added); see also Biediger v. 

Quinnipiac Univ., 691 F.3d 85, 94 (2d Cir. 2012) (“Once the numbers of real 

athletic participation opportunities afforded men and women have been determined 

* * *, the next step of Title IX effective-accommodation analysis considers 

whether the numbers are substantially proportionate to each sex’s enrollment.”).  In 

this case, making that comparison for the 2007-2008 school year results in a 6.7% 

disparity, amounting to a shortfall of 47 female athletes.  See Ollier I, 604 F. Supp. 

2d at 1271 (Table 3). 
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Defendants argue, however, that the district court should have instead 

compared the percentage of male enrollment participating in athletics and the 

percentage of female enrollment participating in athletics, which yields a 

percentage disparity of 4.84% for the 2007-2008 school year. See Appellants’ Br. 

19.  Given the clear instructions in the 1996 Clarification, defendants are flatly 

incorrect in using this alternative calculation; but, ultimately, their error is 

irrelevant, because the 4.84% disparity calculated by this method still amounts to a 

shortfall of 47 female athletes needed to achieve exact proportionality.5 

Second, as courts have repeatedly recognized, the 1996 Clarification states 

that the determination of whether athletic opportunities are substantially 

proportionate to enrollment rates is one that is to be made on a “case-by-case basis, 

rather than through use of a statistical test.” Addendum 9; see also Brust v. 

Regents of the Univ. of Cal., No. 2:07-cv-1488, 2007 U.S. Dist. LEXIS 91303, at 

*9 (E.D. Cal. Dec. 12, 1997) (“Courts have followed the Office for Civil Rights 

instructions to its Title IX investigators that [t]here is no set ratio that constitutes 

‘substantially proportionate’ or that, when not met, results in a disparity or a 

5 Multiplying the 4.84% disparity between the percentage of female 
enrollment participating in athletics and the percentage of male enrollment 
participating in athletics in 2007-2008 by the total number of girls enrolled that 
year (975) results in a shortfall of 47 female athletes.  See Ollier I, 604 F. Supp. 2d 
at 1270 (Table 1). 
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violation.”) (citation omitted); Biediger, 691 F.3d at 94 (“OCR has not construed 

substantial proportionality to require exact proportionality.  Rather, substantial 

proportionality is determined on a case-by-case basis in light of ‘the institution’s 

specific circumstances and the size of its athletic program.’ As a baseline, OCR 

will consider substantial proportionality achieved if the number of additional 

participants * * * required for exact proportionality ‘would not be sufficient to 

sustain a viable team.’”) (citation omitted); Equity in Athletics, Inc. v. Department 

of Educ., 639 F.3d 91, 110 (4th Cir. 2011) (“[T]he DOE has expressly noted that 

determinations of what constitutes ‘substantially proportionate’ under the first 

prong of the Three-Part Test should be made on a case-by-case basis,” and the 

Department relies on such an individual analysis “rather than * * * a statistical 

test.”) (citation omitted), cert. denied, 132 S. Ct. 1004 (2012); Beasley v. Alabama 

State Univ., 3 F. Supp. 2d 1325, 1335 (M.D. Ala. 1998) (noting that OCR’s 1990 

Title IX Investigators Manual states that “[t]here is no set ratio that constitutes 

‘substantially proportionate’ or that, when not met, results in a disparity or a 

violation,” and that “it is appropriate to accord deference to the OCR’s 

interpretation of its own regulations”). 

Because the 1996 Clarification calls for an individualized analysis, OCR 

“has not specified a magic number at which substantial proportionality is 

achieved.”  See Equity in Athletics, 639 F.3d at 110.  Defendants are thus incorrect 
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to suggest that “proportionality relies on percentages.”  See Appellants’ Br. 20.  

Instead of looking solely at such absolutes, as part of its case-by-case 

determination, OCR will examine whether it would be unreasonable to expect an 

institution to achieve exact proportionality because, for example, (1) there are 

“natural fluctuations in enrollment and participation rates”; or (2) “it would be 

unreasonable to expect an institution to add athletic opportunities in light of the 

small number of students that would have to be accommodated to achieve exact 

proportionality.” Addendum 9.  Stated differently, the second part of this analysis 

asks whether the number of female athletes necessary to close the disparity would 

be “sufficient to sustain a viable team, i.e., a team for which there is a sufficient 

number of interested and able students and enough available competition to sustain 

an intercollegiate team.” Addendum 9-10.  OCR considers, however, not only 

whether there is sufficient interest and ability, but also “the average size of teams 

offered for the underrepresented sex, a number which would vary by institution.” 

Addendum 9-10. 

In this case, the school years in question showed a 6.7%, 10.3%, and 6.7% 

disparity. Ollier I, 604 F. Supp. 2d at 1271.  This amounted to 48, 92, and 47 

additional girls who would have played sports if participation were proportional to 

enrollment and no fewer boys participated. Ibid.  The question then is whether 

those participation gaps would amount to viable teams. Addendum 9-10.  In 
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making this analysis, OCR examines an “institution’s specific circumstances,” and 

the “size of its athletic program.” Addendum 9.    

The district court did not err in holding that, in this case, defendants did not 

meet prong one of the Three-Part Test.  Athletic participation records from CPHS 

show that the average team size for female students at the school is well under 47 

athletes.  See 11 E.R. 2066-2074; cf. Addendum 10 (noting, by way of example, 

that a disparity of 62 women is “a significant number,” and that it would be “likely 

that a viable sport could be added”); Biediger, 691 F.3d at 107-108 (finding a Title 

IX violation based upon a 3.62% disparity where the evidence showed that such a 

disparity would amount to an additional 38 participants).  It thus stands to reason 

that such a gap would have allowed CPHS to create an additional team. As 

explained below, the evidence also establishes that such a team would be viable 

given the demonstrated interest and ability of female students in field hockey, 

tennis, and water polo, which at times were eliminated or discontinued due to a 

lack of coaches. See pp. 24-25, infra. 

Defendants nevertheless suggest that they should not be held liable under 

prong one of the Three-Part Test because Title IX should apply differently to high 

schools than it does to colleges.  See Appellants’ Br. 20.  They claim that, unlike a 

university, “it is not simple” for CPHS to hire staff, obtain equipment, and find 
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appropriate practice space, game space, and locker room space for athletes. 

Appellants’ Br. 20.  These assertions, however, do not preclude Title IX liability. 

As an initial matter, because defendants did not dispute the applicability of 

Title IX to high schools in the district court, any such argument should now be 

deemed waived.  See Ollier I, 604 F. Supp. 2d at 1269 n.4 (“Defendants do not 

dispute that Title IX is applicable here.”); cf. Cold Mountain v. Garber, 375 F.3d 

884, 891 (9th Cir. 2004) (“In general, we do not consider an issue raised for the 

first time on appeal.”). 

In any event, the resource constraints defendants complain of have 

apparently been no obstacle to their providing adequate participation opportunities 

for male athletes.  Indeed, the participation rate of males in athletics has exceeded 

their enrollment at the school in every year discussed by the district court – often 

by over 10% – with participation rates for females lagging uniformly behind. 

Ollier I, 604 F. Supp. 2d at 1270-1271. This is precisely the type of disparity that 

Title IX was intended to eliminate.  34 C.F.R. 106.41(c) (“A recipient which 

operates or sponsors interscholastic, intercollegiate, club or intramural athletics 

shall provide equal athletic opportunity for members of both sexes.”); cf. 

Mansourian v. Regents of the Univ. of Cal., 602 F.3d 957, 973 (9th Cir. 2010) 

(“Title IX does not require that a school pour ever-increasing sums into its athletic 

establishment.  * * * They may not, however, maintain varsity teams for male 
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students while denying female students comparable opportunities to enjoy the thrill 

of victory, the agony of defeat, and the many tangible benefits that flow from just 

being given a chance to participate in intercollegiate athletics.”) (citations and 

internal quotation marks omitted); Horner v. Kentucky High Sch. Athletic Ass’n, 43 

F.3d 265, 275 (6th Cir. 1994) (“[A] recipient may not simply plead limited 

resources to excuse the fact that there are fewer opportunities for girls than for 

boys.”). 

Moreover, OCR has made clear that its regulations apply “to every recipient 

and to the education program or activity operated by such recipient which receives 

Federal financial assistance.” 34 C.F.R. 106.11.  This language allows no 

exception for high schools or any other funding recipient.  And, indeed, in March 

2008, OCR issued a letter denying a request to “clarify that the Three-Part Test 

does not apply to high school athletics.”  See March 27, 2008, Letter from 

Margaret Spellings, Secretary of Education, to Steven Geoffrey Gieseler, Pacific 

Legal Foundation (Addendum 18).  In that letter, OCR noted that the 1979 Policy 

Interpretation states that “its general principles will often apply to club, intramural, 

and interscholastic athletic programs, which are also covered by regulation,” and 

that “federal courts have referenced [that] statement * * * to apply the principles of 

the Policy Interpretation to claims against high schools for failing to provide equal 

athletic opportunities.” Addendum 19 (quoting 44 Fed. Reg. at 71,413); see also 
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McCormick v. School Dist. of Mamaroneck, 370 F.3d 275, 290-291 (2d Cir. 2004); 

Horner, 43 F.3d at 273; Williams v. School Dist. of Bethlehem, 998 F.2d 168, 171 

(3d Cir. 1993), cert. denied, 510 U.S. 1043 (1994); Addendum 6 n.1 (“The Policy 

Interpretation is designed for intercollegiate athletics.  However, its general 

principles, and those of this Clarification, often will apply to elementary and 

secondary interscholastic athletic programs, which are also covered by the 

regulation.”).  

The importance of applying these principles in the high school context 

cannot be overstated:  if girls are not afforded equal opportunity in high school 

athletics, they will not have the chance to develop the skills necessary to compete 

at the college level. Accordingly, the district court correctly held that defendants 

failed to establish compliance with the first prong of the Three-Part Test. 

B.	 The District Court Correctly Held That Defendants Have Not Shown A 
History And Continuing Practice Of Program Expansion Under The Second 
Prong Of The Three-Part Test 

Prong two of the Three-Part Test asks whether an “institution can show that 

it has a history and continuing practice of program expansion which is 

demonstrably responsive to the developing interests and abilities of the 

underrepresented sex.” Addendum 10.  As part of its examination of a history of 

program expansion, OCR will review, among other factors, an institution’s record 

of adding or upgrading teams; of increasing the number of participants of the 
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underrepresented sex in the athletics program; or of affirmative responses to 

requests by students or others for the addition or elevation of sports. Addendum 

11.  In its examination of whether an institution has a continuing practice of such 

expansion, OCR will review, among other factors, an institution’s “current 

implementation of a nondiscriminatory policy or procedure for requesting the 

addition of sports (including the elevation of club or intramural teams),” or its 

“current implementation of a plan or program expansion that is responsive to 

developing interests and abilities.” Addendum 11.  OCR also finds “persuasive an 

institution’s efforts to monitor developing interests and abilities of the 

underrepresented sex, for example, by conducting periodic nondiscriminatory 

assessments of developing interests and abilities and taking timely actions in 

response to the results.” Addendum 11-12.  

Where an institution has eliminated teams for the underrepresented sex, 

OCR evaluates the circumstances surrounding such actions to determine whether it 

can meet prong two of the Three-Part Test. Addendum 12. “[A]n institution that 

has eliminated some participation opportunities for the underrepresented sex can 

still meet part two if, overall, it can show a history and continuing practice of 

program expansion for that sex.” Addendum 12.  

The record here does not reflect either a history or a continuing practice of 

program expansion. First, the record does not show that defendants have increased 
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the number of female participation opportunities over time.  See Mansourian, 602 

F.3d at 969 (“The Option Two analysis focuses primarily, but not exclusively, on 

increasing the number of women’s athletic opportunities.”).  The number of girls 

participating in athletics at CPHS has fluctuated within a relatively narrow band, 

from a high of 174 participation opportunities in 2006-2007, to a low of 144 

opportunities in 1999-2000 and 2003-2004.  The number of female participants in 

2007-2008 was just 149. Ollier I, 604 F. Supp. 2d at 1271 (Table 2). 

Next, while the record shows that CPHS increased the number of girls’ 

teams from 18 in the 1998-1999 school year to 23 teams by 2002-2003 (see 

Appellants’ Br. 23 (citing 9 ER 1744-1748)), there was no further expansion of the 

women’s athletic program after that point:  since 2003, the number of girls’ teams 

has remained at 23, except for a decrease to 22 in the 2006-2007 school year.6 See 

Appellants’ Br. 23; cf. Roberts v. Colorado State Bd. of Agric., 998 F.2d 824, 830 

(10th Cir. 1993) (“The facts as found by the district court (and largely undisputed 

by defendant) can logically support no other conclusion than that, since adding 

women’s golf in 1977, CSU has not maintained a practice of program expansion in 

6 Furthermore, the record shows that in the 2006-2007 school year there 
were no female participants on the co-educational football, wrestling, and roller 
hockey teams; and that in the 2007-2008 school year there were no female 
participants on the co-educational football team.  See 11 ER 2087-2089 
(Defendants’ Response to Plaintiff Naudia Rangel’s Special Interrogatories (Set 
One)). 
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women’s athletics.”), cert. denied, 510 U.S. 1004 (1993).  Nor, by defendants’ own 

admission, have they conducted any survey that, in their view, would indicate 

students’ current interests in additional interscholastic teams. See Ollier I, 604 F. 

Supp. 2d at 1273-1274 & 1274 n.9; cf. Addendum 11 (“OCR would also find 

persuasive an institution’s efforts to monitor developing interests and abilities of 

the underrepresented sex”). 

Moreover, as the district court held, the data shows that girls’ proportional 

participation is not steadily increasing over time.  Looking at the school years in 

question here, it ranges from 33.4% in 2004-2005, to a high of 40.0% in 2005­

2006, back down to 36.4% in 2006-2007, and then to 38.7% in 2007-2008. Ollier 

I, 604 F. Supp. 2d at 1271 (Table 2); cf. Cohen v. Brown Univ., 101 F.3d 155, 776 

(1st Cir. 1996) (“If a school * * * eschews the first two benchmarks of the 

accommodation test, electing to stray from substantial proportionality and failing 

to march uninterruptedly in the direction of equal athletic opportunity, it must 

comply with the third benchmark.”), cert. denied, 520 U.S. 1186 (1997).  

Defendants nevertheless attempt to meet prong two by showing that, even 

analyzing proportional opportunities, the “trend line indicating progress over time” 

is .0025, showing a positive change.  Appellants’ Br. 24-25. OCR does not employ 

such a statistical analysis in determining whether an institution has demonstrated a 

history and continuing practice of program expansion for the underrepresented sex. 
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Even if this Court examines the question “what percentage of the high school’s 

female enrollment [participated] in sports,” as defendants contend is the proper 

examination (see Appellants’ Br. 25), no continuing expansion is clear:  from a 

high of 18.03% female participation in 2003, percentages dip to 12.87% in 2004, 

increase to 15.25% in 2005, drop to 13.37% in 2005, increase to 15.94% in 2007, 

and drop to 15.28% in 2008. The district court thus correctly held that defendants 

failed to establish compliance with the second prong of the Three-Part Test. 

C.	 The District Court Did Not Err In Holding That Defendants Had Not Shown 
A Full and Effective Accommodation of Female Athletes Under The Third 
Prong Of The Three-Part Test 

Finally, under prong three of the Three-Part Test, OCR determines whether 

an institution is “fully and effectively accommodating the interests and abilities of 

its students who are members of the underrepresented sex.” Addendum 14.  OCR 

will consider whether there is “(a) unmet interest in a particular sport; (b) sufficient 

ability to sustain a team in the sport; and (c) a reasonable expectation of 

competition for the team.  If all three conditions are present, OCR will find that an 

institution has not fully and effectively accommodated the interests and abilities of 

the underrepresented sex.” Addendum 14.  Where an institution has recently 

eliminated a viable team, “OCR will find that there is sufficient interest, ability, 

and available competition to sustain a[] * * * team in that sport unless an 

institution can provide strong evidence that interest, ability, or available 
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competition no longer exists.” Addendum 14; see also April 20, 2010, “Dear 

Colleague” Letter from Russlynn Ali, then-Assistant Secretary for Civil Rights of 

the Department of Education  (“As discussed in the 1996 Clarification, if an 

institution recently has eliminated a viable team for the underrepresented sex from 

the intercollegiate athletics program, OCR will find that there is sufficient interest, 

ability, and available competition to sustain an intercollegiate team in that sport 

and thus there would be a presumption that the institution is not in compliance with 

Part Three.”) (Addendum 26). 

In this case, the district court found that girls’ field hockey had twice been 

eliminated during the relevant time period. Ollier I, 604 F. Supp. 2d at 1274.  The 

court held that defendants had “provide[d] no evidence that interest in field hockey 

waned” in these years, but rather asserted that “a coach was not available for a 

team.” Ibid.  As the district court properly held, however, the question whether 

defendants could obtain a coach is not an indicator of lack of student interest.7 

7 The District also argues on appeal that field hockey should not be 
considered in the analysis of prong three because “there was no [California 
Interscholastic Federation (CIF)] division and no competition could be secured.” 
Appellants’ Br. 30.  The district court correctly rejected this contention, however, 
on the ground that there is “no evidence * * * that CIF approval is a necessary 
prerequisite for a school to determine * * * athletic interest and abilities.” Ollier I, 
604 F. Supp. 2d at 1273 n.8; see also 34 C.F.R. 106.6(c) (“Effect of rules or 
regulations of private organizations.  The obligation to comply with [Title IX] is 
not obviated or alleviated by any rule or regulation of any organization, club, 
athletic or other league, or association which would render any applicant or student 

(continued…) 
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Ibid.  The district court further found that plaintiffs had presented evidence, which 

defendants did not counter, that CPHS has not offered girls’ tennis since 2004 or 

2005, and did not offer girls’ water polo at various times, due to a lack of coaching 

personnel. Id. at 1275. 

Because OCR will assume that there was sufficient interest in these sports 

absent any evidence to the contrary (see Addendum 14), and because no contrary 

evidence was offered here, the district court correctly held that defendants failed to 

demonstrate compliance with the third prong of the Three-Part Test.  See Ollier I, 

604 F. Supp. 2d at 1274-1275; cf. Cohen, 101 F.3d at 180 (citing 1996 

Clarification for the principle that “[i]f an institution has recently eliminated a 

viable team from the intercollegiate program, OCR will find that there is sufficient 

interest, ability, and available competition to sustain an intercollegiate team in that 

sport unless an institution can provide strong evidence that interest, ability or 

available competition no longer exists”). 

(…continued) 
ineligible to participate or limit the eligibility or participation of any applicant or 
student, on the basis of sex, in any education program or activity operated by a 
recipient and which receives Federal financial assistance.”); Horner, 43 F.3d at 
273-274 (“[W]hile reliance on the interest of * * * member schools in adding a 
sanctioned sport may appear to be gender-neutral, it is a method which has great 
potential for perpetuating gender-based discrimination. Under [this] reasoning, a 
school system’s compliance with Title IX can be measured by the personal views 
of the administrators of individual schools, irrespective of whether these views 
achieve Title IX’s equal opportunity requirement.”). 
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CONCLUSION 

For these reasons, this Court should affirm the district court’s grant of 

summary judgment to plaintiffs on their claim that defendants violated Title IX by 

failing to provide nondiscriminatory athletic participation opportunities to female 

students at CPHS.8

 Respectfully submitted, 

PHILIP H. ROSENFELT THOMAS E. PEREZ 
Deputy General Counsel, Assistant Attorney General 
Delegated the Authority to Perform

  the Functions and Duties s/ Holly A. Thomas
  of the General Counsel DENNIS J. DIMSEY 

HOLLY A. THOMAS 
Attorneys 

VANESSA SANTOS   Department of Justice 
Attorney   Civil Rights Division 

  U.S. Department of Education Appellate Section 
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Washington, DC 20044-4403 
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8  The United States takes no position with respect to any of the other issues 
presented in this appeal. 
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UNlTEDUNlTED STATESSTATES DEPARTMENTDEPARTMENT OFOF EDUCATIONEDUCATION 
OFFICEOFFICE FORFOR CIVILCIVIL ruGHl'SruGHl'S 

THETHE ASSISTANTASSISTANT SECRETARYSECRETARY 
.J4N.J4N 1166 18261826 

DearDear Colleague:'Colleague:' 

ItIt isis mymy pleasurepleasure toto sendsend youyou thethe enclosedenclosed "C1.arification"C1.arification ofof 
IntercollegiateIntercollegiate AthleticsAthletics PolicyPolicy Guidance:Guidance: TheThe Three-PartThree-Part TestTest llll 

(the(the Clarification)Clarification) .'.' .... 

AsAs youyou know,know, thethe OfficeOffice forfor CivilCivil RightsRights (OCR)(OCR) enforcesenforces T{tleT{tle IXIX ofof 
thethe EducationEducation AmendmentsAmendments ofof 1972,1972, ~hich~hich prohibitsprohibits discriminationdiscrimination 0n0n 
thethe 'basis'basis ofof sexsex inin educationeducation programs'programs' andand activities;.activities;. .. TheThe 
regulationregulation .. implementingimplementing .. TitleTitle IX'IX' andand thethe bepartment'bepartment' ss 
IntercollegiateIntercollegiate AthleticsAthletics PolicyPolicy InterpretationInterpretation publishedpublished inin 1979-­1979-­
bothboth ofof whichwhich followedfollowed publicationpublication forfor noticenotice andand thethe receipt,receipt, 
review'review' andand consideratio~-''Ofconsideratio~-''Of extens.iveextens.ive comments--specificallycomments--specifically 
addressaddress intercollegiateintercollegiate athletics.athletics. SinceSince becomingbecoming AssistantAssistant 
Secretary,Secretary, II havehave recognizedrecognized thethe needneed toto provideprovide additionaladditional 
clarificationclarification regardingregarding whatwhat isis commonlycommonly referredreferred toto asas thethe "three-"three- .. 
partpart test,test, IIII aa testtest usedused toto determinedetermine whetherwhether studentsstudents ofof bothboth sexes'sexes' 
areare providedprovided nondiscriminatorynondiscriminatory opportunitiesopportunities toto participateparticipate inin 
athletics.athletics. Thethree-p~~tThethree-p~~t testtest isis describeddescribed inin thethe Department'sDepartment's 
1.9791.979 PolicyPolicy Interpretation.Interpretation. .. .. .. .. 

Accordingly,'Accordingly,' onon SeptemberSeptember 20,1995,20,1995, OCROCR circulatedcirculated toto overover 45004500 
int~restedint~rested partiesparties aa draftdraft ofof thethe proposedproposed Clarification,Clarification, 
solicitingsoliciting commentscomments aboutabout whetherwhether thethe documentdocument providedprovided sufficientsufficient 
clarityclarity toto assistassist institutionsinstitutions inin theirtheir effortsefforts toto complycomply withwith 
TitleTitle IX.IX. AsAs indicatedindicated whenwhen circulatingcirculating thethe draftdraft ofof thethe 
Clarification,Clarification, thethe objectiveobjective ofof thethe ClarificationClarification isis t·ot·o respondrespond toto 
requestsrequests ,for,for specificspecific guidanceguidance aboutabout thethe existingexisting standardsstandards thatthat 
havehave guidedguided t.het.he enforcementenforcement ofof TitleTitle IXIX inin thethe areaarea ofof 
intercollegiateintercollegiate athletics.'athletics.' Further,Further, thethe ClarificationClarification isis limitedlimited 
toto anan elaborationelaboration ofof thethe "three-part"three-part test."test." ThisThis test,test, whichwhich hashas 
generatedgenerated thethe majoritymajority ofof thethe questionsquestions thatthat havehave beenbeen ra~sedra~sed aboutabout 
TitleTitle IXIX compliance,compliance, isis aa portionportion ofof aa largerlarger analyticalanalytical frameworkframework 
reflectedreflected inin thethe 19791979 PolicyPolicy Interpretation.Interpretation. 

OCROCR appreciatesappreciates thethe effortsefforts ofof thethe moremore than.than. 200200 individualsindividuals whowho 
commentedcommented onon thethe draftdraft ofof thethe Clarification.Clarification. InIn additionaddition toto 
providingproviding specificspecific commentscomments regardingregarding clarity,clarity, somesome partiesparties 
suggestedsuggested thatthat thethe ClarificationClarification diddid not·not· gogo farfar enoughenough inin 
protectingprotecting women'swomen's sports.sports. Others,Others, byby contrast,contrast, suggestedsuggested thatthat thethe 
'Clarification,'Clarification, oror thethe PolicyPolicy InterpretationInterpretation itself,itself, providedprovided moremore 
protectionprotection forfor women'swomen's sportssports thanthan intendedintended byby TitleTitle IX.IX. However,However, 
itit wouldwould notnot bebe appropriateappropriate toto reviserevise thethe 19791979 PolicyPolicy 
Interpretation,Interpretation, andand adherenceadherence toto itsits provisionsprovisions shapedshaped .OCR's.OCR's 
considerationconsideration ofof thesethese comments.comments. TheThe PolicyPolicy InterpretationInterpretation hashas 
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Page 2 - Dear Colleague 

guided OCR's enforcement in the area ,of athletics for over fifteen 
years~ enjoying the bipartisan support of Congress. The Policy 
Interpretation has also enjoyed the support of every court that has 
addressed issues of Title 'IX, athletics. As one recent court 
decision recognized, the "three-part test" draws its "essence" 
from the Title IX statute. 

The draft has, been revised to incorporate suggestions 'that OCR 
received regarding how to make the document more useful and 
clearer. For instance" the Clarification now .has additional 
examples to illustrate how to meet part one of ~he three ....part test 
and makes clear that the term "developing interests" under part two 
of the test includes interests that already exist at the 
institution. The document also clarifies that an institution can 
choose which part of the test it p'lariS t'o meet. ,In addition, it 
further clarifies how Title IX requires OCR to count par~icipation 
opportunities and why Title IX does not require' an institution, 
under part three of the test, to accommodate the interests and 
a,bilities of potential students. 

OCR also received requests for clarification that relate primarily' 
to fact- or institution-specific situations that only apply to 'a 
small number of athletes or institutions. These comments are more 
appropriately handled on an individual basis and, accordingly, OCR 
will follow-up on these comments and questions in the context, of 
OCR's ongoing technical assistance efforts. . 

It is', important to outline several points about the final document. 

The Clarification confirms that institutions need" to comply only 
wi th anyone part of the three -part test ,in order to pr'ovide 
nondiscriminatory participation opportunities for individuals of 
both sexes. The first part of the test--substantial 
proportionality-.:.focuses on the participation rates of men and 
women at an institution and affords an institution 'a "safe harbor" 
for establishing that it provides'nondiscriminatory participation 
opportunit'ies. An institution that does not providesubstaritially 
proportional participation opportunities for men and' women may 
comply with Title IX by satisfying either part two or p~rt three of 
the test. The second part--history and continuing practice--is an 
examination of an institution's good faith expansion of athletic 
opportunities through' its response to developing interests of the 
underrepresented sex at that institution: The third part--fully 
and effectively accommodating interests' and abilities of the 
underrepresented sex--centers on the inquiry of whether there ,are 
concrete and viable, interests among the-' underrepresented -sex that 
should be accommodated by an institution. 

In addition, the Clarification does not provide strict numerical 
formulas or "cookie cutter" answers t.o the issues that are 
inherently case- and fact-specific. Such an effort not only would 
belie the meaning of Title IX, but would at the same time deprive 
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institutions of the flexibility to which they are entitled when 
deciding how best to comply with the law. 

Several parties who provided comments expressed opposition to the 
three-part test.. The crux of the arguments made on behalf of those 
opp.osed to the three-part test is that the test does not really 
provide three different ways to comply.. Opponents of the test 
assert, therefore, that the test improperly establishes'arbitrary 
quotas. Similarly, they also argue that the three-part test runs 
counter to the intent of Title IX because it measures gender 
discrimination by underrepresentation and requires the full 

ac;commodation of 'only one sex ~ However, this underst'anding of 
Title IX and the three-part test is wrong. . , 

First, it is clear from the Clarification that there a~e' three 
different avenues of compliance. Institutions have flexibility in 

. providing nondiscriminatory participation opportunities to their 
students, and OCR,does not require quotas. For. example, if an 
institution chooses to and does comply with part three 'of the test, 
OCR will not ·require. it to provide' substantially proportionate 
participation opportunities to, or demonstrate . a ·history and 
continuing practice of program expansion that is responsive to.tlie 
developing interests of, the underrepresented sex. In fact, if an 
institution believes that its female students are less interested. 
and able to play intercollegiate sports, that institution may 
continue to provide more athletic opportunities to men than' to 
"VlOmen, or even to addoppol."tuniti'~G for men, as long as the 
recipient can show that its female students are not being denied 
opportunities, i. e., that. women's interests and abili ties are fully 
and effectively accommodated. The fact that each part of the 
three-part test considers- participation rates does not mean, as 
some opponents of the test have suggested, that the three parts do 
not provide different ways to comply with Title IX. . 

Second, it is appropriate for parts two and three of the test to 
focus only on the underrepresented sex. Indeed, such a focus is 
required because Title IX, by definition, addresses discrimination. 
Notably, Title IX's athletic provisions are unique in permitting 
institutions--notwithstanding the long history of discrimination 
based on sex in athletics programs--to establish separate ~thletic 
programs on the basis of' sex, thus allowing institutions to 
determine the number of athletic opportunities that are available 
to students of each sex. (By contrast,' Title VI of the Civil 
Rights Act· of 1964 'forbids institutions from providing separate 
athletic programs on the basis of race. or national origin.) 

OCR focuses on the interests and abilities Qt the underrepresented 
sex only if the institution provides proportionately fewer athletic 
opportunities to members 6f one sex and has failed to make a good 
faith effort to expand its program for the underrepresented sex. 
Thus, the Policy Interpretation requires the full accommodation of 
the underrepresented sex only to the extent necessary to provide 
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equal athletic opportunity, i. e ., only where an institution has 
failed to respond to the interests and abilities of the 
underrepresented sex when it allocated a disproportionately large 
number of opportunities for athletes of the other sex. 

What is clear then- -because, for example, part three of' the 
three-part test permits evidence that underrepresentation is caused 
not by discrimination but by lack of interest - - is that 
underrepresentation alone is not the measure of discrimination. 
Substantial .proportionality merely provides institutions with a 
.s~f'e'haf.'}:)6'i-~ Even if this were not the case and proportional 
opportunities were the only test, the rrquota rr criticism would be 
misplaced. Quotas are impermiss ible where opportunities are 
required to be created without regard to sex. However, schools a~e 
permitted to create athletic participation opportunit·ies based on 
sex.' Where they do so unequally, that is a legitimate measure of 
unequal opportunity under Title IX. OCR has chosen to make 
substantial proportionality only one of three alternative measures. 

Several parties also suggested that, in determining the number of 
participation opportunities offered by an institution, OCR count 
unfilled slots, i.e., those positions on a team that an institution 
~laims the team c~n support but which are not filled by act~al 
athletes. OCR must, however, count actual athletes because 
participation opportunities must be. real, not illusory. Moreover, 
this makes 'sense. because, under other parts of the Policy 
Interpretation, OCR considers the quality and kind of other 
benefits and opportuIlities offered to mal~ and female athletes in 
determining overall whether an institution provides equa~ athletic 
opportunity. In this context, OCR must consider actual benefits 
provided to real students. 

OCR also received comments that indicate that there is still 
confusion about the elimination and capping of men. 's t;.,@amsin the 
context of Title IX compliance. The rules" here are 
straightforward. An institution can choose -to eliminate or cap 
teams as a way of complying with part-one of the three-part test.­
However, nothing in the Clarification requires that an institution 
cap or eliminate participation opportunities for men. In fact, 
cutting or capping men's teams will not help an institution comply 
with part two or part three of the test because these tests measUre 
an 'institution's positive, ongoing response to the interests and 
abilities of the underrepresented sex.' Ultimately, Title - IX 
provides institutions with flexibility and -choice regarding how 
they will provide nondiscrim~natory participation opportunities. 

Finally, several parties suggested that OCR provide more 
information regarding the specific elements of an appropriate 
assessment . of student_ interest ~nd ability. The Policy 
Interpretation is intended to give institutions flexibility to 
determine interests and abilities conslstent with the unique 
circumstances and needs of an institution. We recognize, however, 

mailto:t;.,@amsin
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that it might be useful to 'share ideas on good assessment 
strategies. Accordingly, OCR wi1,l work to identify, and encourage 

Iinsti tutions to share good strategies that institutions' have 
developed, as well as to facilitate discussions among insti~Utions. 
regarding potential assessment techniques. 

bCR recognizes that the question of how to comply with Ti,tle IX' and 
to provide equal athletic opportunities for all students is a 
significant challenge that many institutions face today, .especially 
in the face of increasing budget.constraints. It.has been OCR's 
experience, however, that -institutions committed 'to main'l.:aining 
their men's program have been able to do so--and comply.with Title 
IX--notwithstanding limited athletic budgets. In many cases, OCR 
and these institutions have worked' together to find . creative 
solutions that ensured equal opportunities in interco'llegiate 
athletics. OCR is similarly prepared to joinwlth other 
institutions in assisting them to address their own situations. 

OCR is committed to continuing to work in partnership with colleges· 
and universities ··to ensure that the promise of Title IX becomes a 
reality for all students. Thank you for your continuing interest 
in this subject. . 

Sincerely, 

:7l~(/C~ 

Norma V. Cantu 
Assistant Secretary 

for Civil Rights 
Enclosure 
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CLARIFICATION OF INTERCOLLEGIATE ATHLETICS POLICY GUIDANCE: 

THE THREE-PART TEST 


The Office for Civil Rights (OCR) enforces Title IX of the 
Education Amendments of 1972, 20 U.S.C. §' 1681 et seq. (Title IX), 
which prohibits discrimination on the basis of sex in' education 
programs and activities by recipients of federal funds. ·The 
regulation implementing Title IX, at 34 C.F.R. Part 106, effective 
July 21, 1975, contains specific provisions governing athletic 
programs, at 34 C. F. R. § 106.41, and the awarding of athletic 
scholarships, at 34 C.F.R. § 106.37(c). Further clarification of 
the Title IX regulatory requirements is provided by the 
Intercollegiate Athletics Policy Interpretation, issued December 
11,1979 .(44 Fed. Reg. 71413 et seq. (1979».1 	 . 

The Title IX regulation provides that if an institution span'sors an . 
athletic program it must provide equal athletic opportunities for 
members of both sexes. . Among. other . factors, th~ regulatio+1 
requires that an institution must effectively accommoda.te the 
athletic interests and abilities of students of both sexes to the 
extent necessary to provide equal athletic oppor'tunity. 

The 1979 Policy Interpretation provides that as part of this. 
determination OCR will apply the following three":part test to 
assess whether an institution is providing nondiscriminatory 
participation opportunities for individuals of both sexes: 

1. 	 Whether intercollegiate level participation opportunities £6r 
male and female students are provided in numbers substantially 
proportionate to their respective enrollments i o'r· . . 

2. 	 Where the members of one sex have been and are 
underrepresented among intercollegiate athletes, whether the 
institution can show a hist.ory and continuing practice of 
program expansion w.hich is demonstrably responsive to the 
developing interests and abilities of the members of that sex; 
or 

3 . 	 Where the members of one sex are underrepresented among 
intercollegiate athletes, and the instit.ution cannot· show a 
history and continuing practice of program expansion, as 
described above, whether it "Can be demonstrated that the 
interests and abilities of the members of that sex have been 
fully and effective~y.accommodated by the present program. 

44 Fed. Reg. at 71418. 

1 The policy Interpretation is designed for intercollegiate 
athletics. However, its --general principles, and those of this. 
Clarification, often will apply to elementary and secondary 
interscholastic athletic programs, which' are also covered by the 
regulation. See 44 Fed. Reg. 71413. 



Thus t the three-part test furnl.shes an institution with three 
individual avenues to choose from when determining how it will, 
provide individuals of each sex with nondiscriminatory 
opportunities to participate in intercollegiate athletics. If-an' 
institution has, met any part of the three-part test t , OCR will 
determine that the institution is meeting this requirement. 

It is important to ,note that uhder the Policy Interpretation the 
requirement to provide nondiscriminatory' participation 
opportunitieE! is only one of many factors that' OCR examines to 
determine if an, institution is in compliance witl1 the athletics 
provision of Title IX. OCR also ,conside'rs the quality of, 
competition offered"to members of both sexes in order to determine 
whether an institution effectively acconunodates the intereSts and 
abilities of it~ students. 

In addition, when an "overall determination of compliance ll is made 
by OCR t 44 Fed. Reg~ 71417, 71418, OCR examines the institutionts 
program as a whole. Thus, OCR considers the' effective 
acconunodation of interests and abilities in conjunction with 
equivalence in the availability, quality and kinds of other 
athletic benefits and opportunities provided male and female 
athletes to determine whether an 'institution provides equ~l 
athletic opportunity as required by Title IX. These other benefits 
include coaching, equipment t practice and competitive facilities, 
recruitment, scheduling of games, and publicity, among others. An 
institutionts failure to provide nondiscriminatory participation 
opportunities usually amounts to a denial of equal athletic 
opportuni tybecause' these opportuni ties provide access, to all other 
athletic benefits, treatment, and services. 

This Clarification provides specific factors that guide an analysis 
of each part of the three~part test. In addition, it provides 
examples to demonstrate, in concrete terms, how these factors will 
be considered. These examples are intended to be illustrative" and 
the conclusions drawn in each example are based solely on the facts 
included in the example. 

TRREE-PART TEST, -- ,Part One: Are ParticipatioI:1 Opportunities 
Substantially Proportionate to Enrollment? 

.' 
Uno.er part one of the three-part test (part one), where an 
institution provides intercollegiate level athletic participation 
opportunities for male and female students· in numbers substantially 
proportionate to their respective full-time undergraduate 
enrollments, OCR will find that the institution is providing 
nondiscriminatory participation'opportunities for "individuals of, 
both sexes. 

OCR's analysis begins with a determination,. of the number of 
participation opportunities afforded to male and female athletes in 

2 
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the int'ercollegiate athletic program. The Policy Interpretation 
defines participants as those athletes: 

a. Who are receivi.ng the institutionally-sponsored support 
normally prov1ded to athletes· competing at' the 
institution involved, e.g.,· coaching, equipment, medical 
and training room services, on a regular basis during a 
sport's season; and 

b. Who are participating in organized practice sessions and 
other team m,:etings and activities ona regular basis 
during a sport's seasonj and 

c. Who are listed on the 
maintained for each.sport, 

eligibility 
or 

or squad lists 

d. Who, because of injury, cannot meet a, 
continue. ·to receive. financial aid 
athletic ability. 

b, 
on 

or c 
the 

above but 
basis of. 

44 Fed. Reg. at. 71415. 

OCR uses this definition of participant to determine the number of 
participation opportunities provided by an institution, for purposes 
of the three-part test. ~ 

Under this definition, OCR considers a sport's season to commence 
on the date of a team's first intercollegiate competitive event and 
to conclude on· the elate ,()~ the team's finnl intercollegiate 
competitive event. l.~ a general rule, all athletes who are listed 
on a team's squad or eligibility list and are on the team as of the 
team's first competitive event are counted as participants ,by OCR. 
In determining the number of participation opportun~ties ·for the 
purposes of the interests and abilities analysis, an athlete who 
participates in more· than one sport will be counted as a 
participant in each sport. in which he or she participates. 

In· determining· participation opportunities, OCR includes, among 
others, those athletes who do not receive scholarships (e. g., walk.,. 
ons), those athletes who compete on teams sponsored by the 
institution even though the team may be required to raise some or 
all of i ts.,.::operating funds, and those athletes who practice but may 
not competl'a :" OCR's investigations reveal .that these athletes 
receive numerous benefits and services I such as training and 
practice time, coaching I tutoring services', locker room facilities 
and equipment, as well as impo"rtant non-tangible benefits derived 
from being a member of an intercollegiate athletic team. Because 
these are significant benefits and because receipt· ·of theseI 

benefits does not depend on their cost to the· institution or 
whether the athlete competes, it is necessary to count all athletes 
who receive such benefits when determining the, number ofathle.tic 
opportunities provided to men and women. 

3 


I 



OCR's analysis next determines whether athletic opportunities are 
substantially' proportionate. The. Title IX regulation allows 
institutions to operate separate athletic programs for. men and 
women.. Accordingly I the regulation allows' an institution to 
control the respective number of participatiqn opportunities 
offered to men and women. Thus I it could be argued that to satiSfy 
part one there ~hould be no difference between the participation 
rate in an institution's int·ercollegiate athletic program and 'its 
full-time undergraduate student enrollment. 

Ho-wever, because in some circumstances it may be unreasonable to 
expect an institution to achieve 'exact propo+.tionality--for 
instance, because of' natural fluctuations in enrollment and 
participation-rates or because it would be unreasonable to expect 
an institution to add athleCic opportunities in light of the small 
number of students that would have to be accommodated to achieve 
exact proportionality--the Policy Interpretation examines'whether 
participation oppottunities are "substantially" proportionate to 
enrollment rates. Because this determination depends on the 
institution's specific circumstances and the size of its athletic' 
program, OCR makes this determination. on a case-by-'case basis t 
rather than through use of a statistical test. ' 

As an example of a determination under· part one: If , an 
'institution's enrollment is 52 percent male and 48 percent female 
and 52 percent of the participants in'the athletic program are male 
and 48 percent female, then the institution would clearly satisfy 
part orie. However, OCR recognizes that natural fluctuations in'an 
institution's enrollment. and/or participation rates may affect the 
percentages in a subsequent year. For instance" if the 
institution'S admissions the following year resulted in an 
enrollment rate of 51 percent males and 49 percent females, while 
the participation rates of males and females in the athletic 
program remained constant, the institution would continue to 
satisfy part one because it would be unreasonable to expect the 
institution to fine tune its program in response to this change in 
enrollment. 

As another example, over the past five years an institution has had 
a consistent enrollment rate for women of 50 percent. During this 
time period, it has been expanding its program for women in order 
to reach proportionality. In the year that the institution reaches 
its goal-~J'.e., 50 percent of the participants in its athletic 
program are'female--its enrollment rate for women increases to 52 
percent. Under these circumstances ,the institution would satisfy 
part one. 

OCR' would 'also . consider- opportunities ' to 'be substantially 
proportionate when the number of opportunities that would be 
required to achieve proportionality would not be sufficient to 
sustain a viable team, i.e.,a team for~hich there is a sufficient 
number of interested and able students and enough available 
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competition to sustain an intercollegiate team. As a frame of 
reference in assessing this situation/ OCR may consider the average 
size of teams. offered for the underrepresented sex, a number which . 
would vary by institution. ' 

For instance/ Institution A is a university with a total of 600 
athletes_,,- While women make up 52 percent of the university's 
enrollment, they only represent 47 percent of its athletes. If 'th,e 
university provided women with 52 percent of athletIc 
opportunities, approximately 62 additional women would be able to 
participate. Because this is a . significant number of 
unaccommodated women, it is likely that a viable .sport 'could be 
~dded.lf so, Institution A has not met part ~ne. 

As another example/ at Institution B women also make up 52 percent 
of ,the university's enrollment and rGpresent 47 percent of 
Institution B's athl~tes. Institution B's athletic program 
consists of only 60 participants. If the University provided women 
with 52 percent of athletic 'opportunities, approximately 6 
additional women would be able to participate. ,Since 6 
participants are unlikely to support a viable team, Institution B 
would meet part.one. 

THREE-'PART TEST -- Part TwO: Is there a History and Continuing 
Practice of Program Expansion for the Underrepresented Sex? 

Underpart two of the three-part test' (part two) , an institution 
can show that' it has Cl. history dnd continuing practice of program 
expansion '""hich is uemonstrably l:esponsive to the developing 
interests and abilities of the underrepresented sex. In effect, 
part two looks at an institution's past and continuing remedial 
efforts to provide nondiscriminatory participatiolJ. opportunities 
through program expansion. 2 

OCR will review the entire history of the athletic program, 
focusing on the participation opportunities provided for the 
underrepresented sex. First/ OCR will assess whether past actions 
of the institution have expanded participation opportunities for 
the underrepresented sex· in a manner that was demonstrably 
responsive to their developing interests and abilities. Developing 

2 Part two focuses on whether an institution has expanded the 
number of intercollegiate participation opportunities provided to 
the underrepresented sex. Improvements in the quality of 
competi tion r - and of other, athl-etic benefi'ts'/"--provided - to' --women 
athletes, while not considered under the three-part test, can be 
considered by OCR in making an overall determination of compliance 
with the athletics provision of Title IX. 
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interests include interests that already exist a~the'institution~3 
There are no fixed intervals of time within which an institution 
must have added participation opportunities. Neither is a' 
particular number of sports dispositive .. Rather, the focus is on 

.	whether the program expansion was responsive to· developing 
interests and abilities of the underrepresented sex. In addition, 
the institution must demonstrate a continuing (i. e., present) 
practice of program expansion as warranted by developing interest:s 
and abilities. . 

. OCR will consider the following factors,· among others, as evidence 
that may indicate a history of .program expansion that is 
demOnstrabli responsive to the developing'interests and abilities 
of the underrepresented sex: 

• 	 an institution's record of adding ~ntercollegiate teams, "or 
upgrading teams to intercollegiate status, for 'the·· 
underrepresented sex; 

• 	 an institution's record of increasing the numbers of 
participants in intercollegiate athletics who are members of 

. ' ... the· underrepresented sex; and ~ .-.:. . 	 . 
~. 

• 	 an institution's affirmative responses to requests by studen~s 
or others for addition or elevation of sports. ~ 

OCR will consider the following factors, among others, as evidence 
. that may indicate a continuing practice of program expansion that 
is demonstrably responsi'le to the .:developing interests and 
abilities of the underrepresented sex: 

• 	 an institution's current implementation of a nondiscriminatory 
policy or procedure for· requesting the addition of sports 
(including the elevation of club or intramural teams) and the 
effective communication of the policy or procedure to 
students; and 

• 	 an institution'S current implementation of a plan of program 

expansion that is responsive to developing interests and 

abilities. 


OCR would also find persuasive an institution's efforts to monitor 

dey-eloping ·interests and abilities of the underrepresented sex, for 


J However, under this part of the test.an institution is not 

required, as it is under part three, to accommodate all interests 

and abilities of·the underrepresented' sex. Moreover,-under part 

two an institution has flexibility in choosing which teams it adds 

for the underrepresented sex, as long as it can show overall a 

history and continuing pr.a.c.tice .of program expansion for me.mbers of 

that sex. 


6 

I 



example,. by conducting periodic nondiscrim;Lnatory assessments of 
developing interests and abilities and taking timely actions in 
response to the results. 

In the event· that an institution eliminated any team for the 
underrepresented sex, OCR would evaluate the circumstances 
surrounding this action in assessing whether the institution could 
satisfy part two of the test. However, OCR will not find a history 
and continuing practice of program expansion where an institution 
increases the proportional participation opportunities for the 
underrepresented sex by reducing. opportunities for the 
ove:ccepresented sex alone· or by reducing. participation 
opportunities for the· overrepresented sex to a proportionately 
greater degree than for the underrepresented sex. This is. because 
part two considers an institution s good faith remedial effortsI 

through actual program expansion. It is only necessary to ~xamine 
part two if one sex is overrepresented in the athletic program. 
Cuts in the program for the underrepresented sex, even when coupled 
with cuts in the program for the overrepresented sex, cannot be 
considered.remedial because they burden members of the sex already. 
disadvantaged by the present program.. However, an institution that 
has eliminated some part'icipation opportunities for the­
underrepresented sex can still meet part two if, overall, it can 
show a history and continuing practice of program expansion· for 
that sex.' ? 
In addition, OCR will not find that an institution satisfies 'part 
two where it established teams for the underrepresented .sex only at 
the initiation of its prqgram for the underrepresented sex or where 
it merely promises to expand its program for the underrepI:esented 
sex at some time in· the future. . . 

The following examples are intended to illustrate the principles 
discussed above. 

At the inception of its women's program in the "mid-1970s, 
Institution C established seven teams for women. In 1984 it added 
a women's varsity team at the request of students and coaches. In 
3.990 it upgraded a women/s club sport to varsity team status based 
on a request by. the club members and an NCAA survey that showed a 
significant increase in girls high school participation in that 
sport. Institution C is currently implementing a plan to add a 
varsity women's team in the spring of 1996 that has been identified 
by a regional study as an emerging women's sport in the region. 
The addition of these teams resulted in an increased percentage of 
'V.?omen participating in varsity athletics at the institution. Based 
on these facts, OCR.would find Institution C in compliance with 
part two because it has a' 'history of program '-expansion"' and i'5. 
continuing to expand its program for women in response to their 
developing interests and abilities. 

By 1980, Institution D established seven teams for women. 
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Institution D added a women! s varsity team in 1983 based on the 
requests of students and coaches. In 1991 it added a women's. 
varsity team: after an NCAA survey showed a significant increase in' 
girls' high school participation in that sport. In 19~3 
Institution D eliminated a viable women's team and a viable men's 
team'in"an effort to reduce its athletic budget. It has taken no . 
action relating to the underrepresented sex since 1993. B~sed on 
these facts, .OCR would not find Institution D in compliance with 
part two. Institution D cannot show a continuing practice, of 
program expansion that is responsive to, the developing interests 
and abilities of the underrepresented sex where its only action 
since 1991 t.Tith regard to the underrepresented sex was to eliminate 
a team for which there was interest, ability and available 
.competition. 

In the mid-1970s,. Institution E established five teams for women'. 

In 1979 it added a women's varsity team. In 1984 it upgraded ,a 

women's club sport with 'twenty-five participants to varsity team 

status. At that time it eliminated a women's varsity team that had 

eight members. In 1987 and 1989 Insti.tution E added women's. 

varsity teams that were'identified bya significant number of its 

enroll'ed'-and-±ncoming female students when· surveyed regarding their 

a,thletic interests and abilities. During this time it also 

increased the size of an existing women's team to provide 

opportunities for women who expressed interest in playing that 

sport. Within the past year, it added a women's varsity team based 

on a nationwide survey of the most popular girls high school teams. 

Based on the addition of these teams '. the percentage of women 

participating in varsity athletics at the institution has 

increased: Based on th~se facts, OCR would find Institution Ein 


.compliance with part two because i~ has a histOry of program' 
expansion and the elimination of the team in 1984 took place within 
the context of continuing program expansion for the 
underrepresented sex that is responsive to their developing 
interests. 

Instituti(;m F started its women'-s program in the early 1970s with 

four teams. It did not add to its women's program until 1987 when, 

based on requests of students and coaches, 'it upgraded a women's 

club sport to varsity team status and expanded the size of several 

existing women's teams to accommodate significant expressed 

interest~~,' students. In 1990 it surveyed its enrolled and 

incomingremale studentsibased on that survey and a survey of the 

most popular sports played by women in the region, Institution F 

agreed to add' three new women's teams by J:997. It added a women's 

team in 1991 and 1994.. Institution F is implementing a plan to add. 

a women's team by the spring of 1997. Based on these facts, OCR 

would find Institution F 'in compliance with part two .-. ··Irrstitution 


. F' s program history since 1987 shows that it is committed to 
'program expansion for the underrepresented sex and it is continuing 
to expand its women's program in light of women's developing 
interests and abilities. 
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THREE-PART TEST -- Part Three: Is the Institution Fully and 
Effectively Accommodating the Interests and Abilities of the' 
Underrepresented Sex? 

Under part three of the three-part test (part three) OCR: determines 
whether an institution is fully and effectively accorrnnodating the 
interests and abilities of its students who are members of the 
underrepresented sex--including students who are admitted to the 
instieution though not yet enrolled. Title IX provides tha,t a 
recipient must provide equal athletic opportunity to its stu~ents. 
Accordingly, the Policy Interpretation, does not require an 
institution to accorrrrnodate the interests and abilities of potential 
students. 4 

While disproportionately high athletic participation'rates by an 
institution's students of the overrepresented sex (as compared, to 
their enrollment rates) may indicate that an institution is not 
providing equal athletic opportunities to its students' of 'the 
underrepresented sex, an institution can satisfy part three where 

, there is evidence that the imbala:nce does not reflect 
discrimination, i.e., where it,. can be demonstrated that, 
notwithstanding disproportionately low participation rates by t1;ie 
institution's students of the underrepresented sex, the interesEs 
'and abilities of these students are" in fact i being fully aI;ld 
effectively acconunodated. '. 

In making this determination, OCR will consider whether there is 
, (a) unmet interest in·, a particular sl?ort i (b) sufficient ability to 
sustain a team in the ,::iporti and (c~ a,reasonable expectation of 
competition for the team. If all three conditions are present,OCR 
will find that an institution has not fully and effectively, 

,accommodated the interests and abiliti'es of the underrepresented 
sex. 

If an institution has recently eliminated a viable team from the 
intercollegiate program, OCR will find that there is sufficient 
interest, ability, arid ,available competition to sustain an 
intercollegiate team in that sport unless ari institution can 
provide strong ,evidence that interest I ability, or available 
competitio!l.. no longer exists . ..~~.:'. .. 

a) Is' :~~~e' !'sufficient unmet interest to support an 
int~,~?:l~iate team? 


,,=,:,-: I v·.  

4 However,' OCR does examine an institution's recruitment 
. p:r:a:ctice'S under' another part of the Policy "Interpretation. "See 44 

Fed. Reg. 71417. Accordingly, where an institution recruits 
potential student athletes for its men's teams, it must ensure that 
women's teams are provided with substantially equal opportunities 
to recruit potential student athletes. ' 
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, ' 

OCR will determine whe'ther there is sufficient unmet interest among 
the institution ',s students who are members of the unde:r::,.epresented 
sex to sustain an intercollegiate team. ' OCR will look for interest 
by the underrepresented sex as expressed through the following 
indicato,rs, among others ~ 

• 	 requests by students and admitted students that a particular 
sport, be added,· 

• 	 requests that an existing club sport be elevated to 
intercollegiate team status; 

• 	 participation in particular club or intramural sports; 

• 	 interviews with students, admitted students, coaches, 
administrators and others regarding interest in particular 
sports; 

• 	 results of questionnaires of students and admitted students 
regarding interests in particular sports; and 

• 	 participati'Ol1 in particular interscholastic Sports by admitted 
students., , ' i 

1 
In addition, OCR will look at participation rate's in Sports in high 
schools, amateur athletic associations" and cormnunity sports 
leagues that operate in areas from which the institution draws its 
students in order to ascertain likely interest and ability of it~ 
students and admitted students in particular, sport (s) .5 For' 
example, where OCR's, investigation finds that a substantial number 
of high schools from the relevant region offer a particular sport 
which the institution does not offer for the underrepresented sex, 
OCR will ask the institution to provide a basis for any assertion 
that its students and admitted student,s are not interested in 
playing that sport. OCR may also interview students, admitted 

" , students, coaches, and others regarding interest in that sport. 

An institution may evaluate its athletic program to assess the 
athletic interest of its students of the underrepresented sex using 
nondiscriminatory methods of its choosing., Accordingly I ' 

institutions ,',; have flexibility in choosing a nondiscriminatory 
method of,:determining athletic interests and abilities provided 
they meet ~t:ertain requirements. See 44 Fed. Reg. at 71417. These 
assessmen~~'::, may use straightforward and inexpensive techniques, 
such as a~ student questionnaire or an open forum, to identify 

S-While these indicati'ons- of interest'may be'heipfui 'to OCR 'in 
ascertaining li,kely interest on campus, part'icularly in the absence 
of more direct 
actual -interests 
students. 

indicia, 
and a

an 
bili

institution is 
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expected to 
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the 
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students' . interests and abilities. Thus, while OCR expects that an 
institution's assessment should reach a wide audience of students 
and should be open-ended regarding the sports students can express 
interest in, OCR does not require elaborate scientific validation 
of assessments~ 

An ;institution's evaluation of interest should be done periodically 
so that the institution can identify in a timely and responsive 
manner any developing interests and abilities of the 
underrepresented sex. The evaluation should also take into account 
sports played i~ the high schools and communities from which the 
institutiqn dtawsits students both as an indicat~on .of possible 
interest on campus and to permit the institution to plan to meet 
the interests ··of admitted· students of the underrepresented sex.· 

b) Is there sufficient ability to sustain an intercollegiate team? 

Second, OCR will determine whether there is sufficient ability 
among. interested students of the underrepresented sex to sustain a~ 
intercollegiate team. OCR will examine indications of ability such 
as: 

• 	 the athletic experience and ,. accomplishments--f~ 
intersc~olastic, club ?r intramur~l comp~tition--6f students 
and adm~tted students ~nterested ~n play~ng the. sport; '~ 

.~ 

• 	 opJ.n~ons of coaches, administrators, and athletes at the 
institution regarding whether interested students arid admit.ted 
students :·have the potential to sustain a varsity team; and ' 

• 	 if the team has previously competed at the club or. intramural 
level, whether the competitive experience of the team 
indicates that it has the potential to sustain an 
intercollegiate team. 

Neither a poor competitive record nor the inability of interested 
students or admitted students to play at the same level of 
competition engaged. in by the institution's other athletes is 
conclusive evidence of lack of ability_ It is 'sufficient 'that 
interested. students and admitted students have the potential to 
sustain an intercollegiate team. 

c} 	 Is there a reasonable expectation of competition for the team? 
.::......'._ ..... 

Finally, 6CR determines whether there is a reasonable expectation 
of intercollegiate competition for a particular sport. in the 
institution's normal competitive region. In evaluating available 
competition, OCR will look at available competit-ive- opportunities 
in the geographic. area in which the institution's athletes 
primarily. compete, including: 

• 	 comp~titive opportunities offered by other schools against 
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.. whichwhich thethe institutioninstitution competes;competes; andand 

'.'. 	 competitivecompetitive opportunitiesopportunities offeredoffered byby otherother schoolsschools inin thethe 
institution'sinstitution's geographicgeographic area,area, includingincluding thosethose offeredoffered byby 
schoolsschools againstagainst whichwhich thethe institutioninstitution doesdoes notnot nownow compete.compete. 

UnderUnder thethe PolicyPolicy Interpretation,Interpretation, thethe institutioninstitution maymay ..alsoalso bebe 
requiredrequired toto activelyactively encourageencourage thethe developmentdevelopment ofof intercollegiateintercollegiate 
competitioncompetition forfor aa sportsport forfor membersmembers ofof thethe underrepresentedunderrepresented 'sex'sex 
whenwhen overalloverall athleticathletic opportunitiesopportunities withinwithin itsits competitivecompetitive regionregion 
havehave beenbeen historicallyhistorically limitedlimited forfor membersmembers ofof thatthat sex.sex. 

CONCLUSIONCONCLUSION 

ThisThis discussiondiscussion clarifiesclarifies thatthat institutionsinstitutions havehave threethree distinctdistinct 
waysways toto provideprovide individualsindividuals ofof eacheach sexsex withwith nondiscriminatorynondiscriminatory 
participationparticipation .. opportunities.opportunities. TheThe three-part.three-part. testtest givesgives 
institutionsinstitutions flexibilityflexibility andand controlcontrol overover theirtheir athleticsathletics programs.programs. 
ForFor instance,instance, thethe testtest allowsallows institutionsinstitutions toto respondrespond toto differentdifferent 
levelslevels ofof interestinterest byby itsits malemale andand femalefemale studentsstudents .... ·· Moreover,Moreover, 
nothingnothing inin thethe three-partthree-part testtest requiresrequires anan institutioninstitution toto eliminateeliminate 
participationparticipation opportunitiesopportunities forfor men,:men,: .. 

.. AtAt thethe samesame time,time, thisthis flexibilityflexibility mustmust bebe usedused byby i~stituti!:Si~stituti!:S 

.. consistentconsistent withwith TitleTitle IX'sIX's requirementrequirement thatthat theythey notnot discriminale··discriminale·· 
onon thethe basisbasis ofof sex.sex. OCROCR recognizesrecognizes thatthat institutionsinstitutions fa"'cefa"'ce 
challengeschallenges inin providingproviding nondiscriminatorynondiscriminatory participationparticipation 
opportunitiesopportunities forfor theirtheir studentsstudents andand willwill continuecontinue toto assistassist 
institutionsinstitutions inin findingfinding w~ysw~ys toto meet,meet, thesethese challenges.challenges. 

. " .. ~~"~' .. 

. ~ . ,'"":,,

."..•.,~~~;':, /~ 

~'~~>:':; ..  
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THETHETHE SECRETARYSECRETARYSECRETARY OFOFOF EDUCATIONEDUCATIONEDUCATION 

WASHINGTON,WASHINGTON,WASHINGTON, DCDCDC 202022020220202 


MarchMarchMarch 27,27,27, 200820082008 

StevenStevenSteven GeoffreyGeoffreyGeoffrey GieselerGieselerGieseler 
PacificPaciPaci Legalficfic LegalLegal FoundationFoundationFoundation 
100210021002 SESESE MontereyMontereyMonterey CommonsCommonsCommons BoulevardBoulevardBoulevard 
SuiteSuiteSuite 102102102 
Stuart,Stuart,Stuart, FLFLFL 349963499634996 

GieseJcr:DearDearDear Mr.Mr.Mr. Gieseler:Gieseler: 

ThisThisThis letterletterletter isisis ininin responseresponseresponse tototo youryouryour letterletterletter dateddateddated JuneJuneJune 19,2007,19,2007,19,2007, containingcontainingcontaining thethethe "Petition"Petition"Petition ofofof thethethe 
CollegeCollegeCollege SportsSportsSports CouncilCouncilCouncil tototo Repeal,Repeal,Repeal, Amend,Amend,Amend, andandand ClarifyClarifyClarify RulesRulesRules ApplyingApplyingApplying TitleTitleTitle IXIXIX tototo HighHighHigh 
SchoolSchoolSchool Athletics"Athletics"Athletics" (Petition).(Petition).(Petition). TheTheThe PetitionPetitionPetition requestsrequestsrequests thatthatthat thethethe UnitedUnitedUnited StatesStatesStates DepartmentDepartmentDepartment ofofof 
EducationEducationEducation (Department)(Department)(Department) taketaketake thethethe followingfollowingfollowing actionsactionsactions withwithwith regardregardregard tototo TitleTitleTitle IXIXIX ofofof thethethe 

US.c. seq. : theEducationEducationEducation AmendmentsAmendmentsAmendments ofofof 197219721972 (Title(Title(Title IX),IX),IX), 202020 §§U.S.c.U.S.c. §§§§ 168116811681 etetet seq.:seq.: (1)(1)(1) clarifyclarifyclarify thatthatthat thethe 
docsThree-PartThree-PartThree-Part TestTestTest doesdoes notnotnot applyapplyapply tototo highhighhigh schoolschoolschool athletics;athletics;athletics; (2)(2)(2) repealrepealrepeal ororor amendamendamend anyanyany rule,rule,rule, 

regulation,regulation,regulation, interpretation,interpretation,interpretation, ororor clarificationclarificationclarification applyingapplyingapplying thethethe Three-PartThree-PartThree-Part TestTestTest tototo highhighhigh schoolschoolschool 
clarifyclarifyathletics;athletics;athletics; andandand (3)(3)(3) clari fy thethethe Department'sDepartment'sDepartment's guidanceguidanceguidance tototo highhighhigh schoolsschoolsschools withwithwith regardregardregard tototo 

measuring fathleticmeasuringmeasuring athleticathletic interestsinterestsinterests andandand abilities.abilities.abilities. rI apologizeapologizeapologize forforfor thethethe Department'sDepartment'sDepartment's delayeddelayeddelayed 
response toresponseresponse toto youryouryour letter.letter.letter. 

yo uryourAfterAfterAfter carefulcarefulcareful considerationconsiderationconsideration ofofof youryouryour arguments,arguments,arguments, thethethe DepartmentDepartmentDepartment hashashas decideddecideddecided tototo denydenydeny your 
Petition.PetitionPetition .. YourYourYour PetitionPetitionPetition firstfirstfirst asksasksasks thethethe DepartmentDepartmentDepartment tototo clarifyclarifyclarify thatthatthat thethethe Three-PartThree-PartThree-Part TestTestTest doesdoesdoes 
notnotnot applyapplyapply tototo highhighhigh schoolschoolschool athletics.athletics.athletics. TheTheThe regulationsregulationsregulations implementingimplementingimplementing TitleTitleTitle IXIXIX (Title(Title(Title IXIXIX 
Regulations),Regulations), c.r.R.Regulations) , 343434 C.F.R.C.F.R. PartPartPart 106,106,106, effectiveeffectiveeffective JulyJulyJuly 21,21,21, 1975,1975,1975, requirerequirerequire recipientsrecipientsrecipients ofofof federalfederalfederal 
fundsfundsfunds ininin partpartpart tototo provideprovideprovide equalequalequal athleticathleticathletic opportunityopportunityopportunity forforfor membersmembersmembers ofofof bothbothboth sexessexessexes tototo 
participateparticipateparticipate ininin interscholasticinterscholasticinterscholastic andandand intercollegiateintercollegiateintercollegiate athletics.athletics.athletics. In determinedetennineorderillill orderorder tototo detenTline 
compliancecompliancecompliance ininin accordanceaccordanceaccordance withwithwith thisthisthis requirement,requirement,requirement, thethethe DepartmentDepartmentDepartment considers,considers,considers, amongamongamong otherotherother 

"[w]hether sportsspolisfactors,factors,factors, "["[ww the]hether]hether thethe selectionselectionselection ofofof spOlis andandand levelslevelslevels ofofof competitioncompetitioncompetition effectivelyeffectivelyeffectively 
accommodateaccommodateaccommodate thethethe interestsinterestsinterests andandand abilitiesabilitiesabilities ofofof membersmembersmembers ofofof bothbothboth sexes"sexes"sexes" ininin interscholasticinterscholasticinterscholastic andandand 
intercollegiateintercollegiateintercollegiate athleticsathleticsathletics programs.programs.programs. 343434 C.F.R.C.F.R.C.F.R. §§§ 106.41(c)(I).106.41(c)(I).106.41(c)(I). 

December II,II, fJ1tercollegiateOnOnOn DecemberDecember 11, 1979,1979,1979, thethethe DepartmentDepartmentDepartment publishedpublishedpublished thethethe AthleticsIntercollegiateIntercollegiate AthleticsAthletics PolicyPolicyPolicy 
InterpretationInterpretationInterpretation (1979(1979(1979 PolicyPolicyPolicy Interpretation),Interpretation),Interpretation), whichwhichwhich providesprovidesprovides guidanceguidanceguidance tototo institutionsinstitutionsinstitutions ononon thethethe 

IX. AmongAmongAmong thethethe issuesissuesissues addressedaddressedaddressed ininin thethethe 197919791979requirementsrequirementsrequirements forforfor compliancecompliancecompliance withwithwith TitleTitleTitle IX.IX. 

PolicyPolicyPolicy InterpretationInterpretationInterpretation isisis thethethe requirementrequirementrequirement tototo effectivelyeffectivelyeffectively accommodateaccommodateaccommodate studentstudentstudent athleticathleticathletic 

interestsinterestsinterests andandand abilities,abilities,abilities, whichwhichwhich isisis measuredmeasuredmeasured throughthroughthrough thethethe Three-PartThree-PartThree-Part Test.Test.Test. 


Deparcmcnt EducaCion ' COCO studentstudent preparation competicivenessDepartment Education J competith'enessTheTheThe Departmen( ofofof EduCil(ion ss missionmissionmission isisis to promotepromotepromote 5wdenl achievementachievementachievement andandand forpreparationpreparation forfor globalglobalglobal competitiveness bybyby 
fosteringfostering excellencellen access.foscering educationaleducationaleducational exceexcellencc andee andand ensuringensuringensuring equalequalequal access.access. 
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TheTheThe 197919791979 PolicyPolicyPolicy InterpretationInterpretationInterpretation explainsexplainsexplains thethethe scopescopescope ofofof itsitsits applicationapplicationapplication tototo highhighhigh schoolschoolschool 
athleticsathleticsathletics asasas follows:follows:follows: 

ThisThisThis PolicyPolicyPolicy InterpretationInterpretationInterpretation isisis designeddesigneddesigned specificallyspecificallyspecifically forforfor intercollegiateintercollegiateintercollegiate 
athletics.athleticsathletics However,.. However,However, itsitsits generalgeneralgeneral principlesprinciplesprinciples willwillwill oftenoftenoften applyapplyapply tototo club,club,club, 
intramural,intramuralintramural and,, andand interscholasticinterscholasticinterscholastic athleticathleticathletic programs,programs,programs, whichwhichwhich areareare alsoalsoalso coveredcoveredcovered 
hybyby regulation.regulation.regulation. Accordingly,Accordingly,Accordingly, thethethe PolicyPolicyPolicy InterpretationInterpretationInterpretation maymaymay bebebe usedusedused forforfor 
guidanceguidanceguidance bybyby thethethe administratorsadministratorsadministrators ofofof suchsuchsuch programsprogramsprograms whenwhenwhen appropriate.appropriate.appropriate. 

444444 Fed.Fed.Fed. Reg.Reg.Reg. 71413,71413,71413, 714137141371413 (December(December(December 11,11,11, 1979).1979).1979). 

NumerousNumerousNumerous federalfederalfederal courtscourtscourts havehavehave heldheldheld thatthatthat thethethe 197919791979 PolicyPolicyPolicy InterpretationInterpretationInterpretation andandand thethethe Three-Three-Three-PartPartPart 
e.g., v.TestTestTest areareare entitledentitledentitled tototo substantialsubstantialsubstantial deference.deference.deference. See,See,See, Miamic.g.,c.g., MiamiMiami Univ.Univ.Univ. WrestlingWrestlingWrestling ClubClubClub vv Miami.. MiamiMiami 

Univ.,Univ.,Univ., 302302302 F.3dF.3dF.3d 608,615608,615608,615 (6th(6th(6th Cir.Cir.Cir. 2002);2002);2002); ChalenorChalenorChalenor v.v.v. UnivUnivUniv... ofNDofNDofND...,,, 291291291 F.3dF.3dF.3d 1042,1042,1042, 
Neal v.1046-471046-471046-47 (8th(8th(8th Cir.Cir.Cir. 2002);2002);2002); Bd.Nealv.Nealv. Bd.Bd. ofofof TrusteesTrusteesTrustees ofofofCa.Ca.Ca. StateStateState Universities,Universities,Universities, 198198198 F.3dF.3dF.3d 763,763,763, 

Univ., 10 I (I st 1996)("Cohen770770770 (9th(9th(9th Cir.Cir.Cir. 1999);1999);1999); CohenCohenCohen v.v.v. BrownBrownBrown UnivUniv.. 101,, 101 F.3dF.3dF.3d 155,155,155, 173173173 (1st(1st Cir.Cir.Cir. 1996)1996) ("Cohen("Cohen 
Kelleyey Ill., F.3dIF');IF');IF'); KellKelley vvv... Bd.Bd.Bd. ofofofTrustees,Trustees,Trustees, Univ.Univ.Univ. ofofofIll.Ill. 35,, 3535 F.3dF.3d 265,265,265, 271271271 (7th(7th(7th Cir.Cir.Cir. 1994);1994);1994); CohenCohenCohen v.v.v. 

Univ., (lst(ist Colo.BrownBrownBrown 991Univ.,Univ., 991991 F.2dF.2dF.2d 888,888,888, 896-97896-97896-97 (1st Cir.Cir.Cir. 1993)1993)1993) ("Cohen("Cohen("Cohen F');F');F'); RobertsRobertsRoberts v.v.v. StateColo.Colo. StateState 
F.2d.2d (10th 1993).Univ.,Univ.,Univ., 998998998 FF.2d 824,824,824, 828828828 Cir.(lOth(lOth Cir.Cir. 1993)1993).. Additionally,Additionally,Additionally, federalfederalfederal courtscourtscourts havehavehave referencedreferencedreferenced 

thethethe aboveaboveabove statementstatementstatement ininin thethethe 197919791979 PolicyPolicyPolicy InterpretationInterpretationInterpretation regardingregardingregarding itsitsits applicationapplicationapplication tototo 
interscholasticinterscholasticinterscholastic athleticathleticathletic programsprogramsprograms tototo applyapplyapply thethethe principlesprinciplesprinciples ofofof thethethe PolicyPolicyPolicy InterpretationInterpretationInterpretation tototo 
claimsclaimsclaims againstagainstagainst highhighhigh schoolsschoolsschools forforfor failingfailingfailing tototo provideprovideprovide equalequalequal athleticathleticathletic opportunities.opportunities.opportunities. SeeSeeSee 
McCormickMcCormick v.v.McCormick v.v.v. Sch.Sch.Sch. Dist.Dist.Dist. ofofofMamaroneck,Mamaroneck,Mamaroneck, 370370370 F.3dF.3dF.3d 275,290-91275,290-91275,290-91 (2d(2d(2d Cir.Cir.Cir. 2004);2004);2004); HornerHornerHorner v. 

v. Sch. Dist.Ky.Ky.Ky. HighHighHigh Sch.Sch.Sch. AthleticAthleticAthletic AssAssAss 'n,'n,'n, 434343 F.3dF.3dF.3d 265,265,265, 273273273 (6th(6th(6th Cir.Cir.Cir. 1994);1994);1994); WilliamsWilliamsWilliams vv.. SScch.h. DistDist.. ofofof 
Bethlehem,BBeethlehem,thlehem, 998998998 F.2dF.2dF.2d 168,168,168, 171171171 (3d(3d(3d Cir.Cir.Cir. 1993).1993).1993). ForForFor example,example,example, thethethe SixthSixthSixth CircuitCircuitCircuit appliedappliedapplied thethethe 
Three-PartThree-PartThree-Part TestTestTest specificallyspecificallyspecifically tototo addressaddressaddress aaa claimclaimclaim againstagainstagainst aaa statestatestate highhighhigh schoolschoolschool athleticathleticathletic 
associationassociationassociation forforfor failingfailingfailing tototo effectivelyeffectivelyeffectively accommodateaccommodateaccommodate thethethe athleticathleticathletic interestsinterestsinterests andandand abilitiesabilitiesabilities ofofof 

athletes. ee thisfemalefemalefemale highhighhigh schoolschoolschool studentstudentstudent Sathletes.athletes. SSeeee Horner,Horner,Horner, 434343 F.3dF.3dF.3d atatat 274-275274-275274-275 ... InInIn lightlightlight ofofof thithi ss 
existingexistingexisting guidance,guidance,guidance, whichwhichwhich federalfederalfederal courtscourtscourts havehavehave appliedappliedapplied authoritativelyauthoritativelyauthoritatively andandand unambiguouslyunambiguouslyunambiguously 
tototo interscholasticinterscholasticinterscholastic athletics,athletics,athletics, furtherfurtherfurther clarificationclarificationclarification ononon thisthisthis mattermattermatter isisis notnotnot necessary.necessary.necessary. 

PetiPeti tiontionYourYourYour Petition alsoalsoalso requestsrequestsrequests thatthatthat thethethe DepartmentDepartmentDepartment repealrepealrepeal ororor amendamendamend anyanyany rule,rule,rule, regulation,regulation,regulation, 
interpretation,interpretation,interpretation, ororor clarificationclarificationclarification applyingapplyingapplying thethethe Three-PartThree-PartThree-Part TestTestTest tototo highhighhigh schoolschoolschool athletics.athletics.athletics. YouYouYou 
suggestsuggestsuggest thatthatthat thisthisthis actionactionaction shouldshouldshould bebebe takentakentaken becausebecausebecause thethethe Three-PartThree-PartThree-Part TestTestTest violatesviolatesviolates thethethe 
principlesprinciplesprinciples ofofof equalequalequal protectionprotectionprotection andandand limitslimitslimits participationparticipationparticipation opportunities.opportunities.opportunities. WeWeWe notenotenote thatthatthat youyouyou 

"Petitionraisedraisedraised similarsimilarsimilar argumentsargumentsarguments ininin youryouryour JanuaryJanuaryJanuary 200320032003 to"Petition"Petition toto RepealRepealRepeal andandand AmendAmendAmend GuidanceGuidanceGuidance 
C.F.R. I06.41(c)[ssued[ssued[ssued underunderunder 343434 C.FC.F..R.R. 106.41(c)106.41(c) ConcerningConcerningConcerning EqualEqualEqual AthleticAthleticAthletic Opportunity,"Opportunity,"Opportunity," ininin whichwhichwhich youyouyou 

requestedrequestedrequested thatthatthat thethethe DepartmentDepartmentDepartment repealrepealrepeal thethethe Three-PartThree-PartThree-Part Test.Test.Test. TheTheThe DepartmentDepartmentDepartment denieddenieddenied thatthatthat 
request,request,request, andandand thethethe DepartmentDepartmentDepartment deniesdeniesdenies youryouryour requestrequestrequest ininin thethethe instantinstantinstant PetitionPetitionPetition becausebecausebecause thethethe Three­Three­Three­
PartPartPart TestTestTest neitherneitherneither violatesviolatesviolates equalequalequal protectionprotectionprotection nornornor createscreatescreates aaa gender-consciousgender-consciousgender-conscious affirmativeaffirmativeaffirmative 
actionactionaction ororor quotaquotaquota system.system.system. TheTheThe Three-PartThree-PartThree-Part TestTestTest providesprovidesprovides threethreethree separateseparateseparate wayswaysways tototo measuremeasuremeasure aaa 
school'sschool'sschool's compliancecompliancecompliance withwithwith oneoneone aspectaspectaspect ofofof thethethe TitleTitleTitle IXIXIX regulations.regulations.regulations. FederalFederalFederal courtscourtscourts havehavehave 

ThreeThree-Part-Part II, 101 175;agreedagreedagreed thatthatthat thethethe Three-Part TestTestTest isisis notnotnot aaa quota,quota,quota, see,see,see, e.g.,e.g.,e.g., CohenCohenCohen F11,10111,101 FF...3d3d3d atatat 175;175; KKKeeelley,lley,lley, 
F.3d eq ual353535 atF.3dF.3d atat 271,271,271, andandand everyeveryevery federalfederalfederal courtcourtcourt thatthatthat hashashas consideredconsideredconsidered ananan protectionequalequal protectionprotection challengechallengechallenge ... 

tototo thethethe Three-PartThree-PartThree-Part TestTestTest hashashas upheldupheldupheld itsitsits constitutionality,constitutionality,constitutionality, see,see,see, eee...g.,g.,g., Neal,Neal,Neal, 198198198 F.3dF.3dF.3d atatat 772;772;772; 
lI, F.2dCohenCohenCohen 1011I,1I, 101101 F.3dF.3dF.3d atatat 170-72;170-72;170-72; Kelley,Kelley,Kelley, 353535 FFF...3d3d3d atatat 272;272;272; CohenCohenCohen 1,9911,9911,991 FF.. at2d2d atat 900-01.900-01.900-01. 
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Moreover,Moreover,Moreover, asasas explainedexplainedexplained ininin thethethe Department'sDepartment'sDepartment's "Further"Further"Further ClarificationClarificationClarification ofofof IntercollegiateIntercollegiateIntercollegiate 
11,2003AthleticsAthleticsAthletics PolicyPolicyPolicy GuidanceGuidanceGuidance RegardingRegardingRegarding TitleTitleTitle IXIXIX Compliance,"Compliance,"Compliance," issuedissuedissued ononon JulyJulyJuly 11,11, 20032003 

(2003(2003(2003 FurtherFurtherFurther Clarification),Clarification),Clarification), thethethe Three-PartThree-PartThree-Part TestTestTest doesdoesdoes notnotnot limitlimitlimit opportunitiesopportunitiesopportunities butbutbut insteadinsteadinstead 
providesprovidesprovides schoolsschoolsschools "with"with"with thethethe flexibilityflexibilityflexibility tototo provideprovideprovide greatergreatergreater athleticathleticathletic opportunitiesopportunitiesopportunities forforfor studentsstudentsstudents 
ofofof bothbothboth sexessexessexes ...""" 

YourYourYour PetitionPetitionPetition nextnextnext requestsrequestsrequests thatthatthat thethethe DepartmentDepartmentDepartment clarifyclarifyclarify itsitsits guidanceguidanceguidance tototo highhighhigh schoolsschoolsschools ononon 
measuringmeasuringmeasuring athleticathleticathletic interestsinterestsinterests andandand abilities.abilities.abilities. Specifically,Specifically,Specifically, youryouryour PetitionPetitionPetition requestsrequestsrequests thatthatthat thethethe 
DepartmentDepartmentDepartment issueissueissue guidance:guidance:guidance: (a)(a)(a) statingstatingstating thatthatthat highhighhigh schoolsschoolsschools seekingseekingseeking tototo useuseuse thethethe thirdthirdthird prongprongprong ofofof 
thethethe Three-PartThree-PartThree-Part TestTestTest mustmustmust surveysurveysurvey bothbothboth gendersgendersgenders tototo determinedeterminedetermine relativerelativerelative athleticathleticathletic interestsinterestsinterests andandand 
abi Iitics; thethe(b)abilities;abilities; (b)(b) interpretinginterpretinginterpreting thc Three-PartThree-PartThree-Part TestTestTest "not"not"not asasas supersedingsupersedingsuperseding thethethe 197519751975 Regulations,Regulations,Regulations, 

ofof 'reasonable'reasonablebutbutbut asasas ananan elaborationelaborationelaboration ononon somesomesome ofofof thethethe typestypestypes of' reasonable methods'methods'methods' thethethe regulationsregulationsregulations requirerequirerequire 
schoolsschoolsschools tototo develop";develop";develop"; andandand (c)(c)(c) clarifyingclarifyingclarifying thatthatthat thethethe so-calledso-calledso-called "cutting-and-capping""cutting-and-capping""cutting-and-capping" approachapproachapproach 

setting.isisis notnotnot authorizedauthorizedauthorized ininin thethethe highhighhigh schoolschoolschool setting.setting. 

Thc DepartmentDepartmentDepartment respcctfully deniesdeniesdenies youryouryour requestrequestrequest forforfor guidanceguidanceguidance thatthatthat wouldwouldwould statestatestate thatthatthat 
schoolsschoolsschools usingusingusing thethethe thirdthirdthird prongprongprong ofofof thethethe Three-PartThree-PartThree-Part TestTestTest mustmustmust surveysurveysurvey bothbothboth genders.genders.genders. he 
TheThe respectfullyrespectfully 

InInIn ttthehe 
"Clarification"ClarificationDearDearDear ColleagueColleagueColleague letterletterletter accompanyingaccompanyingaccompanying thethethe Department'sDepartment'sDepartment's 199619961996 "Clarification ofofof 

IntercollegiateIntercollegiateIntercollegiate AthleticsAthleticsAthletics PolicyPolicyPolicy Guidance"Guidance"Guidance" (1996(1996(1996 Clarification),Clarification),Clarification), thethethe DepartmentDepartmentDepartment 
thirdthirdrespondedrespondedresponded tototo similarsimilarsimilar suggestionssuggestionssuggestions tototo modifymodifymodify thethethe thjrd prongprongprong ofofof thethethe Three-PartThree-PartThree-Part TestTestTest sososo thatthatthat 

ititit wouldwouldwould notnotnot focusfocusfocus ononon thethethe underrepresentedunderrepresentedunderrepresented sexsexsex only.only.only. AsAsAs explainedexplainedexplained ininin thatthatthat document,document,document, thethethe 
focusfocus underrepresentedunderrepresented "Title"Titlefoclls ononon thethethe undelTcpresentcd sexsexsex isisis appropriateappropriateappropriate becausebecausebecause "Title IX,IX,IX, bybyby definition,definition,definition, 
addressesaddressesaddresses discrimination."discrimination."discrimination." TheTheThe FirstFirstFirst Circuit,Circuit,Circuit, whichwhichwhich rejectedrejectedrejected aaa similarsimilarsimilar argumentargumentargument tototo modifymodifymodify 
thethethe thirdthirdthird prongprongprong ofofof thethethe Three-PartThree-PartThree-Part Test,Test,Test, fUliherfUliherfUliher explainedexplainedexplained thatthatthat "[t]he"[t]he"[t]he factfactfact thatthatthat thethethe 
overrepresentedoverrepresentedoverrepresented gendergendergender isisis lesslessless thanthanthan fullyfullyfully accommodatedaccommodatedaccommodated willwillwill not,not,not, ininin andandand ofofof itself,itself,itself, excuseexcuseexcuse aaa 

J, 991shortfallshortfallshortfall ininin thethethe provisionprovisionprovision ofofof opportunitiesopportunitiesopportunities forforfor thethethe underrepresentedunderrepresentedunderrepresented gender."gender."gender." CohenCohenCohen 1,9911,991 
F.2dF.2dF.2d atatat 899.899.899. Finally,Finally,Finally, wewewe believebelievebelieve thatthatthat thethethe denialdenialdenial ofofof thisthisthis requestrequestrequest isisis consistentconsistentconsistent withwithwith thethethe 
unanimousunanimousunanimous recommendationrecommendationrecommendation ofofof thethethe Secretary'sSecretary'sSecretary's CommissionCommissionCommission ononon OpportunityOpportunityOpportunity ininin AthleticsAthleticsAthletics 
thatthatthat thethethe DepartmentDepartmentDepartment shouldshouldshould notnotnot changechangechange currentcurrentcurrent policiespoliciespolicies ininin aaa mannermannermanner thatthatthat wouldwouldwould undermineundermineundermine 
TitIeTitleTitle IXIXIX enforcementenforcementenforcement regardingregardingregarding nondiscriminatorynondiscriminatorynondiscriminatory treatmenttreatmenttreatment ininin athleticathleticathletic participation.participation.participation. SeeSeeSee 
U.S. ent.S . DepartmentUU.S. DepartmDepartment ofofof Education,Education,Education, Secretary'sSecretary'sSecretary's CommissionCommissionCommission ononon OpportunityOpportunityOpportunity ininin Athletics,Athletics,Athletics, 

All: TitlTitleeOpenOpenOpen tototo All:All: Title IXIXIX atatat 30,30,30, Washington,Washington,Washington, D.C.,D.C.,D.C., 2003.2003.2003. 

Department requestrequestTheTheThe DepartmDepartmeentnt alsoalsoalso respectfullyrespectfullyrespectfully deniesdeniesdenies youryouryour request tototo issueissueissue guidanceguidanceguidance statingstatingstating thatthatthat thethethe 
Three-PartThree-PartThree-Part TestTestTest doesdoesdoes notnotnot supersedesupersedesupersede thethethe TitleTitleTitle IXIXIX RegulationsRegulationsRegulations becausebecausebecause existingexistingexisting guidanceguidanceguidance 

makesalreadyalreadyalready makmakeses ititit clearclearclear thatthatthat thethethe Three-PartThree-PartThree-Part TestTestTest isisis consistentconsistentconsistent withwithwith thethethe TitleTitleTitle IXIXIX Regulations.Regulations.Regulations. 
theAsAsAs statedstatedstated ininin ththee 197919791979 PolicyPolicyPolicy Interpretation,Interpretation,Interpretation, itsitsits purposepurposepurpose isisis tototo explainexplainexplain thethethe standardsstandardsstandards setsetset outoutout 

ininin TitleTitleTitle IXIXIX andandand thethethe TitleTitleTitle IXIXIX RegulationsRegulationsRegulations andandand tototo provideprovideprovide aaa frameworkframeworkframework withinwithinwithin whichwhichwhich 
ath letics 714 1371413 ..complaintscomplaintscomplaints allegingallegingalleging discriminationdiscriminationdiscrimination ininin athleticsathletics cancancan bebebe resolved.resolved.resolved. 444444 Fed.Fed.Fed. Reg.Reg.Reg. atatat 71413. 

theAccordingly,Accordingly,Accordingly, Three-Partthethe Three-PartThree-Part TestTestTest clarifies,clarifies,clarifies, notnotnot replaces,replaces,replaces, oneoneone requirementrequirementrequirement ininin thethethe TitleTitleTitle IXIXIX 
Regulations.Regulations.Regulations. Similarly,Similarly,Similarly, courtscourtscourts havehavehave characterizedcharacterizedcharacterized thethethe 197919791979 PolicyPolicyPolicy InterpretationInterpretationInterpretation asasas aaa 
clariclari ficationficationclarification ororor interpretationinterpretationinterpretation ofofof thethethe TitleTitleTitle IXIXIX Regulations,Regulations,Regulations, andandand nonono courtcourtcourt hashashas heldheldheld thatthatthat thethethe 
197919791979 PolicyPolicyPolicy InterpretationInterpretationInterpretation isisis inconsistentinconsistentinconsistent withwithwith TitleTitleTitle IXIXIX ororor itsitsits implementingimplementingimplementing regulations.regulationsregulations .. 

e.g. , Nat'f Wrestling 't't Educ., F.3dSee, e.g., (D.C. CCSee,See, e.g.. NatNat Wrestling'I'I Wrestling CoachesCoachesCoaches AssAssAss 'n'n'n v.v.v. DepDepDep 'f ofofofEduc.,Educ., 366366366 930,F.3dF.3d 930,930, 940940940 (D.C.(D.C. e ir.ir.ir. 
2004); Club,lub, F.3d 1045,1047;Miami2(04);2(04); MiamiMiami Univ.Univ.Univ. WrestlingWrestlingWrestling CClub , 302302302 FF..3d3d atatat 615;615;615; Chalenor,Chalenor,Chalenor, 291291291 F.3dF.3dF.3d atatat 1045 , 1047;1047;1045, 
Coheenn I,I, F.2dCoCohhen r, 991991991 FF.. at2d2d atat 899.899.899. 
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Lastly,Lastly,Lastly, withwithwith regardregardregard tototo thethethe requestrequestrequest ininin youryouryour PetitionPetitionPetition forforfor thethethe DepartmentDepartmentDepartment tototo clarifyclarifyclarify thatthatthat thethethe 
cutting-and-cappingcutting-and-cappingcutting-and-capping approachapproachapproach isisis notnotnot authorizedauthorizedauthorized ininin thethethe highhighhigh schoolschoolschool setting,setting,setting, thethethe DepartmentDepartmentDepartment 
mllstmustmust alsoalsoalso respectfullyrespectfullyrespectfully denydenydeny thisthisthis request.request.request. ThroughThroughThrough thethethe 199619961996 Clarification,Clarification,Clarification, 200320032003 FuFuFurtrtrtherherher 
Clarification,Clarification,Clarification, andandand 200520052005 "Additional"Additional"Additional ClarificationClarificationClarification ofIntercoIIegiateofIntercoIIegiateofIntercoIIegiate AthleticsAthleticsAthletics Policy"Policy"Policy" 
(March(March(March 17,17,17, 2005),2005),2005), thethethe DepartmentDepartmentDepartment repeatedlyrepeatedlyrepeatedly andandand clearlyclearlyclearly hashashas statedstatedstated itsitsits viewviewview thatthatthat 
institutionsinstitutionsinstitutions areareare notnotnot requiredrequiredrequired tototo cutcutcut ororor reducereducereduce teamsteamsteams tototo complycomplycomply withwithwith TitleTitleTitle IXIXIX or,or,or, 
specifically,specifically,specifically, withwithwith thethethe Three-PartThree-PartThree-Part Test,Test,Test, thatthatthat takingtakingtaking suchsuchsuch actionactionaction isisis disfavored,disfavored,disfavored, andandand thatthatthat thethethe 
DepartmentDepartmentDepartment willwillwill notnotnot seekseekseek remediesremediesremedies thatthatthat involveinvolveinvolve thethethe eliminationeliminationelimination ofteams.ofteams.ofteams. 

Therefore,Therefore,Therefore, wewewe dododo notnotnot believebelievebelieve thatthatthat furtherfurtherfurther guidanceguidanceguidance ononon thisthisthis mattermattermatter isisis necessarynecessarynecessary whenwhenwhen thethethe 
Three-PartThree-PartThree-Part TestTestTest isisis appliedappliedapplied ininin thethethe contextcontextcontext ofofof highhighhigh schoolschoolschool athletics.athletics.athletics. TheTheThe DepartmentDepartmentDepartment 
remainsremainsremains committedcommittedcommitted tototo workingworkingworking withwithwith schoolsschoolsschools ononon ananan individualizedindividualizedindividualized basisbasisbasis tototo ensureensureensure equalequalequal 
athleticathleticathletic opportunityopportunityopportunity forforfor allallall students.students.students. 

Sincerely,Sincerely,Sincerely, 

21



UNITED EDUCATIONUNITED STATESSTATES DEPARTMENTDEPARTMENT OFOF EDUCATION 

OFFICEOFFICE FORFOR CIVILCIVIL RIGHTSRIGHTS 

THETHE ASSISTANTASSISTANT SECRETARYSECRETARY 

APRAPR 2020 20102010 
DearDear Colleague:Colleague: 

basisTitleTitle IXIX ofof thethe EducationEducation AmendmentsAmendments ofof 1972197211 (Title(Title IX)IX) prohibitsprohibits discriminationdiscrimination onon thethe basis ofof 
activities financialsexsex inin educationeducation programsprograms andand activities byby recipientsrecipients ofof FederalFederal financial assistance,assistance, whichwhich 

universities. passage,includeinclude schools,schools, collegescolleges andand universities. SinceSince itsits passage, TitleTitle IXIX hashas dramaticallydramatically increasedincreased 
girls. standsacademic,academic, athleticathletic andand employmentemployment opportunitiesopportunities forfor womenwomen andand girls. TitleTitle IXIX stands forfor thethe 

is rhetoric,propositionproposition thatthat equalityequality ofof opportunityopportunity inin AmericaAmerica is notnot rhetoric, butbut ratherrather aa guidingguiding 
principle.principle. 

AlthoughAlthough therethere hahass beenbeen indisputableindisputable progressprogress sincesince TitleTitle IXIX waswas enacted,enacted, notablynotably inin 
interscholasticinterscholastic andand intercollegiateintercollegiate athleticathletic programs,programs, sexsex discriminationdiscrimination unfortunatelyunfortunately continuescontinues 

existtoto exist inin manymany educationeducation progprogrramsams andand activities.activities. II amam committedcommitted toto thethe vigorousvigorous 
enforcementenforcement ofof TitleTitle IXIX toto resolveresolve thisthis discriminationdiscrimination andand toto provideprovide clcleearar policypolicy guidanceguidance toto 

reCipient institution rea lity all.asasssistist aa recipient institution (ins(instt itution)itution) inin makingmaking thethe promisepromise ofof TitleTitle IXIX aa reality forfor all . 

end, ofthe Rights .S. DepartmentToTo thatthat end, onon behalfbehalf of the OfficeOffice forfor CivilCivil Rights (OCR)(OCR) ofof thethe UU.S. Department ofof EducationEducation 
(Department)(Department)., itit isis mymy pleasurepleasure toto provideprovide youyou withwith thisthis "Intercollegiate Athletics PolicyPolicy"Intercollegiate Athletics 
Clarification:Clarification: TheThe TThree-Parthree-Part TeTestst -- PartPart ThreeThree."." WithWith thithiss letter, thethe DepartmentDepartment isisletter, 

Intercollegiatewithdrawingwithdrawing thethe "Additional"Additional ClarificationClarification ofof Intercollegiate AthleticsAthletics Policy:Policy: ThreeThree PartPart TestTest --
Clarification) documentsPartPart Three"Three" (200S(200S AdditionalAdditional Clarification) andand allall relatedrelated documents accompanyingaccompanying it,it, includingincluding 

Titlethethe "" User'sUser's GuideGuide toto StudentStudent InterestInterest SurveysSurveys underunder TItle IX"IX" ((User'User'ss Guide)Guide) andand relatedrelated 
17,2005.technicaltechnical report,report, thatthat werewere issuedissued byby thethe DepartmentDepartment onon MarchMarch 17, 2005. 

regulation. The regulationThe regulation containscontains speCificOCROCR enforcesenforces TitleTitle IXIX andand itsits implementingimplementing regulation.22 specific 
provisions scholarships.4 Specifically,provisions governinggoverning athleticathletic programprogramss33 andand thethe awardingawarding ofof athleticathletic scholarships.4 SpeCifically, 
the Title an ogram,the Title IXIX regulatregulat iionon provideprovidess thatthat ifif an institutioninstitution operatesoperates oror sponsorssponsors anan athleticathletic pprrogram, itit 

opportunities ss InIn determiningdetermining whetherwhethermustmust provideprovide equalequal athleticathletic opportunities forfor membersmembers ofof bothboth sexes.sexes. 
opportunities considerequalequal athleticathletic opportunities areare available,available, thethe regulationregulation requiresrequires OCROCR toto consider whetherwhether anan 

interests studentsinstitutioninstitution isis effectivelyeffectively accommodatingaccommodating thethe athleticathletic interests andand abilitiesabilities ofof students ofof bothboth 
66 sexes.sexes. 

11 2020 UU.S.c..S.C §§ 16811681 et seq.~ 

1234 CF R34 C.F..R.. PartPart 106.106. 

13 3434 CF.R.C.F.R. §§ 106.41.106.4l. 

·43434 CC.F.RF.R.. §§ 106106.37(c))...37( c 

5 CF.R. 106.41(c).s 3344 C.F.R. §§ 106.41(c). 

C F.R. 106.41(C)(1). Title IX C F.R. 106. vides also will consider other66 3434 C.F.R. §§ 106.41(c)(1). TheThe Title IX regulationregulation aatt 3434 C.F.R. §§ 106.4141((c)c) proprovides thatthat OCROCR also will consider other 
when determ equal athletic opportunity is available stitution Colleaguefactorfactorss when determiiningning whetherwhether equal athletic opportunity is available atat anan ininstitution.. ThiThiss DearDear Colleague 

400 MARYlAND • S.W.. WASliINCTON, 20202- 1100400 MARYLAND AVEAVE.., S.W., WASlilNCTQN, DCDC 20202-1100 
www.ed.govwww.ed.gov 

to ensure equal acress to educacion topromote educacionaJ excelJem;e throughoulihe naUOrJ.OurOurmissionmission IsIs ro eIlSUIl' eqtJ:lJ access (0 educ:arJon andand ro promo(e educaoonal f!)«""eJ/ence throughout rhe l13.1.iofl. 22
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TheThe "Intercollegiate"Intercollegiate AthleticsAthletics PolicyPolicy Interpretation,,7Interpretation,,7 (1979(1979 PolicyPolicy Interpretation),Interpretation), publishedpublished onon 
DecemberDecember 11,11, 1979,1979, providesprovides additionaladditional guidanceguidance onon thethe TitleTitle IXIX intercollegiateintercollegiate athleticathletic 
regulatoryregulatory requirements.requirements.88 TheThe 19791979 PolicyPolicy InterpretationInterpretation setssets outout aa threethree~~partpart testtest thatthat OCROCR 

institutionusesuses toto assessassess whetherwhether anan institution isis effectivelyeffectively accommodatingaccommodating thethe athleticathletic interestsinterests andand 
abilitiesabilities ofof itsits studentsstudents toto thethe extentextent necessarynecessary toto provideprovide equalequal athletathletiicc opportunity.9opportunity.9 OnOn 

IntercollegiateJanuaryJanuary 16,16, 1996,1996, OCROCR issuedissued thethe "Clarification"Clarification ofof Intercollegiate AthleticsAthletics PolicyPolicy Guidance:Guidance: TheThe 
~ (1996ThreeThree-PartPart Test"Test" (1996 Clarification)Clarification) toto provideprovide additionaadditionall claclarrificationification onon allall partsparts ofof thethe threethree·-

includingpartpart test,test, including thethe specificspecific factorsfactors thatthat OCROCR usesuses toto evaluateevaluate compliancecompliance underunder thethe thirdthird 
three·part Three).10partpart ofof thethe three-part testtest {Part{Part Three).l0 

InIn 2005,2005, OCROCR issuedissued thethe AdditionalAdditional ClarificationClarification regardingregarding applicationapplication ofof thethe indicatorsindicators inin thethe 
that19961996 ClarificationClarification that guidedguided OCR'sOCR's analysisanalysis ofof PartPart Three.Three. TheThe accompanyingaccompanying User'sUser's GuideGuide 

includedincluded aa prototypeprototype surveysurvey instrumentinstrument (model(model survey)survey) thatthat institutionsinstitutions couldcould useuse toto measuremeasure 
participatingstudentstudent interestinterest inin partiCipating inin intercollegiateintercollegiate athleticsathletics andand includedincluded specificspecific guidanceguidance onon itsits 

implementation.implementation. TThehe AdditionalAdditional ClarificationClarification andand User'sUser's GuideGuide changedchanged OCR'sOCR's approachapproach fromfrom 
anan analysisanalysis ofof multiplemultiple indicatorsindicators toto aa reliancereliance onon aa singlesingle surveysurvey instrumentinstrument toto demonstratedemonstrate 

compliancethatthat anan institutioninstitution isis accommodatingaccommodating studentstudent interestsinterests andand abilitiesabilities inin compliance withwith PartPart 
Three.Three. AfterAfter carefulcareful review,review, OCROCR hashas determineddetermined thatthat thethe 20052005 AdditionalAdditional ClarificationClarification andand thethe 
User'sUser's GuideGuide areare inconsistentinconsistent ww iithth thethe nondiscriminatorynondiscriminatory methodsmethods ofof assessmentassessment setset forthforth inin 
thethe 19791979 PolicyPolicy InterpretationInterpretation andand thethe 19961996 ClarificationClarification andand dodo notnot provideprovide thethe appropriateappropriate 

methods,andand necessarynecessary clarityclarity regardingregarding nondiscriminatorynondiscriminatory assessmentassessment methods, includingincluding surveys,surveys, 
underunder PartPart Three.Three. Accordingly,Accordingly, thethe DepartmentDepartment isis withdrawingwithdrawing thethe 20052005 AdditionalAdditional ClarificationClarification 
andand User'sUser's Guide,Guide, iincludncludiingng thethe modelmodel survey.survey. AllAll otherother DepartmentDepartment policiespolicies onon PartPart ThreeThree 
remainremain inin effecteffect andand provideprovide thethe applicableapplicable standardsstandards forfor evaluatingevaluating PartPart ThreeThree compliance.compliance. 

nat ionGivenGiven thethe resourceresource limitationslimitations facedfaced byby institutionsinstitutions throughoutthroughout thethe nation andand thethe effecteffect onon 
Iinstitutions'institutions' athleticsathletics programs,programs, , recognizerecognize thethe importanceimportance ofof assistingassisting institutionsinstitutions inin 

developingdeveloping theirtheir ownown assessmentassessment methodsmethods thatthat retainretain thethe flexibilityflexibility toto meetmeet theirtheir uniqueunique 
consistentcircumstances,circumstances, bubutt areare consistent withwith thethe nondiscriminationnondiscrimination requirementsrequirements ofof thethe TitleTitle IXIX 

regulation.regulation. Therefore,Therefore, thisthis DearDear ColleagueColleague letterletter reaffirms,reaffirms, andand providesprovides additionaladditional clarificationclarification 

quirement, .41(c)( interest sletterletter onlyonly addressesaddresses thethe regulatoryregulatory rreequirement, atat 3434 C.F.R.C.F.R. §§ 106106.41(c)( 1),1), toto effectivelyeffectively accommodateaccommodate interests 
abilitiesandand abilities.. 

Interpretation774444 Fed.Fed. Reg.Reg. 7141371413 (1979)(1979).. TheThe 19719799 PolicyPolicy Interpretation waswas publishedpublished byby thethe foforrmermer DepartmentDepartment ofof Health,Health, 
Education,Education, andand Welfare,Welfare, andand waswas adoptedadopted byby thethe DepartmentDepartment ofof EducationEducation whenwhen itit waswas establishedestablished inin 19801980.. 

POlicy thoseBB AlthoughAlthough thethe 19791979 Policy InterpretationInterpretation isis designeddesigned forfor intercollegiateintercollegiate aatthletics,hletics, itsits generalgeneral principles,principles, andand those 
interscholastic, Fed. J!g& 71413.ofof thisthis letter,letter, oftenoften willwill applyapply toto interscholastic, club,club, andand intramuralintramural athleticathletic programsprograms.. 4444 Fed . .Bg& atat 71413. 

Furthermore, the equal opportunities intercollegiate,Furthermore, the TitleTitle IXIX regulationregulation requiresrequires institutionsinstitutions toto provideprovide equal athleticathletic opportunities inin intercollegiate, 
andinterscholastic,interscholastic, club,club, and intramuralintramural aatthletics.hletics. 3434 C.F.R.C.F.R. §§ 106.41(c).106.41(c). 

Interpretation, also quality99 AsAs discusseddiscussed inin thethe 19791979 PolicyPolicy Interpretation, OCROCR also considersconsiders tthhee quality ofof competitivecompetitive opportunitiesopportunities 
determiningofferedoffered toto membersmembers ofof bothboth sexessexes inin determining whetherwhether anan instituinstitutt ionion effectivelyeffectively accommodatesaccommodates thethe athleticathletic 

interests abilities students.interests andand abilit ies ofof itsits students. 4444 FedFed.. RRegeg.. atat 71418.71418. 

"Further Intercollegiate1010 OCR'sOCR's "Further ClarificationClarification ofof Intercollegiate AthleticsAthletics PolicyPolicy GuidanceGuidance RegardingRegarding TitleTitle IXIX Compliance,"Compliance," whichwhich 
issued Colleague reincorporated Clarification's broadwaswas issued asas aa DearDear Colleague letterletter onon JulyJuly 11,11, 2003,2003, alsoalso reincorporated thethe 19961996 Clarification's broad rangerange ofof 

illustrativespecificspecific factorsfactors andand illustrative examples.examples. 
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on,on, thethe multiplemultiple indicatorsindicators discusseddiscussed inin thethe 19961996 ClarificaClarificatt ionion thatthat guideguide OCR'sOCR's analysisanalysis ofof 
whetherwhether institutionsinstitutions areare inin compliancecompliance withwith PartPart Three,Three, asas wellwell asas thethe nondiscriminatorynondiscriminatory 
implementationimplementation ofof aa surveysurvey asas oneone assessmentassessment technique.technique. 

TheThe Three-PartThree-Part TestTest 

three-partAsAs discusseddiscussed above,above, OCROCR usesuses thethe three-part testtest toto determinedetermine whetherwhether anan institutioninstitution isis 
nondiscriminatoryprovidingproviding nondiscriminatory athleticathletic participationparticipation opportunitiesopportunities inin compliancecompliance withwith thethe TitleTitle IXIX 

regulationregulation.. TheThe testtest providesprovides thethe followingfollowing threethree compliancecompliance options:options: 

1.1. WhetherWhether intercollegiateintercollegiate levellevel participationparticipation opportunitiesopportunities forfor malemale andand femalefemale studentsstudents 
numbersareare providedprovided inin numbers substantiallysubstantially proportionateproportionate toto theirtheir respectiverespective enrollments;enrollments; oror 

2.2. WhereWhere thethe membersmembers ofof oneone sexsex havehave beenbeen andand areare underrepreunderrepressentedented amongamong 
athletes,intercollegiateintercollegiate athletes. whetherwhether thethe institutioninstitution cancan showshow aa hishisttoryory andand continuingcontinuing 

practicepractice ofof programprogram expansionexpansion whichwhich isis demonstrablydemonstrably responsiveresponsive toto thethe developingdeveloping 
interestsinterests andand abilitiesabilities ofof thethe membersmembers ofof thatthat sex;sex; oror 

3.3. membersWhereWhere thethe members ofof oneone sexsex areare underrepresentedunderrepresented amongamong intercollegiateintercollegiate athletes,athletes, 
andand thethe institutioninstitution cannotcannot showshow aa historyhistory andand concontt inuinuiingng practicepractice ofof programprogram expansion,expansion, 
asas describeddescribed above,above, whetherwhether itit cancan bebe demonstrateddemonstrated thatthat thethe interestsinterests andand abilitiesabilities ofof 

membersthethe members ofof thatthat sexsex havehave beenbeen fullyfully andand effectivelyeffectively accommodatedaccommodated byby thethe presentpresent 
llprogram.program.ll 

~TheThe threethree-partpart testestt isis intendedintended toto allowallow institutionsinstitutions toto mmaaintainintain flexibilityflexibility andand controlcontrol overover theirtheir 
wit hathleticathletic programsprograms consistentconsistent with TitleTitle IX'sIX's nondiscriminationnondiscrimination requirements.requirements. AsAs statedstated inin thethe 

19961996 Clarification,Clarification, "[T]he"[T]he three-partthree-part testtest furnishesfurnishes anan institutinstitutiionon withwith threethree individualindividual avenuesavenues 
individualstoto choosechoose fromfrom whenwhen determiningdetermining howhow itit willwill provideprovide individuals ofof eacheach sexsex withwith 

nondiscriminatorynondiscriminatory opportunitiesopportunities toto participateparticipate inin intercollegiateintercollegiate athletics.athletics. IfIf anan institutioninstitution hashas 
the three-partmetmet anyany partpart ofof the three-part test,test, OCROCR willwill determinedetermine thatthat thethe institutioninstitution isis meetingmeeting thisthis 

requirement."requirement." 

PartPart ThreeThree ofof thethe Three-PartThree-Part TestTest -- FullyFully andand EffectivelyEffectively AccommodatingAccommodating thethe InterestsInterests andand 
AbilitiesAbilities ofof thethe UnderrepresentedUnderrepresented SexSex 

ThisThis letterletter focusesfocuses onon PartPart ThreeThree -- effectivelywhetherwhether anan institutioninstitution isis ffullyully andand effectively 
underrepresented AsAs thethe 19961996accommodatingaccommodating thethe athleticathletic interestsinterests andand abilitiesabilities ofof thethe underrepresented sex.sex. 

ClarificationClarification indicates,indicates, whilewhile disproportionatelydisproportionately highhigh athleticathletic participationparticipation ratesrates byby anan 
institution'sinstitution's studentsstudents ofof thethe overrepresentedoverrepresented sexsex (as(as comparedcompared toto theirtheir enrollmentenrollment rates)rates) maymay 

institution is studentsindicateindicate thatthat anan institution is notnot providingproviding equalequal athleticathletic opportunitiesopportunities toto itsits students ofof thethe 
underrepresentedunderrepresented sex,sex, anan institutioninstitution cancan satisfysatisfy PartPart ThreeThree ifif itit cancan showshow thatthat thethe 

I.e..underrepresentedunderrepresented sexsex isis notnot beingbeing denieddenied opportunities,opportunities, Le., thatthat thethe iinterestsnterests andand abilitiesabilities ofof 

Fed at1111 4444 Fed.. RegReg .. at 71471418.18. 
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fullythethe underrepresentedunderrepresented sexsex areare fully andand effectivelyeffectively accommodated.accommodated. ThThiiss letterletter providesprovides 
guides compliance Threeinformationinformation thatthat guides OCROCR inin itsits evaluationevaluation ofof compliance withwith PartPart Three andand thethe 

nondiscriminatorynondiscriminatory implementatimplementatiionon ofof assessmentsassessments ofof students'students' athleticathletic interestsinterests andand abilitiesabilities 
it.underunder it. 

Three,UnderUnder PartPart Three, tthehe focusfocus isis onon fullfull andand effectiveeffective accommodationaccommodation oftheofthe interestsinterests andand abilitiesabilities 
ofof thethe institution'sinstitution's studentsstudents whowho areare membersmembers ofof thethe underrepresentedunderrepresented sexsex -- includingincluding 
studentsstudents whowho areare aadmitteddmitted toto thethe instiinstitt utionution thoughthough notnot yetyet enrolled.enrolled. 1212 AsAs statedstated inin thethe 19961996 
Clarification,Clarification, andand asas furtherfurther discusseddiscussed below,below, inin determiningdetermining compliancecompliance withwith PartPart Three,Three, OCROCR 
considersconsiders allall ofof thethe followingfollowing threethree questions:questions: 

1.1. IsIs therethere unmetunmet interestinterest inin aa particularparticular sport?sport? 

2.2. IsIs therethere sufficientsufficient abilityability toto sustainsustain aa teamteam inin thethe sport?sport? 

3.3. IsIs therethere aa reasonablereasonable expectationexpectation ofof competitioncompetition forfor thethe team?team? 

"Yes,"IfIf thethe answeranswer toto allall threethree questionsquestions isis "Yes:' OCROCR willwill findfind thatthat anan institutioninstitution isis notnot fullyfully andand 
effectivelyeffectively accommodatingaccommodating thethe interestsinterests andand abilitiesabilities oftheofthe underreprunderrepreesentedsented sexsex andand 
thereforetherefore isis notnot inin compliancecompliance withwith PartPart Three.Three. 

A. UnmetUnmet InterestInterest andand AbilityAbility EvaluationA. OCROCR Evaluation CriteriaCriteria 

InIn determiningdetermining whetherwhether aann instiinstitt utionution hashas unmetunmet interestinterest andand abilityability toto supportsupport anan 
intercollegiateintercollegiate teamteam inin aa particularparticular sport,sport, OCROCR evaluatesevaluates aa broadbroad rangerange ofof indicators,indicators, including:including: 

•• seswhetherwhether anan institutioninstitution uuses nondiscriminatorynondiscriminatory methodsmethods ofof assessmentassessment whenwhen 
determiningdetermining thethe athleticathletic intereinteresststs andand abilitiesabilities ofof itsits students;students; 

•• whetherwhether aa vviableiable teamteam forfor thethe underrepresentedunderrepresented sexsex recentlyrecently waswas eliminated;eliminated; 
•• rsmultiplemultiple indicatoindicators ofof interest;interest; 
•• rsmultiplemultiple indicatoindicators ofof ability;ability; andand 
•• frequencyfrequency ofof conductingconducting assessmentsassessments.. 

below.EachEach ofof thesethese fivefive ccriteriariteria isis desdesccribedribed below. FollowingFollowing thethe discussiondiscussion ofof thesethese criteria,criteria, thisthis 
recommendations ssessmentsectionsection providesprovides technicaltechnical assistanceassistance recommendations forfor effectiveeffective aassessment proceduresprocedures 

andand thethe nondiscriminatorynondiscriminatory implimpleementationmentation ofof aa surveysurvey asas oneone componentcomponent ofof assessingassessing thethe 
interestsinterests andand abilitiesabilities ofof studenstudentt ss ofof thethe underrepresentedunderrepresented sex.sex. sectionThisThis section concludesconcludes withwith aa 
discussiondiscussion ofof thethe multiplemultiple indicatorsindicators OOCCRRevaluatesevaluates toto dedett ermineermine whetherwhether therethere areare aa sufficientsufficient 
numbernumber ofof studenstudentt ss withwith unmetunmet interestinterest andand abilityability toto sustainsustain aa newnew intercollegiateintercollegiate team.team. 

12 OCR examin ion's recruitment practices of 79 Policy Interpretation. See12 OCR examineses anan ininsstituttitution's recruitment practices underunder anotheranother parpartt of thethe 191979 Policy Interpretation. See 
Reg. 71417. Accordingly, where nstitution recruits al athletes men's4444 Fed.Fed. Reg. atat 71417. Accordingly, where anan iinstitution recruits potentipotential sstudenttudent athletes forfor ititss men's teamteamss,, itit 

must ens its teams substantiallymust ensureure thatthat its wwomenomen's's teams areare providedprovided withwith substantially equalequal opportunopportuniitiesties toto recruitrecruit potentialpotential 
athletes.sstudtudeentnt athletes. 
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1. 	 Nondiscriminatory Methods of Assessment 

Under Part Three, OCR evaluates whether an inst itution uses processes and methods for 
assessing the athletic interests and abilities of its students of the underrepresented sex that are 
consistent with the nondiscrimination standards set forth in the 1979 Policy Interpretation . The 
1979 Policy Interpretation states that institutions may determine the athletic interests and 
abilities of students by nondiscriminatory methods of their choosing provided: 

a. 	 The processes take into account the nationally increasing levels of women's interests 
and abilities; 

b. 	 The methods of determining interest and ability do not disadvantage the members of an 
underrepresented sex; 

c. 	 The methods of determini ng ability take into account team performance records; and 

d. 	 The methods are responsive to the expressed interests of students capable of 

intercollegiate competition who are members of an underrepresented sex.13 


An institution should document its assessment of students' interests and abilities. 

2. 	 Assessments Not Used To Eliminate Viable Teams 

As discussed in the 1996 Cla rification, if an institution recently has eliminated a viable team for 
the underrepresented sex from the intercollegiate athletics program, OCR will find that there is 
sufficient interest, ability, and available competition to sustain an inte rcollegiate team in that 
sport and thus there would be a presumption that the institution is not in compliance with Part 
Three. This presumption can be overcome if the institution can provide strong evidence that 
interest, ability, or competition no longer exists. 

Accordingly, OCR does not consider the failure by students to express interest during a survey 
under Part Three as evidence sufficient to justify the elimination of a current and viable 
intercollegiate team for t he underrepresented sex. In other words, students participating on a 
viable intercollegiate team have expressed interest by active participat ion, and OCR does not 
use survey results to nullify that expressed interest . 

3. 	 Multiple Indicators Evaluated to Assess Interest 

OCR considers a broad range of indicators to assess whether t here is unmet athletic interest 
among the underrepresented sex. These indicators guide OCR in determining whether the 
institution has measured the interests of students ofthe underrepresented sex using 
nondiscriminatory methods consistent with the 1979 Policy Interpretation. As discussed in the 

13 44 Fed. Reg. at 71417. 
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1996 Clarification, OCR evaluates the interests of the underrepresented sex by examining the 
following li st of non~exhaustive indicators: 

• 	 requests by students and admitted students that a particular sport be added; 
• 	 requests for the elevation of an existing club sport to intercollegiate stat us; 
• 	 participation in club or intramural sports; 
• 	 interviews with students, admitted students, coaches, administ rators and others 


regarding interests in particular sports; 

• 	 results of surveys or questionnaires of students and admitted students regarding 


interests in particular sports;14 

• 	 participation in interscholastic sports by admitted students; and 
• 	 participation rates in sports in high schools, amateur athletic associations, and 

community sports leagues that operate in areas from which the institution draws its 
students.1s 

In accordance with the 1996 Clarification, OCR also will consider the likely interest16 of the 
underrepresented sex by looking at participation in intercollegiate sports in the institution's 
normal competitive regions. 

4. 	 Multiple Indicators Evaluated to Assess AbilitV 

As discussed in the 1996 Clarification, OCR considers a range of indicators to assess whether 
there is sufficient ability among interested students of the underrepresented sex to sustain a 
team in the sport. When making this determination, OCR examines indicators such as: 

• 	 the athletic experience and accomplishments - in interscholastic, club or intramura l 
competition - of underrepresented students and admitted st udents interested in 
playing the sport; 

I" OCR evaluates all of the indicators discussed here so OCR does not consider survey results alone as sufficient 
evidence of lack of interest under Part Three. 
IS As discussed in the 1996 Clarification, this indicator may be helpful to OCR in ascertaining likely interest of an 
institution's students and admitted students in particular sports, especially in the absence of more direct indicia . 
However, In conducting its investigations, OCR determines whether an institution is meeting the actual interests 
and abilities of its students and admitted students. 

An institution's evaluation should take into account sports played in the high schools and communities from which 
it draws its students, both as an indication of possible interest at the institution, and to permit the instit ution to 
plan to meet the interests of admitted students of the underrepresented sex. For example, if OCR's investigation 
finds that a substantial number of high schools from the relevant region offer a particular sport that the institution 
does not offer for the underrepresented sex, OCR will ask the insti tution to provide a basis for any assertion that 
its students and admitted students are not interested in playing that sport. OCR also may interview students, 
admitted students, coaches, and others regarding interest in that sport. 
16 See Footnote IS above. 

http:students.1s
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• 	 opinions of coaches, administrators, and ath letes at the institution regarding whether 
interested students and admitted students have the potential to susta in an 
intercollegiate team; and 

• 	 if the team has previously competed at the club or intramural level, whether the 
competitive experience of the team indicates that it has the potential to sustain an 
intercollegiate team. 

Additionally, because OCR recognizes that students may have a broad range of athletic 
experiences and abi lities, OCR also examines other indications of ability such as; 

• 	 participation in other sports, intercollegiate, interscholastic or otherwise, that may 
demonstrate skills or abilities that are fund amental to the particular sport being 
considered; and 

• 	 tryouts or other direct observations of participat ion in the particular sport in which 
there is interest. 

As the 1996 Clarification indicated , neither a poor competitive record, nor the inability of 
interested students or admitted students to play at the same level of competition engaged in 
by the institution 's other athletes, is conclusive evidence of lack of ability. For the purposes of 
assessing ability, it is sufficient that interested students and admitted students have the 
potential to sustain an intercollegiate team. 

5. 	 Frequency of Assessments 

As discussed in the 1996 Clarification, OCR evaluates whether an institution assesses interest 
and ability periodically so that t he inst itution can identify in a timely and responsive manner 
any developing interests and abilities of the underrepresented sex. There are several factors 
OCR considers when determining the rate of frequency for conducting an assessment . These 
factors include, but are not limited to: 

• 	 the degree to which the previous assessment captured the interests and abilities of the 

institution's students and admitted st udents of the underrepresented sex; 

• 	 changes in demographics or student population at the institution;17 and 

• 	 whether there have been complaints from the underrepresented sex with regard to a 

lack of athletic opportunities or requests for the addition of new teams. 

Further, OCR will consider whether an institution conducts more freq uent assessments if a 
previous assessment detected levels of student interest and ability in any sport that were close 
to the minimum number of players required to sustain a team. 

17 For example, in a typical four-year institution, the student body population will change substantially each year, 
by approximately 25 percent annually. 
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6. 	 Effective Procedures for Evaluating Requests to Add Teams and Assessing 
Participation 

An institution has a continuing obligation to comply with Title IX's nondiscrimination 
requirements; thus, OCR recommends that institutions have effective ongoing procedures for 
collecting, maintaining, and analyzing information on the interests and abilities of students of 
the underrepresented sex, including easily understood policies and procedures for receiving 
and responding to requests for additional teams, and wide dissemination of such policies and 
procedures to exist ing and newly admitted students, as well as to coaches and other 
employees. 

OCR also recommends that institutions develop procedures for, and maintain documentation 
from, routine monitoring of participation of the underrepresented sex in club and intramural 
sports as part of their assessment of student interests and abilities. OCR further recommends 
that institutions develop procedures for, and maintain documentation from, evaluations ofthe 
participation of the underrepresented sex in high school athletic programs, amateur at hletic 
associations, and community sports leagues that operate in areas from which the institution 
draws its students. This is the type of documentation that may be needed in order for an 
institution to demonstrate that it is assessing interests and abilities in compliance with Part 
Three. 

The Title IX regulation requires institutions to designate at least one employee to coordinate 
their efforts to comply with and carry out their Title IX responsibilities. ls Therefore, institutions 
may wish to consider whether the monitoring and documentation of participation in club, 
intramural, and interscholastic sports and the processing of request s for the addition or 
elevation of athletic teams should be part of the responsibilities of their Title IX coordinators in 
conjunction with their athletic departments. Another option an institution may wish to 
consider is to create a Title IX committee to carry out these functions, If an institution chooses 
to form such a committee, it should include the Title IX coordinator as part of the committee 
and provide appropriate training on the Title IX requirements for committee members. 

7. 	 Survey May Assist in capturing Information on Students' Interests and Abilities 

As discussed in the 1996 Clarification, institutions may use a variety of techniques to identify 
students' interests and abilities. OCR recognizes that a properly designed and implemented 
survey is one tool that can assist an institution in capturing information on students' interests 
and abilities. OCR evaluates a survey as one component of an institution's overall assessment 
under Part Three and will not accept an institution's reliance on a survey alone, regardless of 
the response rate, to determine whether it is fully and effectively accommodating the interests 
and abilities of its underrepresented students. If an institution conducts a survey as part of its 
assessment, OCR examines the content, implementation and response rates of the survey, as 
well as an institution's other methods of measuring interest and ability. 

18 34 C. F.R. § 106.8(a). 
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Under Part Three, OCR evaluates the overall weight it will accord the conclusions drawn by an 
institution from the results of a survey by examining the following factors, among others: 

• content of the survey; 
• target population surveyed; 
• response rates and treatment of non-responses; 
• confidentiality protections; and 
• frequency of conducting t he survey. 

OCR also considers whether a survey is implemented in such a w ay as to maximize the 
possibility of obtaining accurate information and facilitating responses. A properly designed 
survey should effectively capture information on interest and abiliti9 across multiple sports, 
w ithout complicat ing responses w ith superfluous or confusing questions. 

OCR has not endorsed or sanctioned any particular survey; however, for t echnical assistance 
purposes, this letter contains information that an inst itution may wish to consider in developing 
its own su rvey. 

a. Content of t he Survey 

1. Purpose 

To ensure students understand the importance of responding to the survey, OCR evaluates 
whether a survey clearly states its purpose. For technical assistance purposes, an example of a 
purpose statement might be : 

Purpose: Th is data co llection is being conducted for evaluation, research, and planning 
purposes and may be used along with other inform ation to determine whether 
(Institution] is effectively accommodating the athleti c interests and abilities of its 
students, including whether to add additional team s. 

ii . Collect information regarding all sports 

In addition, OCR evaluates whether the survey lists all sports for the underrepresented sex 
recognized by the three primary national intercollegiate athletic associations,2o and contains an 
open-ended inquiry for other sports to allow students to write in any sports that are not 

l~ Experience In sport s generally is one indicator of ability.  
10 These associations are the National Collegiate Athl etic Association, the National Association of Intercollegiate  
Athletics, and the National Junior College Athletic Association. A current list of these sports for both sexes is:  
baseball, basketball, bowling, cross country, fenCing, field hockey, football, golf, gymnastics, ice hockey, lacrosse,  
rifle, (owing, skiing, soccer, softball, swimming and diving, tennis, indoor Hack and field, outdoor track and field,  
volleyba ll, wat er polo, and wrestl ing.  
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Iisted. 21 OCR considers whether the survey allows students to identify their interest in future or 
current participation in all of the sports they identify and genera l athlet ic experience. OCR also 
considers whether the survey allows students to provide add itional information or comments 
about their interest, experience, and ability. For technical assistance purposes, the types of 
questions an institution could ask regarding interest in future participation, current 
participation, and prior athletic experience might be: 

Interest In Future Current Participation: At Prior Experience: At what level did you 
Participation: At what level what level are you participate in this sport or any otherSport 
do you wish to participate participating in this sport? relevant sport in high school. college, or in 
in this sport at [Institution]? another capadty? 

College High School 
o Intercollegiate o Varsityo Intercollegiate o Intercollegiate o Club o Junior Varsity o Club o Club o Intramural D Club Basketball o Intramuralo Intramural o Recreational o Intramural o Recreationalo Recreational o Recreationalo Other 

o Other 

College High School 
o Intercollegiate o Varsity o Intercollegiate o Intercollegiate D Club o Junior Varsity o Clubo Club o Intramural o Clublacrosse o Intramuralo Intramural o Recreational o Intramural o Recreational o Recreational o Recreationalo Other 

o Other 

College High School 
Other sport o Intercollegiate o Varsityo Intercollegiate o Intercollegiate o Club o Junior Varsity identified o Clubo Club o Intramural DClubo Intramural by o Intramural o Recreational o Intramural studentZ2 o Recreationalo Recreational o Recreationalo Other 

o Other 

iii. Contact In/ormation 

OCR also looks at whether an institution requests contact information, to a llow the institution 
to follow-up with students who wish to be contacted regarding their interests and abil ities. 

b. Target Population Surveyed 

OCR considers the target population surveyed at the institution . Under Part Three, OCR 
evaluates whether the survey is administered as a census to all full-time undergraduate 

H An open-ended inquiry for other sports should be prominent or otherwise readily visible and contain a line or  
other mechanism for students to write in the sport for which they wish to express int erest and ability .  
.u If the survey is provided in paper form, an institution should provide a surplus of rows to ensure that a  
respondent can provide information for all the sports for which there is interest.  

http:Iisted.21
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students of the underrepresented se )( and admitted students of the underrepresented sex. 23 
Using a census of all students can avoid several issues associated with sample surveys including, 
but not limited to: selection of the sampling mechanism, selection of the sample size, 
calculation of sampling error, and using sample estimates. If an institution intends to 
administer a survey to a sample population to gauge an estimate of interests and abilities, the 
larger the sample, the more weight OCR will accord the estimate. 

c. Responses: Rates and Treatment of Non·Responses 

OCR evaluates whether the survey is administered in a manner designed to generate high 
response rates and how institutions treat responses and non·responses. 

OCR looks at whether institutions provide the survey in a cont ext that encourages high 
response rates, and whether institutions widely publicize the survey; give students, including 
those participating in cl ub or intramural sports, advance notice ofthe survey; and provide 
students adequate time to respond. Generally, OCR accords more weight to a survey with a 
higher response rate than a survey with a lower response rate, and institutions may want to 
distribute the survey through multiple mechanisms to increase the response rate. 

For example, for enrolled students, an institution may want to administer the survey as part of 
a mandatory activity, such as during course registration. If administered as part of a mandatory 
activity, students also should have the option of completing the survey at a later date in order 
to ensure that they have adequate time to respond. Students who indicate that they wish to 
complete the survey at a later time should be given the opportunity to provide their contact 
information to enable the institution to take steps to ensure that they complete the survey. An 
institution should follow·up with those students who indicate that they wish to respond in the 
future . 

An institution also may choose to send an email to the entire t arget population that includes a 
link to the survey. If an institution's assessment process includes emai l, OCR considers whether 
the institution takes appropriate cautionary measures, such as ensuring that it has accurate 
email addresses and that the target population has access to email. 24 OCR also expects 
institutions to take additional steps to follow-up with those who do not respond, including 
sending widely publicized reminder notices. 

If institutions administer the survey through a web-based di st ribution system, students who 
indicate that they have no current interest2S in athletic participation should be asked to confirm 
their lack of interest before they exit the system. If response rates using the methods described 

23 For example. instit utions may distribute surveys to all admitted students of the underrepresented sex with 
acceptance letters.  

24 OCR also evaluates whether the survey is administer ed in a manner designed to ensure the accurate identity of  
the respondent and to protect against multiple responses by the same ind ividual.  
15 Students may have, or may be unaware of whether they will have, a future interest in athletic participation.  
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above are low, an institution should consider administering the survey in another manner to 
obtain higher response rates. 

OCR does not consider non-responses to surveys as evidence of lack of interest or ability in 
athletics. As discussed above, regardless of whether students respond to a survey, OCR also 
evaluates whether students' interest and abilities are assessed using the multiple indicators 
described above. 

d. 	 Confidentiality Protections 

OCR also looks at whether institutions notify students that all responses as well as any 
personally identifiable information they provide will be kept confidential, although the 
aggregate survey information will be shared with athletic directors, coaches, and other staff, as 
appropriate. When requesting any personal or personally identifiable data, protecting the 
respondents' confidentiality helps to ensure that institutions obtain high-quality data and high 
response rates. If a student has expressed interest in being contacted when responding to the 
survey, an institution should continue to maintain the student's confidentiality except to the 
extent needed to follow-up with the student. 

e. 	 Frequency of Conducting the Survey 

As discussed above, OCR evaluates whether an institution periodically conducts an assessment 
of interest and abilities. In addition to the factors OCR considers when determining the rate of 
frequency for conducting an assessment, OCR also will consider factors such as the size of the 
previously assessed survey population and the rate of response to the immediately preceding 
survey(s) conducted by the instit ution, if any. 

8. 	 Multiple Indicators Evaluated to Assess Sufficient Number of Interested and 
Able Students to Sustain a Team 

Under Part Three, institutions are not required to create an intercollegiate team or elevate a 
club team to intercollegiate status unless there are a sufficient number of interested and able 
students to sustain a team. When OCR evaluates whether there are a sufficient number of 
students, OCR considers such indicators as the: 

• 	 minimum number of participants needed for a particu lar sport; 
• 	 opinions of athletic directors and coaches concerning the abilities required to field an 

intercollegiate team; and 
• 	 size of a team in a particular sport at institutions in the governing athletic association or 

conference to which the institution belongs or in the institution's competitive regions. 

When evaluating the minimum number of athletes needed, OCR may consider factors such as 
the: 
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• 	 rate of substitutions necessitated by factors such as length of competitions, intensity of 
play, or injury; 

• 	 variety of skill sets required for competition; and 
• 	 minimum number of athletes needed to conduct effect ive practices for skill  

development.  

B. 	 Reasonable Expectation of Competition OCR Evaluation Criteria 

lastly, as indicated in the 1996 Clarification, OCR evaluates whether there is a reasonable 
expectation of intercollegiate competition for the team in the institution's normal competitive 
region s. In evaluating available competition, OCR considers available competitive opportunities 
in the geographic area in which the institution's athletes primarily compete, including: 

• 	 competitive opportunities offered by other schools against which the institution  
competes; and  

• 	 competitive opportunities offered by other schools in the institution's geographic area, 
including those offered by schools against which the institution does not now 
compete.26 

If the information or documentation compiled by the institution during the assessment process 
shows that there is sufficient int erest and ability to support a new intercollegiate team and a 
reasonable expectation of intercollegiate competition in t he institution's normal competitive 
region for the team, the institution is under an obligation to create an intercollegiate team 
within a reasonable period of time in order to comply with Part Three. 

Conclusion 

The three-part test gives institutions flexibility and affords them control over their athletics 
programs. This flexibility, however, must be used consistent with Title IX's nondiscrimination 
requirements. OCR will continue to work with institutions to assist them in finding ways to 
address their particular circumstances and comply with Title IX. For technical assistance, please 
contact the OCR enforcement office that serves your area, found at 
http://wdcrobcolpOl.ed.gov/CFAPPS/ OCR/ contactus.cfm . 

Sincerely, 

~~fi-
Assistant Se etary for Civil Rights 

26 Under the 1979 Policy Interpretation, an institution also may be requ ired to actively encourage the development 
of intercollegiate competit ion for a sport for members of the underrepresented sex when overall athletic 
opportunities within its competi t ive region have been historically limited for members of that sex. 44 Fed. Reg. at 
71418. 

http://wdcrobcolpOl.ed.gov/CFAPPS
http:compete.26



