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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Nos. 13-3177, 13-3181, 13-3182, 13-3183, 13-3193, 13-3194, 13-3195, 13-3196,
13-3201, 13-3202, 13-3204, 13-3205, 13-3206, 13-3207, 13-3208, 13-3214

UNITED STATES OF AMERICA,

Plaintiff-Appellee
V.

LOVINA MILLER, et al.,

Defendants-Appellants

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

BRIEF FOR THE UNITED STATES AS APPELLEE

STATEMENT REGARDING ORAL ARGUMENT
Because defendants challenge the constitutionality of the federal criminal
statute under which they were convicted, and raise other important legal issues
relating to the application of the statute, the government requests oral argument.
JURISDICTIONAL STATEMENT
This is a consolidated appeal in a criminal case. The district court had
jurisdiction under 18 U.S.C. 3231. The court entered final judgments against

defendants on February 14, 15, and 19, 2013. (Judgments, R. 391-396, 404-413,
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Page |D# 4474-4503, 4516-4565)." Defendants filed timely notices of appeal on
February 15, 17-21, and 25, 2013. (Notices of Appeal, R. 397-400, 402-403, 414-
415, 417-419, 425, 427, 430-431, 444, Page |D# 4504-4509, 4512-4515, 4566-
4569, 4572-4577, 4583, 4586, 4595-4598, 4612-4613). This Court has jurisdiction
under 28 U.S.C. 1291.
STATEMENT OF THE ISSUES

This brief responds to 16 separate briefs filed by the defendants-appellants.
Seven of these briefs raise substantive issues, and there is overlap of the issues
presented. The nine other briefs incorporate arguments made by other defendants.
Taken together, the defendants raise the following issues on appeal?:

1. Whether 18 U.S.C. 249(a)(2) is a valid exercise of Congress’s Commerce
Clause power, both facially and as applied in this case.

2. Whether the jury was correctly instructed on the meaning of “because of”

religion in 18 U.SC. 249(a)(2).

! Citations to “R. __” refer to documents, by number, on the district court

docket sheet. Citations to “Page ID# ___” refer to the page numbers in the
consecutively paginated electronic record. Citations to “GX __ " refer to
government exhibits admitted at trial. Citations to “ Br. _ ”refer to the

named defendant’s opening brief and page numbers in the brief.

2 Attachment A is a chart listing each defendant-appellant and those issues
he or she raises on appeal, either directly or by incorporation.
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3. Whether the jury was correctly instructed on the definition of kidnapping
as used in the sentencing enhancement provision of 18 U.S.C. 249(a)(2).

4. Whether the government’s prosecution of this case violated the Religious
Freedom Restoration Act (RFRA), 42 U.S.C. 2000bb.

5. Whether the district court abused its discretion in admitting the testimony
of various government witnesses.

6. Whether the district court’s jury instructions on conspiracy constructively
amended the indictment in violation of defendants’ Fifth Amendment rights.

7. Whether the evidence was sufficient to sustain various convictions.

8. Whether the government’s closing argument deprived defendants of their

right to a fair trial.

9. Whether the district court abused its discretion in sentencing Samuel
Mullet, Sr.

10. Whether the district court abused its discretion in sentencing Levi
Miller.

STATEMENT OF THE CASE

1. Procedural History

a. On March 28, 2012, the government filed a ten-count Superseding

Indictment charging 16 defendants in connection with five religiously motivated
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assaults. (Indictment, R. 87, Page ID# 1184-1204).> The indictment alleged that
defendants, members of a community near Bergholz, Ohio, assaulted nine
practitioners of the Amish religion because of the victims’ religious practices.
More specifically, the indictment alleged that, between September 2011 and March
2012, defendants willfully caused bodily injury to the victims by restraining and
assaulting them and forcibly cutting off their beards (and in some cases also their
head hair), because of their religion, in violation of 18 U.S.C. 249(a)(2), a
provision of the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act
of 2009 (Shepard-Byrd Act).* The indictment also alleged related counts of
conspiracy (18 U.S.C. 371), obstruction of justice (18 U.S.C. 1519), and making
false statements (18 U.S.C. 1001). (Indictment, R. 87, Page 1D# 1184-1204).
Count 1 charged all 16 defendants with conspiracy in violation of 18 U.S.C.
371. Count 1 alleged three objects of the conspiracy: (1) to cause bodily injury to

nine victims — Marty Miller, Barbara Miller, David Wengerd, Raymond

* The charges in the indictment are summarized in Attachments B and C.
Attachment B is a list by defendants, indicating the counts under which each was
indicted, the verdict as to each count, and their sentences. Attachment C is a list by
counts charged, indicating the defendants charged in each count, the verdict as to
each charge, and other information relating to the charge.

* As relevant here, Section 249(a)(2) makes it a crime to “willfully cause[]
bodily injury to any person or, through the use of fire, a firearm, a dangerous
weapon, or an explosive or incendiary device, attempt[] to cause bodily injury to
any person, because of the actual or perceived religion, national origin, gender,
sexual orientation, gender identity, or disability of any person.”
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Hershberger, Andy Hershberger, Levi Hershberger, Myron Miller, Melvin
Schrock, and Anna Schrock® — by assaulting them and forcibly removing their
beards or head hair because of their religion, in violation of 18 U.S.C. 249(a)(2);
(2) to obstruct justice, in violation of 18 U.S.C. 1519; and (3) to make materially
false statements to federal law enforcement authorities, in violation of 18 U.S.C.
1001. Count 1 alleged numerous overt acts relating to five separate attacks, as well
as to destroying evidence and making false statements to law enforcement
investigators. (Indictment, R. 87, Page ID# 1186-1196).

Counts 2 through 6 alleged violations of 18 U.S.C. 249(a)(2) and 18 U.S.C.
2; one count for each of the five religiously motivated attacks. These counts also
alleged that defendants’ conduct included kidnapping. (Indictment, R. 87, Page
ID# 1197-1202).

Count 2 addressed the September 6, 2011, assault of Marty and Barbara
Miller, and charged ten defendants with violating Section 249(a)(2) “by forcibly
removing [Marty Miller’s] beard and head hair and [Barbara Miller’s] head hair”
because of their religion, causing bodily injury. Count 2 further alleged that, in
connection with the assaults, defendants used battery-operated Wahl hair clippers

that had traveled in interstate commerce and hired a driver to transport them in a

> The victims were identified in the indictment by their initials, but their
names were disclosed during the course of the case. (Indictment, R. 87, Page ID#
1185).
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motor vehicle to the victims’ home, thereby traveling using an instrumentality of
interstate commerce. (Indictment, R. 87, Page ID# 1197-1198).

Count 3 addressed the September 24, 2011, assault of David Wengerd, and
charged four defendants with violating Section 249(a)(2) “by forcibly removing his
beard and head hair” because of his religion, causing bodily injury. Count 3
further alleged that, in connection with the assault, defendants induced Wengerd to
hire a driver to transport him to one of the defendants’ homes, thereby resulting in
Wengerd’s traveling using an instrumentality of interstate commerce. (Indictment,
R. 87, Page ID# 1198-1199).

Count 4 addressed the October 4, 2011, assault of Raymond Hershberger
and his two sons, Andy and Levi Hershberger, and charged seven defendants with
violating Section 249(a)(2) by “assault[ing Raymond Hershberger and Andy
Hershberger] by forcibly removing their beards and head hair” because of their
religion, causing bodily injury, and by “assault[ing Levi Hershberger] by throwing
him into the arm of a couch and injuring his ribs.” Count 4 further alleged that, in
connection with these assaults, defendants (1) hired a driver to transport them in a
motor vehicle to the victims’ home, thereby traveling using an instrumentality of
Interstate commerce, and (2) used dangerous weapons, i.e., eight-inch horse mane
shears and battery-operated Wahl hair clippers, that had traveled in interstate

commerce. (Indictment, R. 87, Page ID# 1199-1200).
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Count 5 addressed a separate attack that occurred on October 4, 2011, and
charged seven defendants with violating Section 249(a)(2) by assaulting [Myron
Miller] by “forcibly restraining him and removing his beard” because of his
religion, causing bodily injury. Count 5 further alleged that, in connection with the
assault, defendants (1) hired a driver to transport them in a motor vehicle to Myron
Miller’s home, thereby traveling using an instrumentality of interstate commerce,
and (2) used a dangerous weapon, i.e., eight-inch horse mane shears, that had
traveled in interstate commerce. (Indictment, R. 87, Page 1D# 1200-1201).

Count 6 addressed a fifth attack, which occurred on November 9, 2011.
Count 6 charged three defendants with violating Section 249(a)(2) by “assault[ing
Melvin Schrock] by forcibly removing his beard and head hair with scissors”
because of his religion, causing bodily injury, and by “assault[ing Anna Schrock]
when she attempted to intervene in the attack on [Melvin Schrock].” Count 6
further alleged that in connection with the assault (1) Melvin and Anna Schrock
hired a driver and traveled using an instrumentality of interstate commerce, and (2)
defendant Emanuel Schrock used an instrumentality of interstate commerce, i.e.,
letters sent in the United States Mail, to lure the victims to his home. (Indictment,
R. 87, Page ID# 1201-1202).

Counts 7 through 9 alleged violations of 18 U.S.C. 1519, obstruction of

justice, and 18 U.S.C. 2. Count 7 alleged that defendant Samuel Mullet, Sr.,
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violated Section 1519 by “burning a bag which contained [Marty Miller’s] head
and beard hair and [Barbara Miller’s] head hair and bonnet.” (Indictment, R. 87,
Page ID# 1202). Count 8 alleged that four defendants (Samuel Mullet, Sr., Levi
Miller, Eli Miller, and Lester Miller) violated Section 1519 by concealing “the Fuji
disposable camera which was used * * * to memorialize the appearance of certain
victims.” (Indictment, R. 87, Page ID# 1202-1203). Count 9 alleged that Lester
Miller violated Section 1519 by concealing “the 8" horse mane shears used in
certain of the beard and head hair cutting attacks.” (Indictment, R. 87, Page ID#
1203).

Finally, Count 10 alleged that Samuel Mullet, Sr., violated 18 U.S.C. 1001
on November 22, 2011, by falsely “stating to investigating agents with the [FBI]
that he had no knowledge that members of the Community were considering
stopping at the [Hershbergers’] home * * * on October 4, 2011.” (Indictment, R.
87, Page 1D# 1204).°

b. Defendants moved to dismiss the indictment. (E.g., Motion to Dismiss,

R. 73, Page ID# 1129-1147; Motion to Dismiss, R. 79, Page ID# 1159-1169). The

® Pursuant to 18 U.S.C. 249(b), the Assistant Attorney General certified
prosecution of the defendants under 18 U.S.C. 249(a)(2) “because the State has
requested that the Federal Government assume jurisdiction,” and it “is in the public
Interest and necessary to secure substantial justice.” (Certificate of the Assistant
Attorney General, R. 91, Page ID# 1215-1216).
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crux of their arguments was that 18 U.S.C. 249(a)(2) is unconstitutional on its face
and as applied because it exceeds Congress’s Commerce Clause power and the
conduct charged lacks a sufficient nexus to interstate commerce. The district court
denied the motions, noting that Section 249(a)(2) requires the government to prove
that there is a “jurisdictional nexus” that “establish[es] an explicit connection
between the prohibited conduct and interstate commerce.” (Opinion and Order, R.
145, Page ID# 1497).” The court concluded that the Superseding Indictment
satisfied this requirement by alleging that defendants “used scissors * * *, which
had traveled from out of state into Ohio, to carry out the assault,” and “lured a
victim by using the mail system and used motor vehicles to facilitate each assault.”
(Opinion and Order, R. 145, Page ID# 1497).

Prior to trial, various issues arose with regard to the jury instructions. The
court addressed the appropriate definition of “kidnapping” as used in Section
249(a)(2), which does not define the term. (Tr., R. 314, Page ID# 3500-3511).
The court also addressed the instructions regarding the meaning of the phrase
“because of the actual or perceived religion of victim” in Section 249(a)(2), and

whether defendants had to act with a “religious animus” toward the victims (i.e.,

that they acted “because of hatred toward the victim’s belonging to the Amish

" Reported at 868 F. Supp. 2d 618 (N.D. Ohio 2012).
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faith™). (Tr., R. 314, Page ID# 3489-3498; Defendants’ Proposed Jury
Instructions, R. 158, Page ID# 1583).

c. Ajury trial was held between August 28 and September 12, 2012. (Tr.,
R. 527-529, 537-542, Page ID# 5055-5741, 5792-7496). On September 11, 2012,
at the end of the government’s evidence, the court denied motions for judgment of
acquittal. (Tr., R. 541, Page ID# 7186-7191). There were no defense witnesses.

On September 20, 2012, the jury found all 16 defendants guilty of
conspiracy (Count 1) and each defendant guilty of various charges relating to four
of the five religion-based attacks. (See Attachment B; Verdict Form, R. 230, Page
ID# 2036-2133). All four defendants charged with the September 24, 2011, assault
of David Wengerd (Count 3) were acquitted. (Verdict Form, R. 230, Page ID#
2057, 2084, 2093, 2100). Samuel Mullet, Sr., was acquitted of Count 7
(obstruction), and Lester Miller was acquitted of Count 9 (obstruction). (Verdict
Form, R. 230, Page ID# 2064, 2109). For each guilty verdict on the Section
249(a)(2) charge, the jury specifically found that the offense included kidnapping.
(E.g., Verdict Form, R. 230, Page ID# 2056, 2059, 2061, 2063).

d. On November 1, 2012, defendants filed a motion for judgment of
acquittal or a new trial on the conspiracy and Section 249 counts. (Motion for
Judgment, R. 264, Page ID# 2668-2700; Motions to Join, R. 266-273, Page ID#

2703-2718; R. 275, Page ID# 2721; R. 278, Page ID# 2726-2727; R. 281, Page
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ID# 2730-2731). Defendants again argued that Section 249(a)(2) was
unconstitutional on its face and as applied. Samuel Mullet, Sr., also argued that the
evidence was insufficient to link him personally to the beard- and hair-cutting
attacks; newly discovered evidence warranted a new trial; and the admission of
certain evidence constituted a miscarriage of justice. (Motion for Judgment, R.
264, Page ID# 2670-2686, 2698). On December 6, 2012, the court denied the
motion. (Opinion and Order, R. 293, Page ID# 2800-2807).

e. The court entered final judgments as to the defendants on February 14, 15
and 19, 2013. (Judgments, R. 391-396, 404-413, Page ID# 4474-4503, 4516-
4565). Defendants were sentenced in one of five groups, based on the district
judge’s assessment of each individual defendant’s conduct and background, as
follows:

Samuel Mullet, Sr.: 180 months’ imprisonment

Lester S. Mullet, Johnny S. Mullet,
Levi Miller, Eli M. Miller: 84 months’ imprisonment

Danny S. Mullet, Emanuel Schrock,
Lester Miller: 60 months’ imprisonment

Raymond Miller, Linda Schrock: 24 months’ imprisonment
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Freeman Burkholder, Anna Miller,

Lovina Miller, Kathryn Miller, 12 months’ and 1 day’s

Emma Miller, Elizabeth Miller: imprisonment8
See also Attachment B. Every defendant received a downward variance from the
advisory guidelines sentencing range. Defendants filed timely notices of appeal.
(Notices of Appeal, R. 397-400, 402-403, 414-415, 417-419, 425, 427, 430-431,
444, Page ID# 4504-4509, 4512-4515, 4566-4569, 4572-4577, 4583, 4586, 4595-
4598, 4612-4613).°
2. Statement Of The Facts

This case arises out of five religiously-motivated, premeditated, violent
attacks over a two-month period by members of a community in Bergholz, Ohio,
against practitioners of the Amish religion. Defendants’ convictions relate to four
of these five attacks: (1) the September 6, 2011, assault of Marty and Barbara

Miller; (2) the October 4, 2011, assault of Raymond, Andy, and Levi Hershberger;

(3) the October 4, 2011, assault of Myron Miller; and (4) the November 9, 2011,

® At the government’s suggestion, the district court deferred the reporting
date for Kathryn Miller and Elizabeth Miller until other defendants were released
from custody to minimize the hardship on some defendants’ minor children. (Tr.,
R. 545, Page ID# 7753).

® Several of the defendants filed motions for release pending appeal with
this Court, which the Court denied. See Order, United States v. Schrock, No. 13-
3194 (6th Cir. May 9, 2013); Order, United States v. Samuel Mullet, Sr., No. 13-
3205 (6th Cir. July 24, 2013); Order, United States v. Anna Miller, No. 13-3183
(6th Cir. July 24, 2013).
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assault of Melvin and Anna Schrock. There is no dispute that these assaults
occurred.

In these attacks, defendants either invaded the victims’ homes, often at
night, or lured the victims to their house, and then forcibly cut the victims’ beards
and head hair because of their religious practices. To effectuate the assaults,
defendants hired drivers to either drive them to the victims, or the victims to them.
The defendants used various implements to commit the assaults. They used
battery-operated Wahl hair clippers in the attack on September 6, 2011, and the
first attack on October 4, 2011. (Tr., R. 538, Page ID# 6310; Tr., R. 540, Page ID#
6763-6764, 6946; GX 1 (battery-operated Wahl hair clippers)). They used eight-
inch horse mane shears in the two assaults on October 4, 2011, which they
purchased earlier that day at the Mount Hope horse auction. (Tr., R. 538, Page ID#
6378; GX 2 (the eight-inch horse mane shears)). They used another pair of horse
scissors in the November 9, 2011, assault. (Tr., R. 537, Page ID# 6078; GX 14
(the horse scissors)). The evidence established that the battery-operated Wahl hair
clippers, the eight-inch horse mane shears, and the horse scissors had traveled in
interstate commerce. During some of the attacks, defendants injured individuals
who lived with the victims. After the assaults, some of the defendants concealed —
by literally burying — a camera used to memorialize their acts, and Samuel Mullet,

Sr., (Mullet) made false statements to a federal investigator.
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a. The Victims, The Defendants, And The Defendants’ Compound In
Bergholz, Ohio

(i). The nine victims are members of the Old Order Amish faith who live in
various Old Order Amish communities, or “district[s],” spread over four counties
and two judicial districts in Ohio. (Tr., R. 528, Page ID# 5238, 5405; Tr., R. 537,
Page ID# 5797-5798). The Old Order Amish “try to stay away from the modern
way of life” and “keep life more simple.” (Tr., R. 528, Page ID# 5405). They do
not drive automobiles or use electricity. When they must travel, they hire a driver.
(Tr., R. 528, Page ID# 5244, 5412; Tr., R. 529, Page ID# 5586). They have their
own schools, which their children generally attend through eighth grade. (Tr., R.
528, Page ID# 5248-5249). They speak Pennsylvania Dutch. (Tr., R. 528, Page
ID# 5236).

Married Amish men typically grow long beards, and the women grow their
hair long and wear it under a prayer cap (or bonnet). (Tr., R. 528, Page ID# 5317-
5318, 5406-5407; Tr., R. 537, Page ID# 5800; Tr., R. 541, Page ID# 6969-6972).
The beards, long hair, and prayer cap are generally considered central to the Amish
tradition and are considered religious symbols. (Tr., R. 528, Page ID# 5406; Tr.,
R. 541, Page ID# 6968, 7006-7007). According to Professor Donald Kraybill, an
expert who testified for the government on the Amish religion, the beard is a
“historical religious practice” and “public symbol”: “It’s a symbol of devotion to

God, a symbol of piety, a symbol of righteousness, and a very public symbol of
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Amish religious identity. It’s there all the time, and so it’s very central in terms of
a man’s religious identity.” (Tr., R. 541, Page ID# 6969-6970, 7006; see generally
Tr., R. 528, Page ID# 5242-5243, 5317-5319, 5406-5407; Tr., R. 529, Page ID#
5729-5730; Tr., R. 537, Page ID# 5800). The beards reflect creation (they believe
it is the natural order of things for men to have beards), the separation of gender
(which is common in many Amish activities), and scripture (the numerous
references to beards in the Bible). (Tr., R. 541, Page ID# 6968-6969). The men
begin to let their beard grow when they marry and then do not cut it. As a general
matter, if an Amish man appeared in public without his beard, others would think
he is “leaving the Amish.” (Tr., R. 528, Page ID# 5242-5243; Tr., R. 537, Page
ID# 5800). The tradition of the women wearing a prayer cap or bonnet stems from
the belief, according to Dr. Krayhill, that women “should have their heads covered
whenever they are praying, and they should pray unceasingly.” (Tr., R. 541, Page
ID# 6971-6972).

Typically, the Amish church does not have a centralized structure. The
“pasic unit” of Amish society is the church “district,” which is akin to a local
congregation or parish. (Tr., R. 540, Page ID# 6906-6907). Districts do not have
separate church buildings; the families take turns hosting the church services in
their homes. (Tr., R. 528, Page ID# 5250, 5316-5317). The typical Amish district

comprises 15-35 families. If a district becomes larger than that, the members
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cannot gather in one house, so the church will split and a new district will be
formed. (Tr., R. 528, Page ID# 5250-5251; Tr., R. 540, Page 1D# 6908-6909).
Each district has a bishop, who is the senior official and religious leader of the
community. (Tr., R. 528, Page ID# 5249-5250, 5253; Tr., R. 540, Page ID# 6924).
Along with the deacon, ministers, and preachers, the bishop gives spiritual
direction to the members. (Tr., R. 540, Page ID# 6924). Districts form
“affiliations” with other districts that have similar rules, regulations, and practices.
(Tr., R. 540, Page ID# 6911-6912). If there are doctrinal disagreements among
districts in an affiliation, the bishops will meet to try to resolve the issue. Some of
these bishop meetings include over 100 bishops. (Tr., R. 540, Page ID# 6927-
6928).%°

A bishop’s responsibilities include not only spiritual matters, but also
doctrinal issues. (Tr., R. 528, Page ID# 5408; Tr., R. 540, Page ID# 6924). Ifa
member does not comply with church rules, the deacons and ministers will talk to
the person and try to convince the person to conform. (Tr., R. 528, Page ID# 5255-

5256; Tr., R. 537, Page ID# 5799; Tr., R. 541, Page ID# 6974-6975). If that is

% There are many different Amish affiliations that have different traditions
in terms of technology, dress, and other practices. (Tr., R. 528, Page ID# 5308-
5309; Tr., R. 540, Page ID# 6914; Tr., R. 541, Page ID# 7096). According to
Professor Kraybill, the term “Old Order Amish” originated in the late 1800’s to
refer to the more conservative Amish groups rather than some more progressive
groups; the Old Order Amish wanted “to stick with the old * * * way of doing
things.” (Tr., R. 540, Page ID# 6915-6916).
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unsuccessful, the person will be given a period of time to conform. (Tr., R. 528,
Page ID# 5256; Tr., R. 541, Page ID# 6975). If the person does not, he is brought
before the church and, unless he makes a public confession, may be
excommunicated by a vote of the members. (Tr., R. 528, Page ID# 5258, 5333-
5334; Tr., R. 541, Page ID# 6975-6976, 7007-7008). The bishop alone cannot
excommunicate a member. (Tr., R. 528, Page ID# 5258). Excommunication
means the loss of membership in the church. (Tr., R. 528, Page ID# 5257; Tr., R.
541, Page ID# 6978, 7020-7021). The bishop and ministry team of one district
have no authority over those in another district. (Tr., R. 540, Page ID# 6925).

As part of Old Order Amish religious practice, a person who is
excommunicated is “shunned” by other members of their district. (Tr., R. 528,
Page ID# 5395-5396; Tr., R. 541, Page ID# 6978). The person may remain in the
community and may talk to members of the church. (Tr., R. 541, Page ID# 7021).
But the person is “sham[ed]” through practices that are intended to remind him to
confess; e.g., he must sit at a separate table. (Tr., R. 528, Page ID# 5348-5349,
5408; Tr., R. 541, Page ID# 7021). A person who has been excommunicated may
return to the church if he appears before the congregation and publicly confesses.
(Tr., R. 528, Page ID# 5358, 5377; Tr., R. 537, Page ID# 5825-5826; Tr., R. 541,
Page ID# 7011). If that does not happen, the person will generally move out of the

community. (Tr., R. 528, Page ID# 5349). Other Amish churches of the same
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affiliation are expected to honor the district’s excommunication and not accept the
person into their church district — a practice generally called “strict shunning.”
(Tr., R. 528, Page ID# 5260-5261, 5321; Tr., R. 540, Page ID# 6929-6931; Tr., R.
541, Page ID# 7018, 7055). Therefore, if a person who has been excommunicated
wants to join another Amish church, he must first return to the church from which
he was excommunicated, confess, and be restored to full membership. (Tr., R.
528, Page ID# 5260-5261, 5359; Tr., R. 540, Page ID# 6929)."

According to victim testimony, Old Order Amish do not consider violence
or physical punishment to be an appropriate disciplinary measure or part of
shunning. (Tr., R. 528, Page ID# 5238-5239, 5260, 5409, 5420-5421; Tr., R. 541,
Page ID# 6977, 7022-7023). A victim also testified that an Old Order Amish
bishop does not become intimate with other members of the community. (Tr., R.

528, Page ID# 5422-5424; Tr., R. 541, Page ID# 6983-6984).

' By contrast, where districts practice “moderate” shunning, a person who
has been excommunicated by one Amish district may be accepted into a new
district without first returning to his original district and having his
excommunication lifted. In such a case, once the person is accepted into the new
district, the original district will lift the ban, and its members will stop shunning
the person. (Tr., R. 528, Page ID# 5260, 5320-5322; Tr., R. 540, Page I1D# 6929-
6930). According the Professor Kraybill, the Amish world has long been divided
over strict shunning versus moderate shunning, and there have been numerous
large bishops’ meetings addressing the issue. (Tr., R. 540, Page ID# 6928-6929).
“The more traditional, old-fashioned attitude toward shunning is strict shunning.”
(Tr., R. 540, Page ID# 6931).
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(if). The defendants are members of a community in Bergholz, Ohio, a
village in central eastern Ohio consisting of approximately 18 families. (Tr., R.
529, Page ID# 5575, 5582-5583, 5627-5628, 5702). They are all related by either
blood or marriage to defendant Samuel Mullet, Sr., the unquestioned leader of the
Bergholz community. (Tr., R. 529, Page ID# 5575-5581; Tr., R. 540, Page ID#
6788-6792, and exhibits addressed therein).

At the time Mullet married, he lived in Trumbull County, Ohio, where his
father was the Bishop of an Amish community. (Tr., R. 528, Page ID# 5410).
Mullet later moved to Fredericktown, Ohio, but, because he believed that the
Fredericktown bishops were not strict enough, in 1995, he and others split off and
formed their own church in Bergholz, Ohio. (Tr., R