
U.S. Depvtmcnt of J u d e  

Civil Rights Division 

May 5 ,  1987 

George Azar ,  Esq.
Ci ty  Attorney 
Y. 0 .  Box 2028 
Montgomery, Alabama 36197-1101 

Dear M r .  Azar :  

This  r e f e r s  t o  t h e  January 7 ,  1965, city counci l  reeolu-  
t i o n  which e s t a b l i s h e s  a c i t y  school system and its governing
board of educat ion  f o r  t h e  City of Marion i n  Perry County, 
Alabama, submitted t o  t h e  Attorney General pursuant t o  Sect ion  5 
of the Voting Rights  Act of 1965, as amended, 42 U.S .C.  1973c. 
W e  received your submission on J a n u a r y  5, 1987; supplemental 
information was received on March 6, 1987. 

W e  have considered c a r e f u l l y  t h e  information you have 
provided as w e l l  as Census d a t a  and information provided by 
o t h e r  i n t e r e s t e d  p a r t i e s .  We n o t e ,  a t  t h e  o u t s e t ,  t h a t  p r i o r  
t o  t h e  c i t y  c o u n c i l ' s  a c t i o n  by r e s o l u t i o n  on January 7 ,  1965, 
t h e  Perry  Count school  d i s t r i c t  operated a l l  pub l i c  schools  i n  
the  county,  i n cIuding those wi th in  t h e  City of Marion. By
v i r t u e  of  t h e  changes occasioned by the  1965 r e s o l u t i o n ,  the 
governance of schools  loca ted  wi th in  t h e  C i ty  of Marion was 
removed from t h e  county school board and placed under a c i t y  
school  board. County schooL board members were then and s t i l l  
are e l e c t e d  by t h e  e n t i r e  county whose populat ion is 60 percent  
black. Members of t h e  c i t y  school  board a r e  appointed by t h e  
c i t y  c o u n c i l ,  whose members a r e  e l e c t e d  by t h e  c i t y  which i s  
48 pe rcen t  black. 

A review of vo t ing  changes t h a t  occurs  over twenty years 
a f t e r  t h e  f a c t  p resen t s  complex i s sues .  A t  t h e  time of t h i s  
change i n  1965, j u r i e d i c t i o n s  i n  t h i s  p a r t  of Alabama were 
f r e q u e n t l y  involved i n  t ak ing  s t e p s  t o  avoid school desegregat ion 
and t o  delay e f f e c t i v e  black p o l i t i c a l  p a r t i c i p a t i o n ,  and t h e r e  
a r e  eome h i s t o r i c a l  i n d i c a t i o n s  t h a t  t h e  es tabl i shment  of t h e  
Marion c i t y  school system and t h e  method s e l e c t e d  f o r  choosing 
its board members were motivated in p a r t  by such considerations. 



It is also t r u e ,  however, that since that t i m e  black residents 
i n  Marion and Perry  Co;;?ry have sfghificsatly expanded the i r  
p a r t i c i p a t i o n  i n  l o c a l  p o l i t i c a l  a f f a i r s .  In  f a c t ,  w e  a r e  
advised t h a t  t h e r e  i s  p r e s e n t l y  an e f f o r t  t o  r econso l ida te  
the  city and county school  systems to  improve e f f i c i e n c y  and 
educat ion that has broad-based support  by both  b lack  and white 
groups. Such a  r e s t o r a t i o n  would, of course,  c u r e  any l i n g e r i n g  
impact on vot ing  occasioned by t h e  o r i g i n a l  es tabl i shment  of 
t h e  c i t y  school system. 

Under Sect ion 5 of the Voting Rights Act,  submitted 
changes must be reviewed f o r  r a c i a l  purpose and e f f e c t  with 
t h e  submit t ing a u t h o r i t y  having t h e  burden of s a t i s f y i n g  the  
Attorney General t h a t  the change--even one this o ld - - i s  f r e e  
o f  d i sc r imina t ion .  See Geor i a  v. United S t a t e s ,  411 U.S. 526 
( 1 9 7 3 )  ; s e e  a l s o  Subpart  *he Procedures t o r  the Admin-
i s t r a t i o n  of  Sec t ion  5 ( 5 2  Fed. Reg. 497-499  (1987)). We 
no te  t h a t  the r ecen t  change t o  a single-member d i s t r i c t  method 
o f  e l e c t i o n  f o r  t h e  c i t y  counci l  ( t h e  s e l e c t i n g  a u t h o r i t y  f o r  
t h e  c i t y  school board) ,  prec leared  by t h e  Attorney General on 
A p r i l  2 9 ,  1987, incorpora tes  t h e  approach p r e s e n t l y  a v a i l a b l e  
t o  amel iora te  t o  some degree t h e  p resen t  r a c i a l  e f f e c t  of  t h e  
method of .choos ing  c i t y  school board members adopted and i n  
use  s i n c e  1965. Nevertheless ,  it appears  t h a t  this method of 
s e l e c t i n g  t h e  school board is s t i l l  l e s s  advantageous t o  
blacks than t h e  county-wide e l e c t i o n s  it replaced and t h e  
a l l e g a t i o n s  of r a c i a l  purpose i n  adoption have n o t  been 
adequately rebut ted .  

I n  l i g h t  of  t h e  cons ide ra t ions  discussed above, I 
cannot conclude, as I muat under t h e  Voting Rights  Act,  t h a t  
i n  t h i s  ins t ance  t h e  city has  sus ta ined  i t s  burden under 
Sect ion  5. See Ci ty  of  Richmond v. United S t a t e s ,  4 2 2  U.S. 
358, 378-79  ( 1 9 7 3 )  ( j u r i e d i c t i o n  must e s t a b l i s h  l a c k  of 
purpose and e f f e c t  under Sec t ion  5). Therefore,  on behalf  
of t h e  Attorney General ,  I must o b j e c t  t o  t h e  implementation 
of t h e  January 7 ,  1965, r e s o l u t i o n  c r e a t i n g  t h e  s e p a r a t e  school 
d i s t r i c t  i n  t h e  Ci ty  of Marion. 

Of  course ,  as provided by Sec t ion  5 of t h e  Voting 
Rights Act,  you have t h e  r i g h t  t o  seek  a declaratory judgment 
from the United S t a t e s  District Court f o r  t h e  Distr ict  of 
Columbia t h a t  t h i s  change has  n e i t h e r  t h e  purpose nor w i l l  
have t h e  e f f e c t  of denying o r  sbrid ing  t h e  r i g h t  to vote on!!account of  r a c e  o r  co lo r .  In  a d d i t  on ,  Sec t ion  51.45 o f  the 
g u i d e l i n e s  p.ermits you t o  r eques t  t h a t  t h e  Attorney General 
recons ider  t h e  obj ec t ion .  However, u n t i l  the objection is 
withdrawn or a judgment from the D i e t r i c t  of  Columbia Court 



is obtained, t h e  e f f e c t  of t h e  ob jec t ion  by the  ~ t t d r n e ~  
General i s  to nlql:p fur ther  Inplenentatioq of the c i t y  school 
system l e g a l i y  unenforceable.  Seccitn 51.10 (52 Fed. Rsg. 
492 (1987)). 


To enable  t h i s  Department to meet i t s  r e s p o n s i b i l i t y  
to enforce  t h e  Voting Rights Act, p lease  inform us of the  
course of a c t i o n  t h e  City of Marion plans t o  t ake  w i t h  respect 
t o  t h i s  matter .  If you have any ques t ions ,  feel f r e e  t o  call 
Vs . Lora Tredway (202-724-8290), Attorney Reviewer of the 
Sec t ion  5 Unit of t h e  Voting Sect ion.  

Because this mat te r  i s  i n  issue i n  Robinson v. Alabama 
S t a t e  Department of Education, No. 8 6 - T - 5 6 m .  ~1-
a r e  providing a copy of t h i s  l e t t e r  t o  t h e  cour t  i n  t h a t  
case.  

Ass	iscant Attorney General-
C i v i l  Qig\ t s  Division 

c c :  	 Yonorahle Myron Thompson 
United S t a t e s  D i s t r i c t  Court Judge 


