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Dear M r .  At torney General: 

This r e f e r s  t o  vot ing changes occasioned by House Bill 

No. 619 (1984) f o r  t h e  S t a t e  of  F l o r i d a ,  submit ted to t h e  

Attorney General pursuant  t o  Sec t ion  5 of  t h e  Voting Rights  

Act of 1965, a s  amended, 4 2  U*S,C. 1973c. We r ece ived  your 

i n i t  Fa1 submission on A u g u s t  27, 1984; supplemental  in format ion  

w a s  received on  November 16r 1984. 


According t o  informat ion provided i n  suppor t  of your 

submission,  House B i l l  No. 619 amends t h e  v o t e r  a s s i s t a n c e  

p rov i s ions  of the F l o r i d a  E lec t ion  Code, Sec t ion  97.061(3) 

and Sec t ion  101.051(1) and ( 3 I r  t o  b r ing  those  p r o v i s i o n s  

i n t o  caxnpliance w i t h  Sec t ion  208 of t h e  Voting Rights  A c t .  

Sec t ion  208 states: 


Any v o t e r  who r e q u i r e s  a s s i s t a n c e  t o  
vo te  by reason of b l indness ,  d i s a b i l i t y ,  
o r  i n a b i l i t y  to read o r  write may be  
given a s s i s t a n c e  by a person of t h e  v o t e r ' s  
cho ice ,  o t h e r  t han  t h e  v o t e r ' s  employer 
or agen t  of  t h a t  employer o r  officer or 
agen t  of t h e  v o t e r ' s  union. 

Under amended Sec t ion  97.061(3) and Sec t ion  101.051(1),  
a v o t e r  who q u a l i f i e s  t o  rece ive  a s s i s t a n c e  i n  c a s t i n g  a b a l l o t  
may, i n  t h e  a l t e r n a t i v e ,  r e c e i v e  a s s i s t a n c e  from .two election 
of f i c i a l s n  o r  ano the r  parson of t h e  v o t e r ' s  choice. I n  view o f  
the choice  provided to t h e  vo te r ,  we  b e l i e v e  t h a t  these prov i s ions  



a r e  i n  s u b s t a n t i a l  compl iance  w i t h  S e c t i o n  208 and,  t h e r e f o r e ,  
t h e  At torney Genera l  i n t e r p o s e s  no o b j e c t i o n  to  t h e  ehanges 
involved i n  t h o s e  s e c t i o n s  of t h e  E l e c t i o n  Code. 

On t h e  o t h e r  hand,  amended S e c t i o n  101,051(3)  p r o v i d e s  
t h a t  a v o t e r  who needs  a s s i s t a n c e  when marking a n  a b s e n t e e  
b a l l o t  and p r e p a r i n g  t h e  c e r t i f i c a t i o n  i n  t h e  o f f i c e  of t h e  
s u p e r v i s o r  of e l e c t i o n s  is n o t  p e r m i t t e d  to receive a s s i s t a n c e  
from t h e  s u p e r v i s o r  of e l e c t i o n s ,  h i s  d e p u t i e s ,  o r  members of 
h i s  s t a f f .  I t  is o u r  view t h a t  t h i s  r e s t r i c t i o n  i n  F l o r i d a  
law would c o n t r a v e n e  t h e  p r o v i s i o n s  of t h e  f e d e r a l  s t a t u t e .  

b Under S e c t i o n  208 ,  a s t a t e  can t a k e  r e a s o n a b l e  s t e p s  t o  
i n s u r e  t h a t  o n l y  p e r s o n s  e n t i t l e d  t o  r e c e i v e  a s s i s t a n c e  a c t u a l l y  
r e c e i v e  a s s i s t a n c e  and to  p r e v e n t  t h e  a s s i s t a n c e  p r o c e s s  from 
being used f o r  f r a u d u l e n t  purposes ,  Such s t e p s ,  however, must 
not be a l lowed to compromise t h e  basic S e c t i o n  208 principle 
t h a t  t h e  v o t e r  is e n t i t l e d  t o  d e c i d e  who w i l l  a c t u a l l y  assist  
him or h e r  i n  t h e  v o t i n g  process. It a p p e a r s  t o  u s  t h a t  Congress 
c o n s i d e r e d  it would be a s u f f i c i e n t  s a f e g u a r d  of t h e  v o t e r  i n  
need of a s s i s t a n c e  and of t h e  i n t e g r i t y  of t h e  electoral p r o c e s s  
for t h e  v o t e r  to be permitted a f r e e  c h o i c e  of t h e  p e r s o n  who 
would g i v e  he lp .  When a v o t e r  is able to choose someone t h a t  
is t r u s t e d ,  i t  s h o u l d  n o t  matter whe the r  t h a t  p e r s o n  is a n  
e l e c t i o n s  o f f i c i a l  s u c h  as t h e  s u p e r v i s o r  of e l e c t i o n s  or h i s  
d e p u t y  o r  h i s  s t a f f .  

Under S e c t i o n  5 of t h e  Vot ing  Righ t s  A c t ,  t h e  s u b m i t t i n g  
a u t h o r i t y  h a s  t h e  burden of showing t h a t  a s u b m i t t e d  change h a s  
n o  d i s c r i m i n a t o r y  p u r p o s e  or effect. See Geor i a  v. Uni ted  
S t a t e s ,  411 U.S. 526 (1973); see also t h e  oce u r e s  f a t e  
A d m i n i s t r a t i o n  o f  S e c t i o n  5 (28 C,P,Re 5 1 e 3 9 ( e ) ) .  I n  t h e  
a d m i n i s t r a t i o n  of t h i s  p r o v i s i o n ,  t h e  A t t o r n e y  G e n e r a l  has 
t a k e n  t h e  p o s i t i o n  t h a t  v o t i n g  changes  which a r e  i n c o n s i s t e n t  
w i t h  o t h e r  p r o v i s i o n s  of t h e  Vot ing  R i g h t s  Act c a n n o t  be 
c o n s i d e r e d  to have met t h e  S e c t i o n  5 s t a n d a r d  for p r e c l e a r a n c e .
T h e r e f o r e ,  o n  b e h a l f  of t h e  A t t o r n e y  Genera l ,  I must i n t e r p o s e  



i 

a n  o b j e c t i o n  t o  the p r o h i b i t i o n  on a v o t e r ' s  use  of the super-
v i s o r  of e l e c t i o n s ,  n i s  d e p u t i e s ,  o r  members of his s t a f f  from 
prov id ing  a s s i s t a n c e  during t h e  a b s e n t e e  b a l l o t  p rocess .  

The At torney Genera l  does  n o t  i n t e r p o s e  any o b j e c t i o n s  
t o  S e c t i o n s  97.061(3) and 101.051(1)  of t h e  E l e c t i o n  Code o r  
o t h e r  v o t i n g  changes i n  House B i l l  N o .  619 (1984).  However, 
we f e e l  a r e s p a n s , i b i l i t y  t o  p o i n t  o u t  t h a t  S e c t i o n  5 of t h e  
Voting R i g h t s  A c t  e x p r e s s l y  p r o v i d e s  t h a t  t h e  f a i l u r e  of t h e  
At to rney  General  t o  o b j e c t  does  n o t  b a r  any subsequen t  j u d i c i a l  
a c t i o n  t o  e n j o i n  t h e  enforcement  of such changes. See a l s o  
28 CmF-R. 52.48e 

Of course ,  a s  provided by S e c t i o n  S o f  t h e  Voting R i g h t s  
A c t ,  you have t h e  r i g h t  t o  s e e k  a d e c l a r a t o r y  j u d g m n t  from t h e  
United S t a t e s  District C o u r t  f o r  t h e  District of Columbia t h a t  
none of t h e s e  changes h a s  e i t h e r  t h e  purpose  o r  w i l l  have  t h e  
e f f e c t  of denying o r  a b r i d g i n g  t h e  r i g h t  to v o t e  o n  a c c o u n t  of 
race or c o l o r .  I n  a d d i t i o n ,  S e c t i o n  51.44 of  t h e  g u i d e l i n e s  
p e r m i t s  you to r e q u e s t  t h a t  t h e  At to rney  Genera l  r e c o n s i d e r  t h e  
o b j e c t i o n .  However, u n t i l  t h e  o b j e c t i o n  is withdrawn or a 
judgment from t h e  District of Columbia C o u r t  is o b t a i n e d ,  the  
ef fec t  of t h e  o b j e c t i o n  by t h e  At to rney  Genera l  is to make 
t h e  p r o v i s i o n s  of S e c t i o n  101.051(3) l e g a l l y  unenforceab le .  
28 C . F . R .  51.9. 

To e n a b l e  t h i s  Department t o  meet its r e s p o n s i b i l i t y  
to e n f o r c e  t h e  Voting R i g h t s  A c t ,  p l e a s e  inform u s  of t h e  
c o u r s e  of a c t i o n  t h e  S t a t e  of  F l o r i d a  p l a n s  to t a k e  w i t h  
r e s p e c t  t o  t h e  v o t e r  a s s i s t a n c e  p r o v i s i o n s .  If  you have a n y
q u e s t i o n s ,  f e e l  free to  ca l l  Sandra S. Coleman (202-724-6718), 
Director, S e c t i o n  5 Uni t  of t h e  Vot ing  S e c t i o n .  

J 

Wm. Bradford  ~ e f i o l d a  
A s s i s t a n t  At to rney  Genera l  

C i v i l  R i g h t s  D i v i s i o n  


