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& Civil Rights Division

Uffice of the Assisiant Attorney General i Washington, D.C. 20330

< DEC 1981

Mr. Alex K. Brock

Executive Secretary-Director
State Board of Elections

Suite 801 Raleigh Building

5 West Hargett: Street

Raleigh, North Carolina 27601

Dear Mr. Brocks

This is in reference to Chapter 894 (S.B. No. 87,
l96l) and Chapter 821 (S.h. No. 313, 198l1), providing
for the reapportionment of United States Congressional
districts and for the reapportionment of the North
Carolina Sonate. Your gubmlusion, pursuant to Section S
uf the voting Rights Act, 42 U.5.C. 1973¢c, was initially
received on July 16, 1981, and was supplemented with
requested additional information on October 6, 198l.

under Section 5, the State bears the burden of
proving the absence of both diaecriminatory purpose and
effect in proposed redistricting plans. City of Rome v.
United States, 446 U.S. 156, 183 n.l1l8 (1980); Beer v.
United States, 425 U.S. 130, 140-41 (1976). In order
to show the absence of a racially discriminatory effect,
the State of North Carolina must demonstrate, at a minimum,
that the proposed radistricting plans will not lead to
"a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise."” Beer v. United States, supra, 425 U.S. at 141.
While the State is under no obllcation to maximize minority
voting etrength, the State muat demonstrate that the plan
“fairly reflects the straength of [minority] voting power
ay it exists." Miessissippi v. United States, 490 F. Supp.
569, 581 (D.D.C, 1979), citing Beer v, United States,

supra, 425 U.S. at 139 n.ll and 141; and City of Richmond v.
United States, 422 U.S. 358, 362 (1975).
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We have given careful consideration to all of the
forwarded materials, as well as past legislative reappor-
tionment plans, comments 'fran interested citizens, and
other information available to us. With regard to the
Senatd plan, we note at the outset that the proposcd
codistricting plan was developed by the North Carolina
Legislature pursuant to a 1968 amendment to the North
Carolina Constitution which provides that no county shall
be divided in the formation of a Senate or Representative
digtrict. As you know, on Novawmbar 30, 1981, the Attoruwey
General interposed an objection to that amendment under
Section 5 of the Voting Rights Act of 1965, 42 U.S.C. 1973c¢,
because “[fo]ur analysis show([ed] that the prohibition against
dividing the 40 covered countiea in the formation of Senate
and House districts predictably requirea, and has led to the
uge of, large multi-member districts."™ Our review of the 1968
amondment also showed "that the ugce of such multi-menber
districts necoessarily submerges cognizable minority population
concentrations into large white electorates." Accordingly, we
have revicowed the Senate plan not only to detoermine whether.
the proupouad plan would Load L o “rutrogresulon La Lhe pouition
of racial wminorities with respect to their effective exercise
of the electoral franchise," Beer, supra 425 U.S5. at 141, but
Alsa Lo neas whother it fairly rofloecta minority voting atrangtlh
as LL existy Loday. State Of Miuvwviuvsippi v, Unlted Stateu,

490 F. Supp. 569 (DoD.Co 1979).

our analysis of the Senatae plan shows that in sevural
countiee covered by the Voting Rights Act's special provisions,
such as in Guilforxrd, Wilson, Nash, Bertie, Edgecomb and Martin,
there are cognizable congentrations of minority persons whose
political strength is diluted as a result of the use of wmulti-
member districte in the proposed redistricting plan. In .
Guilford, for example, the State has proposed the creation of
a three-member district with a black population percentage of
only 25 percent. Yet, under a fairly-drawn aystem of single-
member districts in that'area, one such district likely would
be majority black and, therefore, would better recognize the
potential of blacks to elect representation of their choice.

Likewise, in Wilson, Nash, Edgecomb, Martin and sevaral
of the counties in proposed District 1 which are covered
jurisdictions, the State proposes to create multi-member
districts in which black voters seem to have no opportunity
to elect candidates of their choice. Here again, fairly- -
drawn single-member districts would likely result in Senate
districts that would not, as the proposed Senate plan does,
miniwmize the voting potential of black voters in those covered
counties. ”




Understandably, these effects of the proposed Senate
reapportionment plan well may have been the result of the
State's adherence to the 1968 constitutional amendment which,
48 ws have alrsady found, necessarily requirea a submerging
of sizeable black communities into large multi-member districts.
In viow of the concerns discusuod above, however, 1 am unabla
to conclude, ams I must undur the voting Rights Act, that the
proposed Senate redistricting plan is free of a racially
discriminatory purpose or effect. Accordingly, on behalf of
rthe Attornoy Goneral, I wmust lntoecpose an objuction to the
Sunatu plan under Sectlion 5 of Lthe Voting HRights Act of 19065
as it relates to the covered counties.

with respect to the Congreusional redistricting, we
have also completed review of that submisaion. During the
course of our review, we were presented with allegations that
the decision to aexclude Durham County from Congressional
District No. 2 had the effect of minimizing wminority voting
strongth and inzaddition was motivated by racial considerations,
t.a., the dasire to preclude from that district the voting
Tnfluonce of the politically-active black community in Ducham.
on the buuis of the information that hue beon mado available
Lo us, we ramain unable to conclude that the Statae's decision
to draw District No. 2 was wholly fraee from discriminatory
purpose aml offect. In thlu connection we find particularly
tvoublusome the "strangely irregular® shape of Congressional
NDistrict No. 2 (see Gomillion v. Lightfoot, 364 U.S. 339, 341
(1960)), which appears designed to exclude Durham County fron
that Jdistrict contrary to the House Congressional Redistricting
Committee's recommendation.

We note also that, over the past several redistrictings,
the hlack population percentage in District 2 has been decreasoed.
Prior to the State's 1971 redistricting District No. 2 was
approximately 43 percent black. Under the 1971 reapportionment
plan, District 2 decreased to 40.2 percent black population.

The 1981 submitted plan would reduce further the black population
in the district to 36.7 percent. This reduction in black
population percentage, occurring despite a statewide increase in
the black population, is cspecially crucial in District 2,
because it occurs in the only district where black voters could
have the potantial for electing a candidate of their choice.




/// We recognize that the State may want to respond
further to the claims that a racially discriminatory I
'~ purpcse and effect were involved in the Legislature's
decision to circumvent Durham. However, becausa of the
time constraints imposed on the Attorney General by
Section 5, and the unanswered questions etill remaining,
I cannul ¢onclude that the burden iposed on the State by
Section 5 has been sustained. Accordingly, 1 must interpose
an objection also to the Congressional redistricting insofar
as it affects the covered counties. However, sahould the
state desire to presunt to uus lnlormation relating to the
configuration of District 2 which would address the allega-
tions mentioned above, we ‘'stand ready to reconsider this
determination as provided in the Section 5 guidelines. |

Of course, as proyided by Section 5 of the Voting
Rights Act, you have the right to seck a declaratory judg-
ment from the United States District Court for the Diatrict
of Columbia that the Congrosaional redistricting plan has |
neither the purpose nor will have the effect of denying or
abridging the right to vote on account of race, color or
mombership in a langquage minogrity qroup. llowever, until
the objection lu withdrawn or thu judguent from the District
of Columbia Court is obtained, the effect of the objecticn
by the Attorney General is to make the Congressional redis-
LeacLing plan lugally uneaforceablae in the covered countivu.

I1f you have any questions concerning this matter,
plause foel free to call Carl W. Gabel (202/724-7439),
Diructor of the Section S Unit of the Voting Section. As
always, we atand ready to assist you in any way possible
in your ruapgpocrtionment effort.

: Sincerely,
Wme Bradford Reynolds

Assistant Attorney General
Civil Rights Division




