
U.S.Departmentd justice 

Civil Rights Division 

Officeofthe AIIhtrnt Attorney GeuemI h r h l n l t ~ n .D.C. 20530 

MAR 10 1986 
M. H .  Hood E l l i s ,  Esq.  

Wi l son  & E l l i s  

P. 0. 1365 

E l i z a b e t h  C i t y ,  Nor th  C a r o l i n a  27909-1365 


Dea r  M r .  E l l i s :  

T h i s  r e f e r s  t o  the change  i n  t h e  method of e l e c t i o n  to  
four s ingle-member  d i s t r i c t s  a n d  f o u r  a t  l a r g e  w i t h  r e s i d e n c y  
d i s t r i c t s ,  t h e  method o f  s t a g g e r i n g  t h e  p o s i t i o n s ,  t h e  
d i s t r i c t i n g  plan and  t h e  u t i l i z a t i o n  s i n c e  1965  of t h e  m a j o r i t y  
v o t e  r e q u i r e m e n t  i n  t h e  C i t y  o f  E l i z a b e t h  C i t y ,  Pasquo tank  
Coun ty ,  Nor th  C a r o l i n a ,  s u b m i t t e d  t o  t h e  A t t o r n e y  G e n e r a l  
p u r s u a n t  t o  S e c t i o n  5 of t h e  V o t i n g  R i g h t s  A c t  o f  1965 ,  as 
amended, 4 2  U.S .C .  1973c. We r e c e i v e d  t h e  i n f o r m a t i o n  t o  
c o m p l e t e  y o u r  s u b m i s s i o n  on January 9 ,  1986. 

The A t t o r n e y  G e n e r a l  d o e s  n o t  i n t e r p o s e  any o b j e c t i o n  

t o  the 1965 a d o p t i o n  and s u b s e q u e n t  use of  t h e  m a j o r i t y  v o t e  

r e q u i r e m e n t .  However, we f e e l  a r e s p o n s i b i l i t y  to  p o i n t  o u t  

that S e c t i o n  5 o f  t h e  V o t i n g  R i g h t s  A c t  e x p r e s s l y  p r o v i d e s  

that the f a i l u r e  o f  t h e  A t t o r n e y  G e n e r a l  to  o b j e c t  dod;s n o t  

b a r  any  s u b s e q u e n t  j u d i c i a l  a c t i o n  t o  e n j o i n  t h e  e n f o r c e m e n t  

of  s u c h  changes .  See  t h e  P r o c e d u r e s  f o r  t h e  A d m i n i s t r a t i o n  

o f  Section 5 ( 2 8  C.F.R. 5 1 . 4 8 ) .  


With  r e g a r d  t o  t h e  o t h e r  changes  involved, w e  note a t  

t h e  o u t s e t  t h a t  i n  o r d e r  t o  o b t a i n  p r e c l e a r a n c e  p u r s u a n t  t o  

S e c t i o n  5, t h e  c i t y  mus t  d e m o n s t r a t e  t h a t  t h e  s u b m i t t e d  v o t i n g  

p r o c e d u r e s  are n o n d i s c r i m i n a t o r y  i n  b o t h  e f f e c t  and pu rpose .  

see G e o r  i a  v .  U n i t e d  S t a t e s ,  4 1 1  U.S. 526 (1973 ) ;  see a l s o  

28 C . F . R .-f1 . 3 9 ( e l .  O u r  a n a l y s i s  c o n f i r m s  t h a t  t h e  s u b m i t t e d  

v o t i n g  p r o c e d u r e s ,  when compaked t o  t h e  a t - l a r g e  e l e c t i o n  

s t r u c t u r e ,  w i l l  enhance  t h e  o p p o r t u n i t y  for black p o l i t i c a l  

~artici~ationand t h u s  w i l l  n o t  have  a d i s c r i m i n a t o r y  e f f e c t  

G i t h i n  the meaning of S e c t i o n  5. -Beer  v.  U n i t e d  states, 

425 U.S.  130 ,  1 4 1  ( 1 9 7 6 ) .  We are unable t o  c o n c l u d e ,  however ,  

t h a t  the changes  were not accompl i shed  with t h e  p r o s c r i b e d  

purpose. 




A s  w e  u n d e r s t a n d  i t ,  t h e  chance  i n  t h e  method of  e l e c t i o n  
and t h e  d i s t r i c t i n g  p l a n  a r e  o u t q r o w t h s  of a c o n s e n t  d e c r e e  
e n t e r e d  i n t o  by t h e  p a r t i e s  t o  NAACP v. C i t y  o f  E l i z a b e t h  

, No. 83-39-CIV-2 ( E . D .  1J.C. 1 9 8 4 ) .  The p r i m a r y  
p u r p o s e  o f  tile c o n s e n t  d e c r e e  was t o  r e s o l v e  t h e  l e g a l  c h a l l e n g e ,  
unde r  S e c t i o n  2 of  t h e  Vo t ing  R i g h t s  A c t ,  t o  t h e  p r e v i o u s l y  
e x i s t i n g  a t - l a r g e  e l e c t i o n  s t r u c t u r e .  I n  s p i t e  of t h a t  
acjreed r e s o l u t i o n ,  however ,  t h e  c i t y  h a s  p roposed ,  w i t h o u t  
s a t i s f a c t o r y  e x p l a n a t i o n  and o v e r  t h e  o p p o s i t i o n  of  t h e  
p l a i n t i f f s  i n  t h e  ' l i t i g a t i o n ,  t o  c o n t i n u e  t o  e l e c t  one  h a l f  
o f  t h e  g o v e r n i n g  body on a n  a t - l a r g e  b a s i s  and i n  a  manner 
i d e n t i c a l  t o  t h a t  which t h e  d e c r e e  was d e s i g n e d  t o  e l i m i n a t e .  

r i h i l e  t h e  r e t s n t i o n  of  sor;,e a t - l a r g e  s e a t s  i.s not, by 
i t s e l f ,  i n d i c a t i v e  of  a p r o h i b i t e d  r a c i a l  p u r p o s e ,  t h e  a t -
l a r g e  s y s t e m  chosen  h e r e  c o n t a i n s  t h e  v e r y  f e a t u r e s  t h a t  
c h a r a c t e r i z e d  t h e  p l a n  abandoned by t h e  c o n s e n t  d e c r e e  and  was 
chosen  o v e r  o t h e r  r e a d i l y  a v a i l a b l e  a l t e r n a t i v e s  which would 
have  a l l o w e d  some a t - l a r g e  r e p r e s e n t a t i o n  w i t h o u t  u n n e c e s s a r i l y  
l i m i t i n g  t h e  p o t e n t i a l  f o r  b l a c k s  t o  e l e c t  r e p r e s e n t a t i v e s  of 
t h e i r  c h o i c e  t o  o f f i c e .  tie a r e  aware  t h a t  r e p r e s e n t a t i v e s  o f  
t h e  b l a c k  comm-unity informed c i t y  o f f i c i a l s  of  t h e  d i s c r i m i n a t o r y  
f e a t u r e s  of  t h e  a t - l a r g e  p o r t i o n  of  t h e  adop ted  p l a n ,  and 
t h a t  t h e  p l a n  was e n a c t e d  w i t h  knowledge of t h e  d i s p a r a t e  
impact  on b l a c k  v o t e r s  t h a t  t h e  a t - l a r g e  p o r t i o n  l i k e l y  would  
have.  

I n  t h e s e  c i r c u m s t a n c e s ,  t i l e  c i t y  h a s  n o t  shown and I 
c a n n o t  c o n c l u d e  t h a t  t h e  s u b m i t t e d  v o t i n g  p r o c e d u r e s  were 
adop ted  w i t h o u t  t h e  pu rpose  of d e n y i n g  o r  a b r i d g i n g  t h e  r i g h t  
t c  v o t e  on a c c o u n t  of  r a c e .  S e e ,  e . q . ,  Busbee v .  Smi th ,  
549 F.  S u m .... 4 9 4  ( D .  D.C. 1 9 8 2 ) .  a t f ' a ,  459 U.S. l l h 6  ( 1 9 9 3 ) .  
T h e r e f o r e ,  on b e h a l f  o f  G e n e r a l ,  o b j e c tt h e  ~ t t o r n e ~  I must  

t o  t h e  p roposed  new method f o r  e l e c t i n g  t h e  c i t y  c o u n c i l  of 

E l i z a b e t h  C i t y ,  Nor th  C a r o l i n a ,  i n s o f a r  as it i n c o r p o r a t e s  

t h e  a t - l a r g e  g o s i t i o n s  t o  be e l e c t e d  i n  t h e  manner s e t  f o r t h  

i n  your  s u b m i s s i o n .  




O f  c o u r s e ,  as  p r o v i d e d  by S e c t i o n  5 o f  t h e  Vot inq  P i g t l t s  
A c t ,  you have  t h e  L- iqb t  t o  s e e k  a d e c l a r a t o r y  judgment froin t h e  
Un i t ad  f ;%a tes  u i s t r i c t  C o u r t  f o r  t h e  n i s t r i . c t  of Columbia t h a t  
lione of  t h e s e  c h a n ~ j e s  have  n e i t h e r  t h e  p u r p o s e  n o r  will have 
t h e  e f f e c t  af d e n y i n g  o r  ? .br idging  t i l e  r i g h t  t o  v o t e  on a c c o u n t  
o f  r a c e  o r  c o l o r .  I n  a d d i t i o n ,  S e c t i o n  51.44 of  t h e  g u i d e l i n e s  
pe l -mi ts  you t o  r e q u e s t  t h a t  t h e  A t t o r n e y  G e n e r a l  r e c o n s i d e r  t h e  
o b j e c t i o n .  Powever, u n t i l  tile o b j e c t i o n  is withdrawn o r  a 
ju2ijmcnt froni t h e  Distr ic t  of Columbia C o u r t  is obtained, t h e  
e f f e c t  o f  t h e  o b j e c t i o n  by t h e  A t t o r n e y  G e n e r a l  i s  t o  make 
l e g a l l y  u n e n t o r c e a b l e  t h e  4-4 s y s t e m ,  i n s o f a r  a s  i t  i n c o r p o r a t e s  
t h e  p r e s e n t l y  proposed  r e s i d e n c y  d i s t r i c t s ,  t h e  s t a g g e r i n g  
method a d o p t e d ,  and t h e  m a j o r i t y  v o t e  r e q u i r e m e n t  i n  t h e  e l e c t i o n  
of a t - l a r g e  inembers t o  t h e  c o u n c i l .  28 C . F . R .  51.9. 

To e n a b l e  t h i s  Depar tment  t o  meet  i t s  r e s p o n s i b i l i t y  
t o  e n f o r c e  t h e  Vo t ing  R i g h t s  A c t ,  p l e a s e  i n f o r m  u s  o f  t h e  
c o u r s e  of  a c t i o n  t h e  C i t y  of  E l i z a b e t h  C i t y  p l a n s  t o  t a k e  
w i t h  r e s p e c t  t o  t h i s  m a t t e r .  I f  you have  any  q u e s t i o n s ,  f e e l  
f r e e  t o  c a l l  Sandra  S. Colernan (202-724-6713) ,  D i rec to r -  of 
t h e  S e c t i o n  5 U n i t  o f  t h e  Vo t ing  S e c t i o n .  

S i n c e r e l y ,  

Jam.es P. T u r n e r  

A c t i n g  A s s i s t a n t  A t t o r n e y  Genera l  


C i v i l  R i g h t s  D i v i s i o n  



