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STATEMENT OF ISSUES

1. Whether Congress acted within its Article | power to enact measures that are
necessary and proper to the regulation of interstate commerce in enacting the minimum
coverage provision of the Patient Protection and Affordable Care Act, 26 U.S.C. § 5000A.

2. Whether Congress acted within its Article | power to lay taxes in support of the

general welfare in enacting 26 U.S.C. 8 5000A.

Xiii
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SUMMARY OF ARGUMENT AND REQUEST FOR ORAL ARGUMENT

Congress enacted the Patient Protection and Affordable Care Act (“Affordable Care
Act” or “ACA”) in response to a crisis in the interstate health care market. The Act includes
a series of measures to address economic conduct by participants in that unique market that
had contributed substantially to that crisis. It establishes new Exchanges where individuals
and small businesses can pool their purchasing power to buy insurance. It creates tax
incentives for employers to offer insurance. And it offers subsidies and tax incentives for the
poor and the middle class to obtain insurance. The Act also requires insurers to guarantee
the issuance of policies to all applicants at non-discriminatory rates, without regard to an
applicant’s medical condition or history. E.g., 42 U.S.C. 88 300gg, 300gg-1, 300gg-3. That
requirement ends a harsh industry practice of denying coverage, or charging more, to
individuals with pre-existing conditions, which has prevented many from obtaining
affordable insurance. The Act also, in the provision principally at issue here, requires all
Americans (with exceptions) to obtain qualifying insurance or to pay a penalty with their tax
return.

The plaintiffs here—U.S. Citizens Association and two of its members—contend that
Congress exceeded its Article | powers in enacting this minimum coverage provision. Their
argument fails for two principal reasons. First, Congress acted well within its authority to
adopt measures that are necessary and proper to the regulation of interstate commerce when
it enacted 26 U.S.C. § 5000A. Congress understood that virtually everyone at some point
needs medical services. Whether or not they choose to buy health insurance, plaintiffs
participate in the market for health care services, and the ACA regulates that participation.

In particular, it regulates how they pay for health care services. The choice of that means of

Xiv
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payment—that is, whether to pay in advance through insurance or to attempt to do so later
out-of-pocket—"in the aggregate,” has substantial effects on the health care market. See
Gonzales v. Raich, 545 U.S. 1, 22 (2005). Those who forgo insurance do not withdraw from
the health care market. To the contrary, when accidents or illnesses inevitably occur, they
still receive essential medical care, even if they cannot pay. As Congress documented, the
cost of such uncompensated health care, at least $43 billion in 2008 alone, is passed on to the
other participants in the health care market: health care providers, insurers, the insured
population, governments, and taxpayers. 42 U.S.C. § 18091(a)(2)(F). Although not all the
uninsured receive health care services without paying, millions of them do. Congress’s
commerce power plainly enables it to address economic behavior that, in the aggregate,
imposes these substantial effects on the interstate market. See Liberty Univ. v. Geithner, No.
6:10-cv-00015, --- F. Supp. 2d ---, 2010 WL 4860299, at *15 (W.D. Va. Nov. 30, 2010);
Thomas More Law Ctr. v. Obama, 720 F. Supp. 2d 882, 893-94 (E.D. Mich. 2010).

In addition, as mentioned above, the ACA includes a ban on denying coverage to, or
charging more for, any individual based on a preexisting medical condition. This provision
regulates the terms of policies offered for sale by insurance companies operating in interstate
commerce and, indisputably, it is within Congress’s commerce power. And Congress
determined that, without the minimum coverage provision, those insurance reforms would
not work, as they would amplify existing incentives for individuals to “wait to purchase
health insurance until they needed care,” shifting even greater costs onto third parties, and
making coverage less, rather than more, affordable for everyone. 42 U.S.C. 8 18091(a)(2)(l).
Congress thus found that the minimum coverage provision “is essential to creating effective

health insurance markets in which improved health insurance products that are guaranteed

XV
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issue and do not exclude coverage of pre-existing conditions can be sold.” Id. The provision
falls well within Congress’s authority to ensure the viability of its larger regulations of
interstate commerce. See Raich, 545 U.S. at 22; see also Liberty Univ., 2010 WL 4860299,
at *16; Thomas More, 720 F. Supp. 2d at 894-95.

Second, Congress has independent authority to enact 26 U.S.C. § 5000A as an
exercise of its power under the General Welfare Clause of Article I, Section 8. See United
States v. Sanchez, 340 U.S. 42, 44 (1950). Congress treated the minimum coverage
provision as an exercise of the taxing power, lodging it in the Internal Revenue Code,
specifying that the penalty under the provision be assessed and collected like any other tax,
using the word “tax” or some derivation of it dozens of times in the provision, and invoking
the taxing power throughout the legislative debates. The provision, moreover, bears the
principal hallmark of a tax. It will raise revenue, and is therefore valid under longstanding
precedent, even though Congress also had a regulatory purpose in enacting it.

Plaintiffs’ challenge to the constitutionality of 26 U.S.C. 8§ 5000A presents an issue of
national importance. Accordingly, defendants respectfully request the opportunity to present

oral argument in support of their motion for summary judgment.

XVi
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INTRODUCTION

Plaintiffs challenge the Affordable Care Act, and in particular, the Act’s minimum
coverage provision, 26 U.S.C. 8 5000A. They cannot meet their heavy burden to
demonstrate the Congress has exceeded its Article | powers. To the contrary, the provision
falls well within Congressional authority to regulate interstate commerce, as well as to tax
and spend in furtherance of the General Welfare.

BACKGROUND

l. STATEMENT OF UNDISPUTED MATERIAL FACTS

The interstate market for health care services is one of the largest and most important
sectors of the U.S. economy. In 2009, the United States spent more than 17% of its gross
domestic product on health care. 42 U.S.C. § 18091(a)(2)(B).! Total spending on health care
services in the United States reached $2.5 trillion in 2009, which translates to $8,086 per
person. CTRS. FOR MEDICARE & MEDICAID SERVICES (“CMS”), NAT’L HEALTH
EXPENDITURES 2009 HIGHLIGHTS 1 (2011) (Ex. 1). In enacting the ACA, Congress studied
this massive market and considered in detail the comprehensive structure of the reforms
necessary to deal with the interrelated economic problems it presented. Congress conducted
more than 50 hearings on the subject in the 110th and 111th Congresses alone. See H.R.
REP. No. 111-443, pt. 1, at 954-68 (2010) (Ex. 2), and it marshaled the evidence it gathered
into detailed findings on the need for the regulation of interstate commerce that it adopted.

These facts, and others established in the legislative record and elsewhere, provide far more

! Although Congress is not required to set forth particularized findings of an activity’s
effect on interstate commerce, when, as here, it does so, courts “will consider congressional
findings in [their] analysis.” Raich, 545 U.S. at 21.
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than a rational basis for Congress to conclude that it had authority under Article | of the
Constitution to enact the ACA, and in particular, the minimum coverage provision:?

A The Widespread Lack of Insurance Coverage in the Interstate Market

The interstate market for health care services is unique in several respects. First,
participation in this market is nearly universal. More than 80% of adults nationwide visited a
doctor or other health care professional one or more times in 2009. CTRS. FOR DISEASE
CONTROL & PREVENTION (“CDC”), NAT’L CTR FOR HEALTH STATISTICS, SUMMARY HEALTH
STATISTICS FOR U.S. ADULTS: NATIONAL HEALTH INTERVIEW SURVEY, 2009 thl. 35 (2010)
(Ex. 3). About one in five Americans visits the emergency room at least once a year. CDC,
NAT’L CTR FOR HEALTH STATISTICS, EMERGENCY DEPARTMENT VISITORS AND VISITS: WHO
USED THE EMERGENCY ROOM IN 20077 2 (2010) (Ex. 4). The significant majority of people
who do not have health insurance still obtain medical services.

Second, the extent of an individual’s participation in the health care market is
unpredictable. The “frequency, timing, and magnitude” of health care expenditures are
unknowable; an individual may go without health care for many years, then unexpectedly
suffer a debilitating injury or disease and suddenly incur high or even catastrophic health
care costs. See J.P. Ruger, The Moral Foundations of Health Insurance, 100 Q.J. MED. 53,
54-55 (2007) (Ex. 5). “Most medical expenses for people under 65” result “from the bolt-

from-the-blue event of an accident, a stroke, or a complication of pregnancy that we know

2 This Court does not independently review the facts underlying Congress’s

conclusion that it had the Article | authority to enact a statute. The Court’s task instead is to
determine “whether a ‘rational basis’ exists” for Congress to so conclude. Raich, 545 U.S. at
22 (2005) (quoting United States v. Lopez, 514 U.S. 549, 557 (1995)). The “legislative
facts” underlying the conclusion are accordingly not subject to courtroom proof. See FED. R.
EviID. 201 advisory committee’s note; see also FCC v. Beach Comm’ns, 508 U.S. 307, 313-
15 (1993).
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will happen on average but whose victim we cannot (and they cannot) predict well in
advance.” Expanding Consumer Choice and Addressing “Adverse Selection” Concerns in
Health Insurance: Hearing Before the Joint Econ. Comm., 108th Cong. 32 (2004) (statement
of Mark V. Pauly, Professor, University of Pennsylvania) (Ex. 6). Costs mount rapidly for
the treatment of significant health problems. Bypass surgery, for example, costs $59,770 on
average. INT’L FED’N OF HEALTH PLANS, 2010 COMPARATIVE PRICE REPORT: MEDICAL AND
HOsSPITAL FEES BY COUNTRY 16 (2010) (Ex. 7). Treatment for many common forms of
cancer costs more than $150,000 a year for the cost of drugs alone. Neal J. Meropol et al.,
Cost of Cancer Care: Issues and Implications, 25 J. CLINICAL ONCOLOGY 180, 182 (2007)
(Ex. 8).

Third, unlike virtually every other market, the underlying good—medical care—is
viewed by many to be a matter of right. When a person falls ill, he typically receives—and
expects to receive—costly medical services regardless of ability to pay, and without regard to
his insured status. Under the Emergency Medical Treatment and Labor Act (“EMTALA?”),
42 U.S.C. §8 1395dd, for example, hospitals that participate in Medicare and offer emergency
services are required to stabilize any patient who arrives, regardless of whether he has
insurance or otherwise can pay for that care. CONGRESSIONAL BUDGET OFFICE (“CBO”),
KEY ISSUES IN ANALYZING MAJOR HEALTH INSURANCE PROPOSALS 13 (2008) (Ex. 9). This
principle is also recognized in state law; even before the enactment of EMTALA, many state
legislatures and courts had recognized that hospitals cannot properly turn away people in
need of emergency treatment. See, e.g., Mercy Med. Ctr. of Oshkosh v. Winnebago Cty., 206
N.W.2d 198, 201 (Wis. 1973) (“It would shock the public conscience if a person in need of

medical emergency aid would be turned down at the door of a hospital having emergency
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service because that person could not at that moment assure payment for the service.”).
Because of the availability of this backstop of free care, many people have an incentive not
to obtain insurance, knowing that they will not bear the full cost of their decision to attempt
to pay for their health care needs out-of-pocket. COUNCIL OF ECONOMIC ADVISERS (“CEA”),
THE EcoNomIC CASE FOR HEALTH CARE REFORM 17 (2009) (submitted into the record for
The Economic Case for Health Reform: Hearing Before the H. Comm. on the Budget, 111th
Cong. 5 (2009)) (Ex. 10); see also Bradley Herring, The Effect of the Availability of Charity
Care to the Uninsured on the Demand for Private Health Insurance, 24 J. HEALTH ECON.
225, 226 (2005) (Ex. 11).

One way or another, everyone is faced with managing the financial risks associated
with unpredictable future health care costs. Katherine Baicker & Amitabh Chandra, Myths &
Misconceptions About U.S. Health Insurance, 27 HEALTH AFFAIRS w533, w534 (2008) (Ex.
12). The unique combination of universal need and unavoidable uncertainty in this market
gave rise to the private health insurance industry as the principal way of dealing with those
risks. Most individuals make economic decisions whether to attempt to pay for their
anticipated health care needs through insurance, or to attempt (often unsuccessfully) to pay
out-of-pocket. In making these decisions, individuals weigh the cost of insurance against the
cost of their potential out-of-pocket expenses. See Mark V. Pauly, Risks and Benefits in
Health Care: The View from Economics, 26 HEALTH AFFAIRS 653, 657-58 (2007) (Ex. 13).
Based on his own declaration, plaintiff Maurice Thompson, for example, plainly participates
in the interstate health care market and has made the economic calculation that he can pay for
his anticipated medical expenses through the use of a dedicated checking account, and by

drawing on the equity in his house. Thompson Aff. § 9 (Docket #50-6). Plaintiff Jim
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Grapek, likewise, makes clear in his declaration that he also participates in the interstate
health care market and that he has made an economic calculation that he will be able to pay
his medical expenses out-of-pocket. Grapek Aff. § 6 (Docket #50-5). If these calculations
prove to be wrong, however, plaintiffs will be able to rely on the backstop of “free” care
guaranteed by EMTALA and the common law.

Individuals regularly revisit these economic decisions whether to purchase insurance
or attempt to finance their health care needs through another manner. Movement in and out
of insured status is “very fluid.” Of those who are uninsured at some point in a given year,
about 63% have coverage at some other point during the same year. CBO, How MANY
PEOPLE LACK HEALTH INSURANCE AND FOR HOW LONG?, 4, 9 (2003) (Ex. 14); see also KEY
ISSUES, supra, at 11.

Traditionally, most Americans have financed their health care expenditures through
employment-based insurance. See John Holahan, The 2007-09 Recession and Health
Insurance Coverage, 30 HEALTH AFFAIRS 145, 148 (2011) (Ex. 15). That number has
declined significantly in recent years, due in part to the increased cost of coverage. Id.
(percentage of non-elderly Americans with employer-based health insurance dropped from
68.3% in 2000 to 59% in 2009). For example, between 1999 and 2010, average premiums
for employer-sponsored family covered increased 138%. KAISER FAMILY FOUND.,
EMPLOYER HEALTH BENEFITS 2010 ANNUAL SURVEY 31 tbl. 1.11 (2010) (Ex. 16). Overall,
50 million people—more than 18% of the non-elderly population—went without health
insurance for some portion of 2009. U.S. CENSUS BUREAU, INCOME, POVERTY, AND HEALTH

INSURANCE IN THE UNITED STATES: 2009, at 23 tbl. 8 (2010) (Ex. 17). Absent the new
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statute, rates of insurance coverage would have continued to drop. KEY ISSUES, supra, at 11;
see also CBO, THE LONG-TERM BUDGET OUTLOOK 21-22 (2009) (Ex. 18).

The decline in the availability of insurance has occurred because “[t]he market for
health insurance . . . is not a well-functioning market.” THE ECONOMIC CASE, supra, at 16.
The national health insurance market, and in particular the markets for individual and small-
group markets for health insurance, impose numerous barriers to the availability of coverage
for those who need it.

B. Insurance Industry Incentives to Deny Coverage Under Prior Law

Because of the high cost of medical procedures, insurers in the individual and small-
group markets seek to exclude those they deem most likely to incur expenses. 47 Million
and Counting: Why the Health Care Marketplace Is Broken: Hearing Before the S. Comm.
on Fin., 110th Cong. 51-52 (2008) (statement of Mark Hall, Professor, Wake Forest
University) (Ex. 19). That is, they adopt practices designed—albeit imperfectly—to “cherry-
pick healthy people and to weed out those who are not as healthy,” H.R. REP. NO. 111-443,
pt. 11, at 990 (internal quotation omitted), in an individualized review of insurance applicants’
health status, a process known as “medical underwriting.” This practice is costly, resulting
in administrative fees that are responsible for 26% to 30% of the cost of premiums in the
individual and small group markets. 42 U.S.C. 8 18091(a)(2)(J). Medical underwriting
yields substantially higher risk-adjusted premiums or outright denial of insurance coverage
for an estimated one-fifth of applicants, a portion of the population that is most in need of
coverage. KEY ISSUES, supra, at 81.

The exclusionary practices of insurers include denial of coverage for those with pre-

existing conditions, even minor ones; exclusion of pre-existing conditions from coverage;
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higher, and often unaffordable, premiums based on the insured’s medical condition or
history; and rescission of policies after claims are made. Id. These practices are often harsh
and unfair for consumers, in that “many who need coverage cannot obtain it, and many more
who have some type of insurance may not have adequate coverage to meet their health care
needs.” Health Reform in the 21st Century: Insurance Market Reforms: Hearing Before the
H. Comm. on Ways & Means, 111th Cong. 53 (2009) (statement of Linda Blumberg, Senior
Fellow, Urban Institute) (Ex. 20). Insurers often revoke coverage even for relatively minor
pre-existing conditions. Consumer Choices and Transparency in the Health Insurance
Industry: Hearing Before the S. Comm. on Commerce, Sci. & Transp., 111th Cong. 29-30
(2009) (Karen Pollitz, Research Professor, Georgetown University Health Policy Institute)
(Ex. 21). “In field studies, market testers found that conditions as common as asthma, ear
infections, and high blood pressure can create problems obtaining coverage.” 47 Million and
Counting, 110th Cong. 52 (statement of Prof. Hall).

More than 57 million Americans have some pre-existing medical condition, and thus,
absent reform, risk denial or rescission of insurance coverage, or discriminatory premiums.
FAMILIES USA, HEALTH REFORM: HELP FOR AMERICANS WITH PRE-EXISTING CONDITIONS 2
(2010) (Ex. 22). A recent national survey estimated that 12.6 million non-elderly adults—
36% of those who tried to purchase health insurance directly from an insurance company in
the individual market—were denied coverage, charged a higher rate, or offered limited
coverage because of a pre-existing condition in the previous three years. DEP’T OF HEALTH
& HUMAN SERVS., COVERAGE DENIED: HOW THE CURRENT HEALTH INSURANCE SYSTEM

LEAVES MILLIONS BEHIND 1 (2009) (Ex. 23).
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C. The Substantial Effects on Interstate Commerce Resulting from the Lack
of Insurance Coverage

Whether or not those who go without health insurance participate in the interstate
insurance market, they continue to participate in the interstate health care market. Empirical
studies document the universal need for, and use of, health care services. Far from being
inactive bystanders, the vast majority of the population—even of the uninsured population—
participates in the health care market by receiving medical services. Nationwide, the
uninsured consume over $100 billion of health care services annually. FAMILIES USA,
HIDDEN HEALTH TAX: AMERICANS PAY A PREMIUM 2 (2009) ($116 billion in 2008) (Ex. 24);
see also CDC, NAT’L CTR. FOR HEALTH STATISTICS, HEALTH, UNITED STATES, 2009, at 318
tbl. 80 (2010) (80% of those without insurance during a 12-month period had at least one
visit to a doctor or emergency room in 2007) (Ex. 25); CDC, NAT’L CTR. FOR HEALTH
STATISTICS, SUMMARY HEALTH STATISTICS FOR U.S. CHILDREN: NATIONAL HEALTH
INTERVIEW SURVEY, 2009 tbl. 16 (2010) (18% of uninsured children visited the emergency
room at least once in 2009) (Ex. 26).

The widespread use of health care services by those without insurance imposes
significant economic burdens. For example, 62% of all personal bankruptcies are caused in
part by medical expenses. 42 U.S.C. § 18091(a)(2)(G). Moreover, the uncertainty that many
Americans experience as to whether they can obtain coverage constrains the labor market.
The phenomenon of “job lock,” in which employees avoid changing employment because
they fear losing coverage, is widespread. Employees are 25% less likely to change jobs if
they are at risk of losing health insurance coverage in doing so. THE EcCONoOMIC CASE,

supra, at 36-37. Insurance industry reform to guarantee coverage would alleviate “job lock”
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and increase wages, in the aggregate, by an estimated 0.2% of the gross domestic product.
Id. at 36-37.

Another result of industry practices that deny, impede, or raise the cost of insurance
coverage is that many millions of people are uninsured, and, as a class, they pay only a small
portion of the cost of the medical services they receive. For example, one estimate found
that hospitals collect from uninsured patients on average only 10% of the cost of their care.
Mark A. Hall & Carl E. Schneider, Patients as Consumers: Courts, Contracts, and the New
Medical Marketplace, 106 MicH. L. REv. 643, 665 n.121 (2008) (Ex. 27); see also Jack
Hadley et al., Covering the Uninsured in 2008: Current Costs, Sources of Payment, and
Incremental Costs 2008, 27 HEALTH AFFAIRS w399, w401 (2008) (Ex. 28) (finding that
average person without insurance for an entire year paid for only 34.5% of his total medical
spending). This phenomenon is not limited to the uninsured with the lowest incomes. On
average, uninsured persons with incomes of more than 300% of the federal poverty level pay
for less than one half of the cost of the medical care that they receive. Herring, supra, 24 J.
OF HEALTH ECON. 229-30.

The costs of “uncompensated care” for the uninsured fall on other participants in the
health care market. In the aggregate, that cost shifting amounted to at least $43 billion in
2008, about 5% of overall hospital revenues. 42 U.S.C. § 18091(a)(2)(F); KEY ISSUES,
supra, at 114. Indeed, this figure may understate the cost shifting. One study estimated that
the uninsured in 2008 collectively received $56 billion in services for which they did not pay,
either in the form of bad debts or in the form of reduced-cost or free charitable care. Hadley
et al., supra, 27 HEALTH AFFAIRS w401; KEY ISSUES, supra, at 114; see also CBO,

NONPROFIT HOSPITALS AND THE PROVISION OF COMMUNITY BENEFITS 1-2 (2006) (Ex. 29).
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These costs are paid in part by public funds. For example, through Disproportionate
Share Hospital payments, the federal government paid for tens of billions of dollars in
uncompensated care for the uninsured in 2008 alone. Congress sought, through the ACA, to
lower these public subsidies by preventing or reducing cost-shifting. H.R. REP. NO. 111-443,
pt. 11, at 983; see also THE EcoNOMIC CASE, supra, at 8.

The remaining costs in the first instance fall on health care providers, which in turn
“pass on the cost to private insurers, which pass on the cost to families.” 42 U.S.C.
8 18091(a)(2)(F). This cost-shifting effectively creates a “hidden tax” reflected in fees
charged by health care providers and premiums charged by insurers. CEA, ECONOMIC
REPORT OF THE PRESIDENT 187 (2010) (Ex. 30); see also H.R. REP. No. 111-443, pt. I, at
985. In California, for example, an estimated 10% of the cost of health insurance premiums
is attributable to uncompensated care consumed by people without insurance. S. REP. NO.
111-89, at 2 (2009) (Ex. 31).

When premiums increase as a result of cost-shifting by the uninsured, more people
who are currently healthy make the economic calculation not to buy, or to drop, coverage.
See KEY ISSUES, supra, at 12. This self-selection further narrows the risk pool, which further
increases the price of coverage for the insured. The result is a self-reinforcing “premium
spiral.” Health Reform in the 21st Century, 111th Cong. 118-19 (statement of American
Academy of Actuaries); see also H.R. REP. No. 111-443, pt. I, at 985. The result “is a
vicious cycle because these uninsured workers turn to emergency rooms for health care
which in turn increases costs for employers and families with health insurance.” H.R. REP.
No. 111-443, pt. 11, at 985. This premium spiral particularly hurts small employers, due to

their relative lack of bargaining power. See id. at 986-88; THE ECONOMIC CASE, supra, at

10
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37-38; see also 47 Million and Counting, 110th Cong. 36 (statement of Raymond Arth,
National Small Business Association) (noting need for insurance reform and minimum
coverage provision to stem rise of small business premiums).

D. The Reforms of the Affordable Care Act

Congress determined that the problems in the interstate health care market were
national in scope and required a national solution. Moreover, given that insurers operate in
interstate commerce and can gauge their participation in state markets based on the nature of
regulation there, Congress concluded that there was a need for regulation of health insurance
at a national level. “The modern health care system is highly interdependent and operates
across state boundaries.” Sara Rosenbaum, Can States Pick Up the Health Reform Torch?,
362 NEW ENGL. J. MED. €29(3) (2010) (Ex. 32). “Furthermore, in a modern economy,
people need to be able to move interstate in order to pursue economic opportunities and
participate in a changing labor market.” 1d. “Affordable health care is a national problem
that demands a national solution.” Id.; see also State Coverage Initiatives: Hearing Before
the Subcomm. on Health of the H. Comm. on Ways & Means, 110th Cong. 7 (2008)
(statement of Alan R. Weil, Executive Director, National Academy of State Health Policy)
(Ex. 33) (“Expecting states to address the many vexing health policy issues on their own is
unrealistic, and constrains the number of states that can even make such an effort.”).

Congress accordingly enacted the Patient Protection and Affordable Care Act to
address the economic effects of the market failure in the interstate health care market, and to
protect consumers from the harsh practices of health insurers. The Act comprehensively
“regulates activity that is commercial and economic in nature: economic and financial

decisions about how and when health care is paid for, and when health insurance is
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purchased.” 42 U.S.C. § 18091(a)(2)(A). The comprehensive reform has five main
components.

First, to address inflated premiums in the individual and small-group insurance
market, Congress established health insurance Exchanges “as an organized and transparent
marketplace for the purchase of health insurance where individuals and employees (phased-
in over time) can shop and compare health insurance options.” H.R. REP. NO. 111-443, pt. 11,
at 976 (internal quotation omitted). Among other functions, Exchanges coordinate
participation and enrollment in health plans, help ensure that consumers receive full
information regarding their choices, and implement procedures to certify qualified health
plans, thereby allowing individual and small-employer purchasers of insurance to use the
leverage of collective buying power to obtain prices and benefits that are competitive with
those of large-employer group plans. 42 U.S.C. § 18031.

Second, the Act builds on the existing system of employer-based health insurance, in
which most individuals receive coverage as part of employee compensation. See KEY
ISSUES, supra, at 4-5. As with previous measures designed to encourage employer-based
insurance, Congress used the federal tax laws to help achieve its goal, establishing tax
incentives for small businesses to purchase health insurance for their employees, 26 U.S.C. 8§
45R, and prescribing tax penalties under specified circumstances for certain large businesses
that do not offer their full-time employees adequate coverage, 26 U.S.C. § 4980H.

Third, the Act provides financial assistance to support the purchase of coverage for a
large portion of the uninsured population. As Congress understood, nearly two-thirds of the
uninsured are in families with household income less than 200% of the federal poverty level,

H.R. REP. NO. 111-443, pt. 11, at 978; see also KEY ISSUES, supra, at 27, while 4% of those

12



Case: 5:10-cv-01065-DDD Doc #: 70-1 Filed: 01/24/11 30 of 65. PagelD #: 1308

with income greater than 400% of the poverty level are uninsured. KEY ISSUES, supra, at 11.
The Act reduces this gap by providing premium tax credits for individuals and families with
household income between 133% and 400% of the federal poverty line, 26 U.S.C. § 36B(a),
(b), and by creating cost-sharing reductions to help cover out-of-pocket expenses such as
copayments or deductibles for eligible individuals, 42 U.S.C. § 18081. The Act also expands
eligibility for Medicaid to individuals with income below 133% of the federal poverty level
beginning in 2014. 42 U.S.C. § 1396a(a)(10)(A)(i)(VIII).

Fourth, the Act removes barriers to insurance coverage. As noted above, a variety of
insurance industry practices have increased premiums for or denied coverage to those with
the greatest health care needs. The Act bars insurance companies from refusing to cover
individuals with a pre-existing medical condition, 42 U.S.C. 88 300gg-1(a), 300gg-3(a),
canceling insurance absent fraud or intentional misrepresentation of material fact, 42 U.S.C.
8 300gg-12, charging higher premiums based on a person’s medical condition or history, 42
U.S.C. § 300gg, and placing lifetime dollar caps on the benefits of the policyholder for which
the insurer will pay, 42 U.S.C. § 300gg-11.

Finally, in the provision that is principally at issue in this case, the Act requires that
all Americans, with specified exceptions, maintain a minimum level of health insurance

coverage, or pay a penalty. 26 U.S.C. § 5000A.2

® This provision may be satisfied through enrollment in an employer-sponsored
insurance plan, an individual market plan including a plan offered through the new
Exchanges, a grandfathered health plan, certain government-sponsored program such as
Medicare, Medicaid, or TRICARE, or similar coverage recognized by the Secretary of
Health and Human Services in coordination with the Secretary of the Treasury. 26 U.S.C.
8 5000A(f).
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E. The Minimum Coverage Provision as an Essential Part of the Act’s
Insurance Industry Reforms

Congress found that this minimum coverage provision “is an essential part of this
larger regulation of economic activity,” and that its absence “would undercut Federal
regulation of the health insurance market.” 42 U.S.C. 8 18091(a)(2)(H). That judgment
rested on a number of Congressional findings. Congress found that, by “significantly
reducing the number of the uninsured, the requirement, together with the other provisions of
this Act, will lower health insurance premiums.” 42 U.S.C. § 18091(a)(2)(F). Conversely,
and importantly, Congress also found that, without the minimum coverage provision, the
reforms in the Act, such as the ban on denying coverage or charging more based on pre-
existing conditions, would amplify existing incentives for individuals to “wait to purchase
health insurance until they needed care,” thereby further shifting costs onto third parties. 42
U.S.C. § 18091(a)(2)(I). Congress thus determined that the minimum coverage provision “is
essential to creating effective health insurance markets in which improved health insurance
products that are guaranteed issue and do not exclude coverage of pre-existing conditions can
be sold.” Id.

These Congressional findings are amply supported. The new “guaranteed issue” and
“community rating” requirements under Section 1201 of the Act ensure that all Americans
can obtain coverage despite the pre-existing conditions they may have at that time. 42
U.S.C. 88§ 300gg, 300gg-1, 300gg-3. Because, absent the minimum coverage provision,
these new insurance regulations would allow individuals to “wait to purchase health
insurance until they needed care,” 42 U.S.C. § 18091(a)(2)(l), they would increase the

incentives for individuals to “make an economic and financial decision to forego health
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insurance coverage” until their health care needs become substantial, 42 U.S.C. 8§
18091(a)(2)(A).

Individuals who would make that decision would take advantage of the ACA’s
reforms by joining a coverage pool maintained in the interim through premiums paid by
other market participants. Without a minimum coverage provision, many consumers “will
go without insurance when they are healthy, but then have the privilege of throwing
themselves on the mercy of community-rated premiums when they fall ill.” Making Health
Care Work for American Families: Ensuring Affordable Coverage: Hearing Before the
House Comm. on Energy and Commerce, Subcomm. on Health, 111th Cong. (Mar. 17, 2009)
(statement of Uwe Reinhardt, Professor of Political Economy, Economics, and Public
Affairs, Princeton University), at 11 (Ex. 34). This market timing would increase the costs
of uncompensated care and the premiums for the insured pool, creating pressures that would
“inexorably drive [the health insurance] market into extinction.” Health Reform in the 21st
Century, 111th Cong. 13 (statement of Dr. Reinhardt).

This danger is not merely theoretical, but instead is borne out in the experience of
states that have attempted “guaranteed issue” and “community rating” reforms without an
accompanying minimum coverage provision. After New Jersey enacted a similar reform, its
individual health insurance market experienced higher premiums and decreased coverage.
See Alan C. Monheit, et al., Community Rating and Sustainable Individual Health Insurance
Markets in New Jersey, 23 HEALTH AFFAIRS 167, 168 (2004) (Ex. 35) (describing potential
for “adverse-selection death spiral” in a market with guaranteed issue); see also Health

Reform in the 21st Century, 111th Cong. 101-02 (statement of Dr. Reinhardt).
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Likewise, after New York enacted a similar reform, “[t]here was a dramatic exodus of
indemnity insurers from New York’s individual market.” Mark Hall, An Evaluation of New
York’s Reform Law, 25 J. HEALTH PoL., PoL’Y & L. 71, 91 (2000) (Ex. 36). And when
Maine enacted legislation requiring insurers to accept all applicants and charge all
policyholders in the same class the same premiums, most health insurers withdrew from the
state, and rates offered by the state’s remaining for-profit insurer increased. Health Reform
in the 21st Century, 111th Cong. 117 (letter of Phil Caper, M.D., and Joe Lendvai).

In contrast, Massachusetts enacted “guaranteed issue” and “community rating”
reforms, coupled with a minimum coverage provision. Its reforms have succeeded. Since
2006, the average individual premium in Massachusetts has decreased by 40%, compared to
a 14% increase in the national average. JONATHAN GRUBER, MASS. INST. OF TECH., THE
SENATE BILL LOWERS NON-GROUP PREMIUMS: UPDATED FOR NEw CBO ESTIMATES 1 (Nov.
27, 2009) (Ex. 37); see also 42 U.S.C. § 18091(a)(2)(D); Letter from Mitt H. Romney,
Governor of Massachusetts, to State Legislature 1-2 (Apr. 12, 2006) (Ex. 38) (signing
statement for Massachusetts bill, noting need for insurance coverage requirement to prevent
cost-shifting by the uninsured).

In short, “fundamental insurance-market reform is impossible” if the guaranteed-issue
and community-rating reforms are not coupled with a minimum coverage provision.
Jonathan Gruber, Getting the Facts Straight on Health Care Reform, 361 NEw ENG. J. OF
MED. 2497, 2498 (2009) (Ex. 39). This is because “[a] health insurance market could never
survive or even form if people could buy their insurance on the way to the hospital.” 47
Million and Counting, 110th Cong. 52 (statement of Prof. Hall). Accordingly, Congress

found that the minimum coverage provision is “essential” to its broader effort to regulate
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health insurance industry underwriting practices that have prevented many from obtaining
health insurance, 42 U.S.C. § 18091(a)(2)(1), (J).

The minimum coverage provision also addresses the unnecessary costs created by the
insurance industry’s practice of medical underwriting. “By significantly increasing health
insurance coverage and the size of purchasing pools, which will increase economies of scale,
the requirement, together with the other provisions of this Act, will significantly reduce
administrative costs and lower health insurance premiums,” and is therefore “essential to
creating effective health insurance markets that do not require underwriting and eliminate its
associated administrative costs.” 42 U.S.C. § 18091(a)(2)(J).

F. The Revenue-Raising Effect of the Minimum Coverage Provision

The CBO projects that the reforms in the Act will reduce the number of uninsured
Americans by approximately 32 million by 2019. Letter from Douglas W. Elmendorf,
Director, CBO, to the Hon. Nancy Pelosi, Speaker, U.S. House of Representatives 9 (Mar.
20, 2010) (Ex. 40). It further projects that the Act’s combination of reforms and tax credits
will reduce the average premium paid by individuals and families in the individual and
small-group markets. Id. at 15; CBO, AN ANALYSIS OF HEALTH INSURANCE PREMIUMS
UNDER THE PATIENT PROTECTION AND AFFORDABLE CARE ACT 23-25 (2009) (Ex. 41). CBO
estimates that the interrelated revenue and spending provisions in the Act—specifically
taking into account revenue from the minimum coverage provision—will yield net savings to
the federal government of more than $100 billion over the next decade. CBO Letter to Rep.
Pelosi, supra, at 2. In particular, the CBO estimates that the minimum coverage provision

would produce about $4 billion in annual revenue once it is fully in effect. Id. tbl. 4, at 2.
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1. THIS ACTION

The U.S. Citizens Association (“USCA”), along with two of its members, brought this
action for injunctive and declaratory relief. Second Amended Complaint (“SAC”) 11 12-15.
The Complaint names as defendants the Secretary of the Department of Health and Human
Services; the Secretary of the Treasury; the Attorney General; and the United States. SAC
1 16-18. The Second Amended Complaint challenges the ACA’s minimum coverage
provision as unconstitutional. The defendants moved to dismiss the complaint. Briefing
completed with respect to that motion on November 19, 2010.

On November 22, 2010, the Court granted the motion in part and denied the motion in
part. The Court dismissed Counts Il, Ill, and IV, holding that the minimum coverage
provision does not violate the guarantee of freedom of association under the First and Fifth
Amendments, the due process clause of the Fifth Amendment, or the constitutional right to
privacy. Nov. 22, 2010 Order (Docket #58); see also SAC {1 41-56. Plaintiffs’ remaining
claim alleges that Congress acted outside its constitutional powers in enacting the minimum
coverage provision.

Defendants now move for summary judgment on plaintiffs’ remaining claim. As set
forth below, this claim should be dismissed.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that “[a] party may move for summary
judgment, identifying each claim or defense—or the part of each claim or defense—on which
summary judgment is sought.” This Court may grant summary judgment “only when there is
no dispute as to a material fact and the moving party is entitled to judgment as a matter of

law.” Farm Labor Org. Comm. v. Ohio State Highway Patrol, 308 F.3d 523, 532 (6th Cir.
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2002). “[T]he judge’s function is not himself to weigh the evidence and determine the truth
of the matter but to determine whether there is a genuine issue for trial.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249 (1986). Where, as here, there are no genuine issues for trial,
but only questions of law, summary judgment is the appropriate mechanism for resolving the
claims at issue. See Martin v. Kelly, 803 F.2d 236, 239 (6th Cir. 1986).

Plaintiffs face a heavy burden in this facial challenge to the constitutionality of an Act

of Congress. [D]ue respect for the decisions of a coordinate branch of Government
demands that [this Court] invalidate a congressional enactment only upon a plain showing
that Congress has exceeded its constitutional bounds.”” United States v. Ostrander, 411 F.3d
684, 694 (6th Cir. 2005) (quoting United States v. Morrison, 529 U.S. 598, 607 (2000)).
Moreover, in presenting a facial challenge to a federal statute, as plaintiffs do here, a plaintiff
may prevail only “by “establish[ing] that no set of circumstances exists under which the Act
would be valid,” i.e., that the law is unconstitutional in all of its applications.” Wash. State
Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008) (quoting United States v.
Salerno, 481 U.S. 739, 745 (1987)); see also Nebraska v. EPA, 331 F.3d 995, 998 (D.C. Cir.

2003) (rejecting facial Commerce Clause challenge to federal statute); United States v. Sage,

92 F.3d 101, 106 (2d Cir. 1996) (same). Plaintiffs can make no such showing.
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ARGUMENT

l. THE MINIMUM COVERAGE PROVISION IS A PROPER EXERCISE OF
CONGRESS’S CONSTITUTIONAL AUTHORITY TO REGULATE
INTERSTATE COMMERCE
A The minimum coverage provision regulates the means of payment for

health care services, a class of economic activities that substantially affects
interstate commerce

The Constitution grants Congress the power to “regulate Commerce . . . among the
several States,” U.S. CoNsT. art. I, § 8, cl. 3, and to “make all Laws which shall be necessary
and proper” to the execution of that power, id. cl. 18. This grant of authority allows
Congress to regulate not only interstate commerce but also to address other conduct that
“substantially affect[s] interstate commerce.” Raich, 545 U.S. at 16-17. In assessing those
substantial effects, Congress’s focus is necessarily broad-gauged. Congress may consider
the aggregate effect of a particular form of conduct by those subject to regulation, and need
not predict case by case whether and to what extent particular individuals in the class will
contribute to those aggregate effects. Id. at 22; Wickard v. Filburn, 317 U.S. 111, 127-28
(1942).

In reviewing the validity of legislation enacted under the commerce power, the Court’s
task “is a modest one.” Raich, 545 U.S. at 22. The Court “need not determine” whether the
regulated activities, “taken in the aggregate, substantially affect interstate commerce in fact,
but only whether a ‘rational basis’ exists for so concluding.” Id. This deferential standard
reflects both the separation of powers and Congress’s superior capacity to make empirical
judgments and operational choices. The courts owe “Congress’ findings deference in part

because the institution is far better equipped than the judiciary to amass and evaluate the vast

amounts of data bearing upon legislative questions.” Turner Broad. Sys., Inc. v. FCC, 520
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U.S. 180, 195 (1997) (citation omitted). “This principle has special significance in cases,
like this one, involving congressional judgments concerning regulatory schemes of inherent
complexity[.]” Id. at 196. “This is not the sum of the matter, however.” Id. The courts
“owe Congress’ findings an additional measure of deference out of respect for its authority to
exercise the legislative power,” lest a court “infringe on traditional legislative authority to
make predictive judgments when enacting nationwide regulatory policy.” Id. Accordingly,
the Court “may only invalidate a congressional enactment passed pursuant to the Commerce
Clause if it bears no rational relation to interstate commerce.” Norton v. Ashcroft, 298 F.3d
547, 555 (6th Cir. 2002) (quoting United States v. Faasse, 265 F.3d 475, 481 (6th Cir. 2001)
(en banc)).

Congress’s findings and the legislative record leave no doubt that the minimum
coverage provision regulates economic conduct with enormous impact on interstate
commerce. First, by regulating the means of payment in the market for health care services,
the statute addresses consumption of health care services without payment, a problem that
costs $43 billion annually and that imposes those costs on the great majority of persons who
purchase such services using insurance. Second, the provision is instrumental to the viability
of the statute’s ban on medical underwriting, which guarantees persons such as plaintiffs that
they will be insurable regardless of illnesses or accidents.

1. The minimum coverage provision regulates the practice of
obtaining health care without insurance, a practice that shifts
health care costs to other participants in the health care market

The interstate nature of the massive market for health care services is not in dispute.

Nor is it controverted that Americans, including the individual plaintiffs, participate in the

market for health care services whether or not they have health insurance. See, e.g., HEALTH,
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UNITED STATES, 2009, supra, at 318 thl. 80 (2010) (80% of those without insurance at some
point during a 12-month period had at least one visit to a doctor or emergency room in
2007); EMERGENCY DEPARTMENT VISITORS AND VISITS, supra, at 3 (20% of uninsured
adults aged 18-44 visited the emergency room at least once in 2007); SUMMARY HEALTH
STATISTICS FOR U.S. CHILDREN, supra, at tbl. 16 (2010) (18% of uninsured children visited
the emergency room at least once in 2009).

“The decision whether to purchase insurance or to attempt to pay for health care out
of pocket, is plainly economic.” Thomas More, 720 F. Supp. 2d at 893. And because people
without insurance, as a class, do not pay for all the health care services that they consume,
these economic decisions “have clear and direct impacts on health care providers, taxpayers,
and the insured population who ultimately pay for the care provided to those who go without
insurance.” 1d.

Congress made statutory findings that quantified the effect of this cost-shifting on
interstate commerce—3$43 billion in the aggregate cost of providing uncompensated care to
the uninsured in 2008. 42 U.S.C. § 18091(a)(2)(F). Congress also made findings regarding
how these costs affect the interstate health care market—the costs are passed on from
providers “to private insurers, which pass on the cost to families.” Id. Congress determined
that this cost shifting inflates the premiums that families must pay for their health insurance
“by [a]n average of over $1,000 a year.” 1d.; see also HIDDEN HEALTH TAX, supra, at 2, 6.
In California, for example, an estimated 10% of the cost of health insurance premiums is
attributable to uncompensated care consumed by people without insurance. S. REp. No. 111-

89, at 2.
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The congressional findings and legislative record amply support Congress’s authority,
in regulating the interstate health care market, to preclude the often unsuccessful practice of
attempting to pay for health care without insurance, by imposing a minimum coverage
requirement. The Supreme Court’s precedents make clear that it is irrelevant whether a
particular individual’s consumption of health care without insurance will impose a
substantial burden on the interstate health care market, because it is the aggregate impact that
provides the basis for the exercise of the commerce power. Thus, in the Supreme Court’s
decisions in Wickard and Raich, it did not matter that the individuals’ consumption of home-
grown wheat and home-grown marijuana, respectively, would have had only a “trivial”
impact on the interstate markets for those commodities. Raich, 545 U.S. at 18 (quoting
Wickard, 317 U.S. at 127). The important point was that such consumption, “when viewed
in the aggregate,” would have had a substantial impact on the interstate markets. 1d. at 19
(citing Wickard, 317 U.S. at 128).

Nor does it matter than not every uninsured person will shift health care costs in any
given year. Millions will do so, and the cumulative impact of such cost-shifting is to impose
a multi-billion dollar annual burden on interstate commerce—a burden that easily qualifies as
“substantial.” Plaintiffs do not deny that the practice of obtaining health care without
insurance, viewed in the aggregate, has clear and direct impacts on health care providers,
taxpayers, and the insured population who ultimately pay for the care provided to those who
go without insurance. Congress does not have to predict, person-by-person, who among the
uninsured will receive medical services and fail to pay in a given year. The Supreme Court
has repeatedly held that where “Congress decides that the ‘total incidence’ of a practice,”—

here, the practice of attempting to pay for health care without insurance—*“poses a threat to a
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national market, it may regulate the entire class.” Raich, 545 U.S. at 17 ((quoting Perez v.
United States, 402 U.S. 146, 154-155 (1971)).

2. The minimum coverage provision is essential to the Act’s
guarantee of affordable insurance coverage

As demonstrated above, the minimum coverage provision is valid Commerce Clause
legislation because it regulates the means of payment for health care services to prevent
substantial cost-shifting to other participants in the health care market. It is also valid
Commerce Clause legislation because it “operates as an essential part of a comprehensive
regulatory scheme” to make affordable health care coverage widely available. Thomas
More, 720 F. Supp. 2d at 894. Learning from the experience of state regulators, Congress
recognized that requirements that insurers offer coverage and set premiums without regard to
pre-existing medical conditions are infeasible if participants in the market for health care
services can postpone the purchase of insurance until an acute medical need arises. Congress
accordingly concluded that the absence of a minimum coverage requirement “would leave a
gaping hole” in the regulatory scheme. Raich, 545 U.S. at 22. Thus, even if the means of
payment for health care services were not regarded as “commercial,” it is properly regulated
because Congress concluded that the “failure to regulate that class of activity would undercut
the regulation of the interstate market.” Id. at 18.

Although insurance coverage is crucial to a consumer’s ability to pay for health care
services, escalating costs have made health insurance increasingly unaffordable. For
example, between 1999 and 2010, average premiums for employer-sponsored family covered
increased 138%. EMPLOYER HEALTH BENEFITS 2010 ANNUAL SURVEY, supra, at 31 thl 1.11.

These “[p]remium increases are driving people out of the insurance market.” 47 Million and
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Counting, 110th Cong. 49 (statement of Prof. Hall). As a result, between 2000 and 2009, the
portion of the non-Medicare population covered by private insurance slipped from about 3/4
to about 2/3. Holahan, supra, 30 HEALTH AFFAIRS at 148.

As described above, these trends are attributable in substantial part to the screening
process known as “medical underwriting,” a practice that imposes barriers to the availability
of coverage for the more than 57 million Americans who have some pre-existing medical
condition. The Act addresses these harsh underwriting practices by barring insurance
companies from denying or revoking coverage or setting premiums based on medical
condition. These guaranteed-issue and community-rating requirements would not work in a
regulatory scheme that permits health care consumers to time their insurance purchases based
on their current cost-benefit evaluations. Indeed, a “health insurance market could never
survive or even form if people could buy their insurance on the way to the hospital.” 47
Million and Counting, 110th Cong. 52 (statement of Prof. Hall).

Congress found that, absent the minimum coverage provision, “many individuals
would wait to purchase health insurance until they needed care.” 42 U.S.C. 8 18091(a)(2)(l).
Congress thus determined that the requirement “is essential to creating effective health
insurance markets that do not require underwriting and eliminate its associated
administrative costs.” 1d. § 18091(a)(2)(J). The legislative record demonstrated that the
absence of a minimum coverage requirement linked to guaranteed issue and community-
rating measures had undermined health care reform efforts in states such as New Jersey and
New York. In these circumstances, many consumers “will go without insurance when they
are healthy, but then have the privilege of throwing themselves on the mercy of community-

rated premiums when they fall ill.” Making Health Care Work for American Families, supra
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(statement of Dr. Reinhardt), at 11. Citing the New Jersey experience, Professor Reinhardt
explained that “[i]t is well known that community-rating and guaranteed issue, coupled with
voluntary insurance, tends to lead to a death spiral of individual insurance.” Id.; see also
Monheit et al., supra, 23 HEALTH AFFAIRS at 168.

In the wake of similar legislation enacted in New York, there was “a dramatic exodus
of indemnity insurers from New York’s individual market.” Hall, supra, 25 J. HEALTH PoL.,
PoL’y & L. at 91-92. And when Maine enacted legislation requiring insurers to accept all
applicants and charge all policyholders in the same class the same premiums, most health
insurers withdrew from the state, and rates offered by the state’s remaining for-profit insurer
increased. Health Reform in the 21st Century, 111th Cong. 117 (letter of Phil Caper, M.D.
and Joe Lendvai).

In contrast, Congress found that Massachusetts avoided some of these perils by
enacting a minimum coverage requirement as part of its broader insurance reforms. That
requirement “has strengthened private employer-based coverage: despite the economic
downturn, the number of workers offered employer-based coverage has actually increased.”
42 U.S.C. § 18091(a)(2)(D). Congress accordingly found that the minimum coverage
requirement “is essential to creating effective health insurance markets in which improved
health insurance products that are guaranteed issue and do not exclude coverage of
pre-existing conditions can be sold.” Id. §18091(a)(2)(1). That determination, like
Congress’s determination regarding the costs of uncompensated care, is supported by a

massive legislative record.
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B. The minimum coverage provision is a necessary and proper
means of regulating interstate commerce

1. The courts accord broad deference to the means adopted by
Congress to advance legitimate regulatory goals

Plaintiffs do not dispute that people who obtain health care services without insurance
shift substantial costs to other market participants; nor do they dispute the centrality of the
minimum coverage provision to the Affordable Care Act’s broader regulatory scheme.
Plaintiffs, instead, challenge the means by which Congress determined to regulate payment
in the interstate market for health care services. Governing precedent leaves no room for
plaintiffs’ invitation to override Congress’s judgment about the appropriate means to achieve
its legitimate regulatory objectives.

“[T]he Federal ‘government is acknowledged by all to be one of enumerated powers,””
but “at the same time, ‘a government, entrusted with such’ powers ‘must also be entrusted
with ample means for their execution.”” United States v. Comstock, 130 S. Ct. 1949, 1956
(2010) (quoting M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405, 408 (1819)). Justice
Scalia invoked this time-honored precept that undergirds the Necessary and Proper Clause in
his concurring opinion in Raich, explaining that “where Congress has the authority to enact a
regulation of interstate commerce, ‘it possesses every power needed to make that regulation
effective.”” Raich, 545 U.S. at 36 (Scalia, J., concurring) (quoting United States v.
Wrightwood Dairy Co., 315 U.S. 110, 118-19 (1942)).

Thus, “the relevant inquiry” under the Necessary and Proper Clause “is simply
‘whether the means chosen are “reasonably adapted” to the attainment of a legitimate end
under the commerce power’ or under other powers that the Constitution grants Congress the

authority to implement.” Comstock, 130 S. Ct. at 1957 (quoting Raich, 545 U.S. at 37
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(Scalia, J., concurring) (quoting United States v. Darby, 312 U.S. 100, 121 (1941)).
Accordingly, “in determining whether the Necessary and Proper Clause grants Congress the
legislative authority to enact a particular federal statute,” the Court asks “whether the statute
constitutes a means that is rationally related to the implementation of a constitutionally
enumerated power.” Comstock, 130 S. Ct. at 1956 (citing Sabri v. United States, 541 U.S.
600, 605 (2004); Raich, 545 U.S. at 22; Lopez, 514 U.S. at 557; Hodel v. Va. Surface Mining
& Reclamation Ass’n, Inc., 452 U.S. 264, 276 (1981)).

2. The minimum coverage requirement is plainly adapted to the
unique conditions of the market for health care services

The means chosen by Congress to effectuate the Affordable Care Act’s regulatory
goals were dictated, and limited by, the unique features of the market for health care services.
Virtually all persons, including the individual plaintiffs, participate in this market. In
contrast to other markets, the timing and amount of expenditures are highly unpredictable
and may not realistically involve an affirmative choice by the consumer. “Most medical
expenses for people under 65” result “from the bolt-from-the-blue event of an accident, a
stroke, or a complication of pregnancy that we know will happen on average but whose
victim we cannot (and they cannot) predict well in advance.” Expanding Consumer Choice,
108th Cong. 32 (statement of Prof. Pauly).

When these events occur, people depend on the extensive medical infrastructure that is
sustained in large part by the payments of the insured. Moreover, when the need for medical
care arises, the cost may well dwarf other items in the individual’s budget. In other markets,
consumers have no expectation of receiving extraordinarily expensive services without

regard to their ability to pay. But the opposite is true in the market for health care services.
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Federal and state law reflect the widely shared understanding that access to medical
treatment cannot properly be restricted in the same way as access to other goods and
services.

Even before the enactment of the Emergency Medical Treatment and Active Labor
Act in 1986, state courts and legislatures had responded to the changing role of private
hospitals and of emergency rooms by creating tort liability for the failure to provide
emergency services. The common law has evolved to preclude hospitals from turning away
patients with emergency needs because they will be unable to pay for services. The “modern
rule is that liability on the part of a private hospital may be based upon the refusal of service
to a patient in a case of unmistakable medical emergency.” Walling v. Allstate Ins. Co., 455
N.W.2d 736, 738 (Mich. Ct. App. 1990). In addition to “state court rulings impos[ing] a
common law duty on doctors and hospitals to provide necessary emergency care,” by 1985
“at least 22 states [had] enacted statutes or issued regulations requiring the provision of
limited medical services whenever an emergency situation exists.” H.R. REP. N0O. 99-241, pt.
I11, at 5, reprinted in 1986 U.S.C.C.A.N. 726, 727.

These measures were not adequate, however, to prevent hospitals from diverting
patients or discharging them prematurely. Congress thus enacted EMTALA in order “to
prevent hospitals from dumping patients who suffered from an emergency medical condition
because they lacked insurance to pay the medical bills.” Thornton v. Sw. Detroit Hosp., 895
F.2d 1131, 1134 (6th Cir. 1990) (citing H.R. REP. NO. 99-241, pt. I, at 27, reprinted in 1986
U.S.C.C.A.N. 42, 605). The federal statute augmented the duties imposed under state law by

requiring all hospitals that participate in Medicare and offer emergency services to stabilize
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any patient with an emergency condition without regard to ability to pay. 42 U.S.C.
§ 1395dd.

Insurance requirements in the market for health care services thus cannot be imposed
in the same way as a requirement to obtain automobile insurance. In both cases the
requirement prevents externalization of costs. But while it is entirely acceptable for the
government to make automobile insurance a condition for use of the highways, it would be
entirely unacceptable to impose a similar requirement on the use of an emergency room.
See, e.g., Katherine Baicker & Amitabh Chandra, Myths and Misconceptions About U.S.
Health Insurance, 27 HEALTH AFFAIRS w533, w535 (2008) (“[O]ne of the many reasons that
health insurance is different from car insurance” is that “the underlying good, health care, is
viewed by many as a right.”).

Moreover, as noted, with health insurance, timing is critical. A health insurance
market could never survive “if people could buy their insurance on the way to the hospital.”
47 Million and Counting, 110th Cong. 52 (statement of Prof. Hall). To be practical and
ethical, a requirement to obtain medical insurance must therefore apply before the medical
services are actually needed.

3. Plaintiffs” “inactivity” argument disregards their participation in
the health care market and the teachings of the Supreme Court

Plaintiffs repeatedly assert that the uninsured are not engaged in any activity that
brings them within the reach of Congress’s commerce power. This argument disregards their
participation in the health care market and the teachings of the Supreme Court, which focus
on whether Congress seeks to regulate interstate commerce, and if so, what it may do in

furtherance of that regulation.
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a. In Raich, the Supreme Court upheld the application of the Controlled Substances
Act to the possession of marijuana that was grown at home for personal use. The Court
reversed a court of appeals ruling that held that the plaintiffs were outside the scope of the
commerce power because they had not entered the marijuana market. The Supreme Court
found it irrelevant that the plaintiffs were not engaged in commercial activity and that they
did not buy, sell, or distribute any portion of the marijuana that they possessed. The
regulation was proper, the Court held, because “Congress had a rational basis for concluding
that leaving home-consumed marijuana outside federal control would .. . affect price and
market conditions.” Raich, 545 U.S. at 19. The failure to regulate such consumption would,
in the aggregate, have a “substantial effect on supply and demand in the national market for
that commodity.” Id.

Raich reflected principles established more than half a century earlier in Wickard v.
Filburn, 317 U.S. 111 (1942), which upheld the federal regulation of wheat that was grown
and consumed on a family farm as part of a program to control the volume and price of
wheat moving in interstate commerce. The Supreme Court sustained that exercise of the
commerce power even though the wheat at issue was not “sold or intended to be sold,” id. at
119, even though the home consumption of wheat by any individual “may be trivial by
itself,” id. at 127, and even though the regulation “forc[ed] some farmers into the market to
buy what they could provide for themselves,” id. at 129.

Applying these holdings, the Sixth Circuit in United States v. Bowers, 594 F.3d 522
(6th Cir. 2010), upheld a child-pornography conviction based on the defendant’s possession
of photographs that he had taken in his home during visits by his daughter’s friends.

Although Bowers had not bought, sold, or distributed the photographs, the exercise of
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commerce power was valid because Congress could rationally conclude that possession for
noncommercial purposes “if left unregulated in the aggregate, could work to undermine
Congress’s ability to regulate the larger interstate commercial activity.” 1d. at 529.
Sustaining the conviction, this Court explained that “‘Congress has a rational basis for
believing that homegrown child pornography can feed the national market and stimulate
demand.”” Id. at 528 (quoting United States v. Chambers, 441 F.3d 438, 455 (6th Cir.
2006)).

b. Plaintiffs cannot brush aside the real operation of the national health care market
simply by asserting that the uninsured “do not engage in activities that substantially affect
interstate commerce,” SAC { 37, or that the choice to forgo insurance is “citizen inactivity
[that] would have no bearing on the interstate market,” SAC | 39. Those assertions
misunderstand both the nature of the regulated activity here and the scope of Congress’s
power. The individual plaintiffs themselves state that they are participants in this market.
Some of USCA’s members, and Mr. Thompson, “prefer to pay out of pocket for their
medical expenses, focusing on the provision of preventative care that is not covered by
traditional health insurance policies.” SAC | 12, 13. Others seek medical care that is
“alternative and integrative.” SAC { 12.

Plaintiffs convert this participation into “inactivity” by restricting their attention solely
to the market they choose to define and ignoring the principal market that Congress sought to
regulate. Even if the plaintiffs here and the uninsured in general do not currently participate
in the insurance market, they indisputably participate in the market for health care services.
Nothing required Congress to focus exclusively on the market that plaintiffs define, and

nothing barred Congress from focusing on economic conduct in the health care market.
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Insurance requirements—which are commonplace in the United States Code, see, e.g., 30
U.S.C. 8 1257(f); 42 U.S.C. § 4012a; 49 U.S.C. 8 13906(a)(1)—are not imposed because of
participation in the insurance market; they are imposed because of concerns that individuals
or corporations may be unable to meet costs resulting from activities in other markets. Under
the logic of plaintiffs’ argument, Congress would be constitutionally precluded from
applying any insurance requirement to anyone who is not already insured, on the theory that
such persons are not “active” in the insurance market—a proposition without support in
precedent, practice, or common sense. Plaintiffs’ position disregards the “broad principles of
economic practicality” that underlie the commerce power. Lopez, 514 U.S. at 571 (Kennedy,
J., concurring); see also Wickard, 317 U.S. at 120 (“[Q]uestions of the power of Congress are
not to be decided by reference to any formula which would give controlling force to
nomenclature such as ‘production’ and ‘indirect’ and foreclose consideration of the actual
effects of the activity in question upon interstate commerce.”); Swift & Co. v. United States,
196 U.S. 375, 398 (1905) (“[Clommerce among the states is not a technical legal conception,
but a practical one, drawn from the course of business . . . .”); cf. Brown Shoe Co. v. United
States, 370 U.S. 294, 336-337 (1962) (Congress chose in the Clayton Act to “prescribe[] a
pragmatic, factual approach to the definition of the relevant market and not a formal,
legalistic one”).

c. Plaintiffs’ attempt to draw an impermeable line separating participation in the
health market from the maintenance of insurance coverage ignores the fundamental feature
of health insurance—its function as the principal means of payment for health care services
in the United States. Buying insurance reflects a choice of one method of dealing with the

cost of potential medical expenses, in preference to other options. Those who resort to those
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other options may “use informal risk-sharing arrangements, diversify assets, draw down
savings, sell assets, borrow, or go into debt to cover needed services.” Ruger, supra, 100
Q.J. MeDp. at 55. Implicitly or otherwise, these actions commonly reflect economic
assessments of the relevant advantages of insurance versus other means of attempting to pay
for health care services, although those assessments often ignore or underestimate the risks.
Pauly, supra, 26 HEALTH AFFAIRS at 658.

One way or another, those who participate in the health care market must determine
whether and how they will pay for the services they receive. As noted, “[t]he decision
whether to purchase insurance or to attempt to pay for health care out of pocket, is plainly
economic.” Thomas More, 720 F. Supp. 2d at 893. “Regardless of whether one relies on an
insurance policy, one’s savings, or the backstop of free or reduced-cost emergency room
services, one has made a choice regarding the method of payment for the health care services
one expects to receive.” Liberty Univ., 2010 WL 4860299, at *15.

Plaintiffs’ own declarations reflect the economic calculation that it is in their
immediate economic interest to pay for health care out-of-pocket. Thompson Aff. | 9;
Grapek Aff. § 6. Medical expenses can accumulate rapidly, however, and without warning,
and plaintiffs cannot suggest that they have or could obtain the funds that would be needed to
cover the full cost of a significant medical expense. When plaintiffs, or anyone else, who has
made a similar calculation, encounter unexpected expenses for which they cannot pay, those
costs will be externalized and borne by other consumers. Congress acted well within its
Commerce Clause power in regulating this economic decision that has profound economic

effects on interstate commerce.
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4, The Affordable Care Act bears no resemblance to the statutes held
invalid in Lopez and Morrison

a. Plaintiffs’ attempt to analogize the Affordable Care Act’s minimum coverage
provision to the statutes at issue in Lopez and Morrison echoes the arguments that the
Supreme Court rejected in Raich. “In their myopic focus” on Lopez and Morrison, plaintiffs
“overlook the larger context of modern-era Commerce Clause jurisprudence preserved by
those cases.” Raich, 545 U.S. at 23.

The statutes at issue in Lopez and Morrison were stand-alone measures that involved
no form of economic regulation. In Lopez, the Supreme Court struck down a ban on
possession of a handgun in a school zone because the ban was related to economic activity
only insofar as the presence of guns near schools might impair learning, which in turn might
undermine economic productivity. Similarly, in Morrison, the Court invalidated a tort cause
of action established by the Violence Against Women Act, explaining that it would require a
chain of speculative assumptions to connect gender-motivated violence with interstate
commerce. Neither of these measures played any role in a broader regulation of economic
activity. Lopez, 514 U.S. at 561. Indeed, the “noneconomic, criminal nature of the conduct
at issue was central” to the Court’s decisions. Morrison, 529 U.S. at 610.

The minimum coverage provision is not a stand-alone measure. It is part of a broad
economic regulation of health care financing in the massive interstate health care market, and
it is essential to the Act’s regulation of insurance industry practices such as the ban on
denying coverage or charging more to persons with pre-existing conditions. Nor does the
minimum coverage provision regulate non-economic conduct. Rather, it addresses the

means of payment for health care services in a market that accounts for one-sixth of the
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nation’s GDP. Indeed, it is difficult to conceive of legislation that is more clearly economic
than the regulation of the means of payment for health care services and the requirements
placed on insurers, employers, and individuals who are made insurable by federal law. Far
from the chain of attenuated reasoning required in Lopez and Morrison to identify any
substantial effect on interstate commerce, the link to interstate commerce in this case is direct
and compelling.

Perhaps more fundamentally, plaintiffs disregard the principal concern that animated
Lopez and Morrison, which was to avoid a view of economic causation so broad that it
would “obliterate the distinction between what is national and what is local.” Morrison, 529
U.S. at 608 (quoting Lopez, 514 U.S. at 556-57) (other citations omitted). Plaintiffs do not
contend that the Affordable Care Act intrudes into an area of regulation that is reserved to the
states. The problems that are addressed by the Act are by no means local. “The modern
health care system is highly interdependent and operates across state boundaries.”
Rosenbaum, supra, 362 NEW ENG. J. MED. at €29(3). “Furthermore, in a modern economy,
people need to be able to move interstate in order to pursue economic opportunities and
participate in a changing labor market.” Id. “Affordable health care is a national problem
that demands a national solution.” Id. The minimum coverage provision, a quintessentially
economic regulation, addresses national problems that arise in the context of a vast interstate
market.

b. Plaintiffs’ quarrel, at bottom, is not with the assertion of federal commerce power.
Rather, their argument misperceives the requirement to maintain minimum insurance as an
assault on their personal liberty. Such a claim is properly analyzed under the Due Process

Clause, and this Court has already, and properly, rejected plaintiffs’ attempt to assert a due
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process claim. See Nov. 22, 2010 Order at 10-11 (Docket #58). Plaintiffs try to frame as a
Commerce Clause claim what is, in reality, a different kind of substantive due process
challenge for a violation of their economic liberty, a claim without legal support since the
Locher era.

Imposing economic conditions on the means of payment for health care services is
economic regulation of an interstate market. The minimum coverage provision is directed to
such transactions and aims to ensure that purchasers will pay for, rather than shift to others,
the costs of services that they obtain—services that they need to have available at unknown
times and in unknown amounts and that hospitals are generally required to render at times of
greatest need. The minimum coverage provision restricts “economic freedoms” only in the
sense that it curtails economic options to consume health care without insurance and to pass
unaffordable costs on to other market participants.

Plaintiffs’ approach is particularly anomalous in light of Affordable Care Act
provisions that confer real and significant benefits on persons, like the individual plaintiffs,
who are not currently insured. The Act not only prevents plaintiffs from shifting their health
care costs; it also guarantees that they are insurable and thus protects them from the risk of
being left destitute by catastrophic medical expenses. See 42 U.S.C. § 18091(a)(2)(G) (62%
of all personal bankruptcies are caused in part by medical expenses). “The uninsured, like
plaintiffs, benefit from the ‘guaranteed issue’ provision in the Act, which enables them to
become insured even when they are already sick.” Thomas More, 720 F. Supp. 2d at 894.
Even apart from the many other rational bases for Congress’s choice of means, “[t]his benefit

makes imposing the minimum coverage provision appropriate.” Id.
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1. CONGRESS ENACTED THE MINIMUM COVERAGE PROVISION
PURSUANT TO ITS INDEPENDENT POWER UNDER THE GENERAL
WELFARE CLAUSE

A. The Minimum Coverage Provision Operates as a Tax

Plaintiffs’ challenge fails for an additional reason. Independent of the Commerce
Clause, Congress has the “Power To lay and collect Taxes, Duties, Imposts and Excises, to
pay the Debts and provide for the common Defence and general Welfare of the United
States.” U.S. ConsT. art. I, 8§ 8, cl. 1. Congress’s power to collect revenue and make
expenditures under the General Welfare Clause is “comprehensive.” Charles C. Steward
Machine Co. v. Davis, 301 U.S. 548, 581 (1937); see also Veazie Bank v. Fenno, 75 U.S.
533, 541 (1869) (“[I]t was the intention of the Convention that the whole power should be
conferred . . . .”). An exercise of the taxing power is valid so long as it bears “some
reasonable relation” to the “raising of revenue.” United States v. Doremus, 249 U.S. 86, 93-
94 (1919); see also J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 412 (1928)

(“motive” and “effect” “to secure revenue” bring measure within taxing power, even if
Congress announces other motives to regulate commerce).

The substance of the provision, and not its label, is dispositive on this question. “In
passing on the constitutionality of a tax law [the Court is] concerned only with its practical
operation, not its definition or the precise form of descriptive words which may be applied to
it.” Nelson v. Sears, Roebuck & Co., 312 U.S. 359, 363 (1941) (internal quotation omitted);
see also United States v. Sotelo, 436 U.S. 268, 275 (1978) (funds owed by operation of

Internal Revenue Code had “essential character as taxes” despite statutory label as

“penalties”); United States v. City of Huntington, 999 F.2d 71, 73 n.4 (4th Cir. 1993) (noting
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that a tax is “an involuntary pecuniary burden” laid for the purpose of supporting the
government, “regardless of [its] name”).

It is settled that Congress may use this authority even for purposes beyond its powers
under other provisions of Article I. See United States v. Sanchez, 340 U.S. 42, 44 (1950)
(“Nor does a tax statute necessarily fall because it touches on activities which Congress
might not otherwise regulate.”); Knowlton v. Moore, 178 U.S. 41, 59-60 (1900) (Congress
may tax inheritances, even if it may not regulate them under the Commerce Clause); see also
Doremus, 249 U.S. at 94. As long as a statute is “productive of some revenue,” Congress
may exercise its taxing powers irrespective of any “collateral inquiry as to the measure of the
regulatory effect of a tax.” Sonzinsky v. United States, 300 U.S. 506, 514 (1937); see also
United States v. Thompson, 361 F.3d 918, 922 (6th Cir. 2004) (upholding statute that was not
“utterly devoid of a taxing purpose”); United States v. Birmley, 529 F.2d 103, 106 (6th Cir.
1976).

To be sure, Congress must use its power under Article I, Section 8, Clause 1, to
“provide for the . . . general Welfare.” As the Supreme Court held 75 years ago with regard
to the Social Security Act, however, decisions about how best to provide for the general
welfare are for the representative branches, not for the courts. Helvering v. Davis, 301 U.S.
619, 640, 645 & n.10 (1937); see also South Dakota v. Dole, 483 U.S. 203, 207 (1987);
Cutter v. Wilkinson, 423 F.3d 579, 585 (6th Cir. 2005).

The minimum coverage provision falls within Congress’s comprehensive General
Welfare Clause authority. The practical operation of the provision is as a tax, that is, as a
“pecuniary burden laid upon individuals or property for the purpose of supporting the

government.” United States v. New York, 315 U.S. 510, 515-16 (1942) (citation omitted).

39



Case: 5:10-cv-01065-DDD Doc #: 70-1 Filed: 01/24/11 57 of 65. PagelD #: 1335

Revenues from the provision go to the general treasury. Congress placed the provision in the
Internal Revenue Code. The ACA requires “taxpayers” not otherwise exempt to obtain
“minimum essential coverage” or pay a penalty. 26 U.S.C. § 5000A(a), (b)(1). “Taxpayers”
who are not required to file income tax returns for a given year are not subject to this
provision. 26 U.S.C. 8§ 5000A(e)(2)). If the penalty applies, the taxpayer must report it on
his income tax return for the taxable year, as an addition to his income tax liability. 26
U.S.C. 8 5000A(b)(2). The resulting penalty is the greater of a percentage of the taxpayer’s
household income or a fixed amount, subject to a cap of the national average premium for
the lowest-tier plans offered in the new Exchanges for the taxpayer’s family size. 26 U.S.C.
8 5000A(c)(2), (2). The taxpayer’s responsibility for his family members turns on their
status as dependents under the Internal Revenue Code. 26 U.S.C. 8 5000A(a), (b)(3). The
Secretary of the Treasury is empowered to enforce the provision, and he collects the penalty
in the same manner as other assessable penalties under the Internal Revenue Code. 26
U.S.C. § 5000A(g).* In all, the word “tax” or a derivative of it appears some 48 times in the
minimum coverage provision.

There is no dispute that the minimum coverage provision will be “productive of some
revenue.” Sonzinsky, 300 U.S. at 514. The Congressional Budget Office estimated that $4
billion in revenues will be derived each year from the provision when it is fully in effect.
CBO Letter to Rep. Pelosi, at 2 thl. 4. By adding a liability to be reported in the taxpayer’s

annual return and granting enforcement authority to the Secretary of the Treasury, the

* The Secretary of the Treasury may not collect the penalty through notice of federal
tax liens or levies, and may not bring a criminal prosecution for a failure to pay it. 26 U.S.C.
8 5000A(9)(2)).
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provision operates as a taxing measure. See In re Chateaugay Corp., 53 F.3d 478, 498 (2d
Cir. 1995) (“Coal Act was at least partially an exercise of the taxing power,” given
placement in Internal Revenue Code and grant of enforcement authority to Treasury); In re

Leckie Smokeless Coal Co., 99 F.3d 573, 583 (4th Cir. 1996) (same).”

B. Plaintiffs’” Arguments against the Application of the Taxing Power
Lack Merit

Plaintiffs cannot dispute that the practical operation of the minimum coverage
provision is as a tax, nor can they dispute that the provision will produce revenue. They
instead argue that that the minimum coverage provision cannot be justified under the taxing
power because, in their view, Congress did not state its intent to exercise that power. But
“[t]he question of the constitutionality of action taken by Congress does not depend on
recitals of the power which it undertakes to exercise.” Woods v. Cloyd W. Miller Co., 333
U.S. 138, 144 (1948). Congress may proceed under more than one grant of authority, and
the inclusion of findings relevant to one of those grants does not mean that a provision could
not be valid for additional reasons. Congress, for example, made findings relevant to the
Commerce Clause when it enacted the Equal Pay Act. But that statute is also a valid exercise
of Congress’s Fourteenth Amendment enforcement power, despite the lack of statutory

findings to that effect. See Timmer v. Mich. Dep’t of Commerce, 104 F.3d 833, 837, 840 (6th

> Plaintiff have relied on Florida v. U.S. Department of Health & Human Services.,
716 F. Supp. 2d 1120 (N.D. Fla. 2010), which surmised that Congress must have lacked a
purpose to raise revenue, because a Joint Committee of Taxation (“JCT”) report failed to
mention revenues to be derived from the minimum coverage provision. 716 F. Supp. 2d at
1138. That report did not list those revenues because, as it expressly stated, “[d]etails of
estimates of tax provisions included in Title I” of the Act, i.e., tax provisions like the
minimum coverage provision, were instead listed in the CBO’s letters to Congressional
leaders. JCT, Report JCX-10-10 at 3 n.1 (Mar. 11, 2010) (emphasis added) (Ex. 42).
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Cir. 1997); see also In re Leckie Smokeless Coal Co., 99 F.3d at 586 (finding “premium” on
coal oerators to be exercise of taxing power despite Commerce Clause findings).

In any event, plaintiffs’ premise—that Congress did not state its intent to exercise the
taxing power—is simply false. Congressional leaders, during the floor debates on the bill
that became the ACA, explicitly defended the provision as an exercise of the taxing power
during the floor debates in both the House and the Senate. See, e.g., 156 CONG. REC. H1854,
H1882 (daily ed. Mar. 21, 2010) (statement of Rep. Miller) (Ex. 43); 156 CONG. REC.
H1824, H1826 (daily ed. Mar. 21, 2010) (statement of Rep. Slaughter) (Ex. 44); 155 CONG.
REcC. S13,751, S13,753 (daily ed. Dec. 22, 2009) (statement of Sen. Leahy) (Ex. 45); 155
CoONG. REC. S13,558, S13,581-82 (daily ed. Dec. 20, 2009) (statement of Sen. Baucus) (Ex.
46). The House—which previously had passed a bill in which the (otherwise materially
identical) minimum coverage provision was labeled as a “tax,” acceded to the bill that passed
the Senate, but in so doing passed a Committee report that again explicitly described the
provision as a “tax.” See H.R. Rep. No. 111-443, pt. |, at 265 (2010).

Plaintiffs have also argued that the minimum coverage provision cannot be an
exercise of the taxing power, because no revenues would be derived if the tax worked as
Congress intended. But that is the case with a wide variety of impositions—such as those
governing marijuana, gambling, and firearms—that the Supreme Court has upheld as
exercises of the tax power. See Sonzinsky v. United States, 300 U.S. 506, 512 (1937)
(firearms); United States v. Kahriger, 345 U.S. 22, 27 (1953) (gambling); see generally
Sanchez, 340 U.S. at 44 (upholding marijuana tax) (“[A] tax does not cease to be valid
merely because it regulates, discourages, or even definitely deters the activities taxed.”)

(emphasis added). Plaintiffs have also argued that the provision cannot be an exercise of the
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taxing power, because the revenues derived from the provision will constitute a small part of
the total revenues derived under the ACA. Pls.” Mem. MTD at 34 n.47. The relevance of
this proposition is unclear; the fact that other provisions in the ACA will also contribute to its
deficit-reducing effect does not change the nature of the minimum coverage provision. The
minimum coverage provision is expected to generate more than $4 billion in revenue
annually when it is fully in effect, and that is dispositive for constitutional purposes. See,
e.g., Nigro v. United States, 276 U.S. 332, 353 (1928) (measure that raised $1 million per
year was exercise of taxing power).

Plaintiffs have further argued that, because 26 U.S.C. § 5000A refers to a “penalty,”
Congress must not have intended it to be an exercise of the taxing power. Pls.” Mem. MTD
at 33. Plaintiffs rely on the similar reasoning of the Florida district court, which reasoned
that Congress had intended to hide the nature of 26 U.S.C. § 5000A as a taxing provision.
See 716 F. Supp. 2d at 1134. As the discussion above makes clear, that court was wrong as a
matter of fact and of law. First, it disregards the obvious—the placement of the provision in
the Tax Code, the repeated use in one form or another of the word “tax,” and the linkage of
the payment with annual income tax returns. The notion that Congress used tax returns as a
hiding place for a tax is not only incongruous, but at odds with the statements of
Congressional leaders during the legislative debate, repeatedly and explicitly defending the
minimum coverage provision as an exercise of the taxing power. See supra page 42.

Overriding this evidence, and ignoring the constitutionally dispositive fact that
Congress structured the provision to operate as a tax, the Florida court instead found it
significant that other bills under consideration in Congress had explicitly used the term “tax.”

But in light of the Supreme Court’s consistent holdings that labels are not dispositive, see
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Sotelo, 436 U.S. at 275 (holding that a provision labeled a “penalty” was a tax); United
States v. Reorganized CF&I Fabricators, 518 U.S. 213, 221 (1996) (holding that provision
labeled a “tax” was a penalty), it is implausible that the simple choice of a label could
demonstrate Congress’s intent to forego one of its constitutional sources of authority.® The
court in Florida cited not one shred of legislative history suggesting that Congress intended
this change to affect the source of its constitutional authority. Nor did it deal with the
legislative record showing that Congress used the terms “taxes” and “penalties”
interchangeably.  For example, the employer responsibility provision of the ACA
alternatively describes the same funds owed from certain large employers that fail to provide
adequate coverage to its employees as a “payment,” 26 U.S.C. § 4980H(a), a “tax” id.
8§ 4980H(b)(2), and a “penalt[y],” id. § 4980H(d).

Last, plaintiffs have argued that 26 U.S.C. 8 5000A cannot be a taxing measure,
because Congress intended to “regulate conduct.” Plaintiffs have cited to Lochner-era cases
that held that Congress may not use its taxing power for a regulatory purpose. Id. at 34-35.
As the court in Florida recognized, “those holdings had a very short shelf-life.” 716 F. Supp.
2d at 1132. As discussed above, it is well established that Congress may act with a
regulatory purpose—even a purpose that might otherwise be beyond its authority under other
Avrticle | provisions—in enacting a taxing measure. See Sanchez, 340 U.S. at 44 (1950);

Birmley, 529 F.2d at 106. Today, those older authorities stand, at most, for the notion that

® The history of the Coal Act, 26 U.S.C. § 9701 et seq., is instructive. Congress
initially passed a bill providing for taxes and penalties on coal operators to fund retirement
benefits for employees in the coal industry. The President vetoed that bill, partly out of an
objection to the bill’s taxing measures. The resulting statute described the same system of
payments as “premiums.” See Barnhart v. Sigmon Coal Co., 534 U.S. 438, 446 n.6 (2002).
Despite this history, there is no serious question that the Coal Act was enacted as an exercise
of the taxing power. See In re Leckie Smokeless Coal Co., 99 F.3d at 586.
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the taxing power may not be used to impose “punishment for an unlawful act.” United States
v. LaFranca, 282 U.S. 568, 572 (1931); see also Dep’t of Revenue of Mont. v. Kurth Ranch,
511 U.S. 767, 781 (1994).

The minimum coverage provision does not impose any “punishment”; indeed, a
criminal prosecution cannot lie for a failure to obtain coverage. 26 U.S.C. 8 5000A(g)(2)(A).
The provision does not impose any scienter requirement. The provision does not punish a
taxpayer retrospectively, but is instead imposed month-to-month for a failure to obtain
coverage, with liability ending when coverage is obtained. And although a disproportionate
or coercive assessment could indicate that Congress intended to punish rather than to
regulate, that concern is not implicated here. The amount of the assessment can be no greater
than the cost of qualifying insurance, 26 U.S.C. § 5000A(c)(1)(B), and it is further capped
each year beginning 2016 at the greater of $695 or 2.5% of household income, id.
8 5000A(c). Compare Kurth Ranch, 511 U.S. at 781 (finding state tax on possession of
marijuana to be punishment where it was conditioned on the commission of a crime, and
where tax was disproportionate and coercive), with Sanchez, 340 U.S. at 45 (tax did not
operate with penal effect where it was not conditioned on commission of a crime, and
regulatory, rather than penal, justification existed for tax rate). And perhaps most telling, the
provision includes a hardship exception, 26 U.S.C. § 5000A(e)(5), an accommodation
fundamentally at odds with the notion that the payment is a punitive sanction.

Congress enacted 26 U.S.C. § 5000A as a taxing measure; the tax calculations that it
prescribes are included with the taxpayer’s annual return, and any resulting penalty is
reported and paid with any other tax liability owed by the taxpayer. It falls well within

Congress’s independent authority under the General Welfare Clause.
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CONCLUSION

For the foregoing reasons, defendants’ motion for summary judgment should be

granted and this case should be dismissed in its entirety.
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