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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

	THE PEOPLE OF THE STATE OF CALIFORNIA,
	                             Plaintiff,
	vs.
    RAYMOND BROWN,
	                            Defendants
	)
)
)
)
)
)
)
)
)
)
)
)
)
	CASE NO.  FSB-801541

NOTICE OF MOTION, MOTION FOR CONDITIONAL EXAMINATION AND VIDEO-TAPING OF TRIAL TESTIMONY; AND ORDER (Penal Code Section 1335)

DATE:  Monday, March 22, 2010
TIME:   8:30 AM
DEPT:  S-17




TO:  THE HONORABLE JUDGE OF THE SUPERIOR COURT, DEFENDANT AND HIS ATTORNEY OF RECORD:

	PLEASE TAKE NOTICE that on March 22, 2010, at 8:30 a.m., or as soon thereafter as this matter can be heard in Department S-17 of this Court, the People will move this court for a conditional examination of victim, JANE DOE, d.o.b. 04/26/1949 (age 60), pursuant to Penal Code sections 1335 et. Seq., such conditional examination to take place concurrently with the trial testimony, or as convenient, but no sooner than Monday, March 29, 2010, and not later than Monday, April 26, 2010, if the trial is delayed.







	This motion is based upon the attached points and authorities, supporting declaration, the pleadings, records, files, documents, and evidence, whether oral or written, presented at the hearing on this motion.

	Respectfully submitted this 22nd day of March, 2010, having been previously noticed to Court and Counsel for Defendant.



							MICHAEL A. RAMOS
							District Attorney
							
							By________________________________
                                                                                 TRISTAN D. SVARE
                 Deputy District Attorney
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MICHAEL A. RAMOS
District Attorney
312 North Mountain View Avenue
San Bernardino, CA 92415
Phone (909) 387-6533
Fax (909) 387-6868
TRISTAN D. SVARE
Attorney for the People
)



SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

	THE PEOPLE OF THE STATE OF CALIFORNIA,
	                               Plaintiff,
	vs.
      RAYMOND BROWN,
	                                Defendant
	)
)
)
)
)
)
)
)
)
)
)
)
)
	CASE NO. FSB-801541

MOTION FOR CONDITIONAL EXAMINATION AND VIDEO TAPING OF WITNESS, PENAL CODE SECTION 1335 ETC.

DATE:   March 22, 2010
TIME:    8:30 AM
DEPT:   S-21

	
	
	



STATEMENT OF THE CASE
	Defendants are currently charged with a felony violation of Penal Code sections 261 (rape), 422 (criminal threats), 459 (burglary), 368(b)(1)(elder abuse). The case arises from the defendant entering the residential hospital room of the victim, threatening her, and raping her.  A necessary and material witness in this case is the victim, JANE DOE (dob 04/26/1949) who is a dependent adult, and/or in ill health.

POINTS AND AUTHORITIES

I

THE PENAL CODE PROVIDES FOR CONDITIONAL
EXAMINATION UNDER CERTAIN CIRCUMSTANCES

	The authorization for a conditional examination is explained in Penal Code section 1335 as follows:
   (a) When a defendant has been charged with a public offense triable in any court, he or she in all cases, and the people in cases other than those for which the punishment may be death, may, if the defendant has been fully informed of his or her right to counsel as provided by law, have witnesses examined conditionally in his or their behalf, as prescribed in this chapter.
   (b) When a defendant has been charged with a serious felony or in a case of domestic violence, the people may, if the defendant has been fully informed of his or her right to counsel as provided by law, have a witness examined conditionally as prescribed in this chapter if the people have evidence that the life of the witness is in jeopardy.
   As used in this section, “serious felony” means any of the felonies listed in subdivision (c) of Section 1192.7 or any violation of Section 11351, 11352, 11378, or 11379 of the Health and Safety Code.
	Grounds for conditional examinations are stated in Penal Code section 1336 as follows:
   (a) When a material witness for the defendant, or for the people, is about to leave the state, or is so sick or infirm as to afford reasonable grounds for apprehension that he or she will be unable to attend the trial, or is a person 65 years of age or older, or a dependent adult, the defendant or the people may apply for an order that the witness be examined conditionally.
   (b) When the people have evidence that the life of a prosecution witness is in jeopardy, the people may apply for an order that the witness be examined conditionally.
	The required contents of the supporting declaration are specified in Penal Code section 1337 as follows:
   The application shall be made upon affidavit stating all of the following:
   (1) The nature of the offense charged . . . 
   (2) The state of the proceedings in this action . . . 
   (3) The name and residence of the witness, and that his or her testimony is material to the defense or the prosecution of the action . . .
   (4) That the witness is about to leave the state, or is so sick or infirm as to afford reasonable grounds for apprehending that he or she will not be able to attend the trial, or is a person 65 years of age or older, or a dependent adult, or that the life of the witness is in jeopardy, or that the witness is a victim or material witness in a domestic violence case who has been or is being intimidated or threatened as described in subdivision (d) of Section 1335 from cooperating with the prosecutor or testifying at trial.
	A declaration may be used in place of an affidavit as stated in Civil Procedure Code section 2015.5 if the declaration is made under the penalty of perjury.
	The notice of hearing for a conditional examination is addressed in Penal Code section 1338.  It states, “The application may be made to the court or a judge thereof, and must be made upon three days’ notice to the opposite party.”
	Penal Code section 1339 states “If the Court is satisfied that the examination of the witness is necessary, an order must be made that the witness be examined conditionally, at a specified time and place, and before a magistrate designated therein.”
	It should be noted that Penal section 368(h) defines a “dependent adult” as 
“…any person who is between the ages of 18 and 64, who has physical or mental limitations which restrict his or her ability to carry out normal activities or to protect his or her rights, including but not limited to, persons who have physical or developmental disabilities or whose physical or mental abilities have diminished because of age,. “Dependent adult” includes any person between the ages of 18 and 64 who is admitted as in impatient to a 24-hour health facility, as defined bin Sections 1250, 1250.2, and 1250.3of the Health and Safety Code.”

And, in the case People v. Matye (2006) 142 Cal.App.4th  1510, the Appellate Court further elaborated on the definition of dependent adult by stating a person’s abilities need only be “limited in some significant way” to qualify as a dependent adult. In Matye, a victim of crime suffered a stroke and some paralysis. She could walk, but benefited from use of a cane. She could drive, but did not because of her condition. She could testify, but did have some memory problems. She was a dependent adult.
“"Restrict" is not synonymous with "preclude." A restriction is only a limitation or restraint. (Carter v. Seaboard Finance Co. (1949) 33 Cal.2d 564, 580.) Therefore, it is not necessary to prove that the person is incapable of carrying out normal activities or of protecting the person's rights; it is sufficient if the person's ability to do so is limited in some significant way.”
People v. Matye supra..
		Accordingly, the People request that the court grand this application and allow (1) the trial testimony of the above witness, JANE DOE, to be examined before this court at trial bedside to accommodate the medical needs and restrictions of the victim in this sexual assault case (see copy of letter from victim’s physician regarding medical condition and disability, attached). And, that (2) there be a videotaped conditional examination bedside of the victim in the event the trial is delayed.

II
BOTH THE RULES OF COURT AND CASE LAW
SUPPORT THE USE OF VIDEOTAPE

	California Rules of Court 980(c) states in part, “A court may permit photographing or electronic recording of judicial proceedings for the perpetuation of the record . . .”
	The appellate courts of this state have recognized the validity of the use of videotapes.  In People v. Moran (1974) 39 Cal.App.3d 398; a material witness suffering from terminal cancer was videotaped at the preliminary hearing and that tape was allowed into evidence at the subsequent trial.  The court stated, “We conclude, therefore, that by enacting the more liberal concept of a writing in the Evidence Code (referring to 250 of the Evidence Code), the Legislature of this state recognized the wide spread use of videotape in our society and its relevance to legal proceedings.”
	Also, Penal Code section 1343 states “The testimony given by the witness shall be reduced to writing and authenticated in the same manner as the testimony of a witness taken in support of an information.  Additionally, the testimony may be video-recorded.”   Finally, Penal Code section 1345 states the testimony taken at the conditional examination may be read or the video-recording played, by either party, at trial, if the court finds that the witness is unavailable within the meaning of Evidence Code section 240.  
	No less should be allowed under these circumstances.




	Respectfully submitted this 22nd  day of March, 2010, having been previously noticed to Court and Counsel for Defendant.

							MICHAEL A. RAMOS
							District Attorney
							County of San Bernardino
							State of California


							By________________________________
							TRISTAN D. SVARE
							Deputy District Attorney
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

	THE PEOPLE OF THE STATE OF CALIFORNIA,
	                             Plaintiff,
	vs.
      RAYMOND BROWN,
	                             Defendant
	)
)
)
)
)
)
)
)
)
)
)
)
)
	CASE NO. FSB-801541

DECLARATION IN SUPPORT OF MOTION FOR CONDITIONAL EXAMINATION AND VIDEO TAPING

DATE:   March 22, 2010
TIME:    8:30 AM
DEPT:   S-21




DECLARATION OF TRISTAN D. SVARE

1. I am a Deputy District Attorney assigned to the Elder Abuse Prosecution Unit of the County of San Bernardino District Attorney’s Office and am the assigned prosecutor for the above captioned case.
2. This case involves serious felony charges against the defendant and is currently pending preliminary hearing/ trial.
3. The victim in this case is JANE DOE (d.o.b. 04/26/1949), age 60, and suffering from Parkinson’s Disease, and living in San Bernardino in the Medical Center Rehabilitation Hospital, where (according to her physician, Vinod Kaura, see, attached letter) she has been for three years, and who is unable to be out of bed for more than thirty (30) minutes at a time. Her testimony is necessary and material to the People’s case to establish the defendant committed the crimes charged in the felony information before the court.
4. The above witness is: about to leave the state; and/or is so sick and infirm in that he/she suffers from the following health concerns (see above, in paragraph 3.), and/or  that the People are concerned he/she may not be available to testify at trial; and/or is 65 years of age or older; and/or is a dependent adult; and/or  the witness’s life is in jeopardy.

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge and belief.

Dated:   March 22, 2010.

                                                                        ________________________________
                                                                            TRISTAN D. SVARE
                                                                            Deputy District Attorney













	 
SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

	THE PEOPLE OF THE STATE OF CALIFORNIA,
	                             Plaintiff,
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	                             Defendant
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	CASE NO. FSB-801541

ORDER FOR CONDITIONAL EXMAINATION AND VIDEOTAPING, PENAL CODE SECTION 1335 ETC.


DATE:  March 22, 2010
TIME:   8:30 AM
DEPT:  S-17

	
	
	




	IT IS HEREBY ORDERED that on March 29, 2010, or as soon after as available, the court shall receive bedside trial testimony from the victim, JANE DOE (dob 04/29/1949), or perform a conditional examination of the victim and video record the same.

	SO ORDERED.

	Dated _____________



							________________________
							JUDGE, Superior Court
People’s Motion For Conditional Exam
-1-

