


IN THE  FILLIN "MUNICIPAL or SUPERIOR" \* MERGEFORMAT  SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF FONTANA – VALLEY DIVISION

	THE PEOPLE OF THE STATE OF CALIFORNIA

Plaintiff,

vs.

GAYLE STARR COLEY (dob 10/31/1957);

BING H. MOORE (dob 08/22/1952);

and

VICTOR BERNARD GORDON

(dob 11/15/1958),
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)
	CASE NO. FVA-700910

 FILLIN "Case No" \* MERGEFORMAT 
OPPOSITION TO MOTION TO SET ASIDE INFORMATION PER PENAL CODE SECTION 995 FILLIN "Document Name" \* MERGEFORMAT 
DATE:   May 23, 2008 FILLIN "Motion Date" \* MERGEFORMAT 
TIME:    8:30 a.m. FILLIN "Motion Time" \* MERGEFORMAT 
DEPT:   F-1/F-2 FILLIN "Dept" \* MERGEFORMAT 


TO DEFENDANTS, GAYLE COLEY, VICTOR GORDON AND BING MOORE, AND THEIR RESPECTIVE ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that the People of the State of California, by its attorney of record, Michael A. Ramos, District Attorney for the County of San Bernardino, hereby opposes defendant’s motion to set aside information. 

/ / /

/ / /

/ / /


This Opposition is hereby made pursuant to California Penal Code §995, and is based upon this Notice, all pleadings, records and files in this action, and such oral and documentary evidence as may be heard at the time of the hearing of this matter.



Respectfully submitted this



______ day of May, 2008



MICHAEL A. RAMOS



District Attorney



By:  _______________________




TRISTAN D. SVARE




Deputy District Attorney



Attorney for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

IN SUPPORT OF PEOPLE’S OPPOSITION TO

DEFENDANT’S MOTION TO SET ASIDE INFORMATION

FACTS


On June 2, 2007, firefighters and paramedics from the Rialto Fire Department responded to a residence on Yucca Avenue, in the City of Rialto, in the County of San Bernardino. [Reporter’s Transcript, page 4, lines 13 through 24, hereinafter “RT”]. At the residence the emergency responders discovered the non-responsive body of the elderly, sick-looking, barely breathing, 92-year old Bertie Coley [referred to as the victim]. [RT, page 5, line 27; page 6, line 24] Ms. Coley was transported to the emergency room at Arrowhead Regional Medical Center, where she passed away.  The 74-pound victim [RT, page 38, line 24] was found to have severe decubitous ulcers, or “bed sores” or “pressure sores or ulcers”, eating away at her flesh and exposing bone on several areas of her body – including her legs and arms and backside. [RT, pages 184, 185, 186, 187 (lines 9-12), 188, 189] The victim was found to have lung cancer, malnutrition, gangrene, and decubitous ulcers and rotting flesh that lead to pain and debilitation. The victim was observed to have rotted, blackened, gangrene fingers and hands and toes and feet. [RT, page 13, lines 2 to 4] In the victim’s mouth, most of her teeth were missing and eating would have been at best difficult and requiring assistance. [RT, page 195, lines 2-20] The victim weighed approximately seventy pounds at her death. Such conditions could not go unnoticed by anyone having daily contact or periodic contact, or any sort of care-giving contact with the victim. [RT, page 196, lines 1-6]


There were observations that no medical care had been provided the victim in the days, weeks, or months leading up to the call for emergency services on June 2nd. [RT, page 106, lines 11-19] There was an absence of any history of the victim being seen for medical care anytime in the prior five years leading up to her death.


Officers and Detectives from the Rialto Police Department conducted an investigation, and found that also residing at the residence on Yucca with the victim were  the victim’s daughter, Gayle Coley, as well as live-in boyfriends of the victim’s daughter, Victor Gordon and Bing Moore [defendants] [RT, page 121, lines 11-14].


Observations of the residence and interviews of the defendants showed that the defendants provided care for the victim. Defendant Coley stated she cared for the victim [RT, page 15, lines 4-5], by having brought the bed-bound victim food, fed the victim, assisted wit bathing her, and claimed she provided medical care for the victim. Defendant Coley also indicated all three defendants – Coley, Gordon, and Moore, shared in caring for the victim. [RT, page 143, lines 23] In an admission of prior elder abuse, and admission of consciousness of guilt in neglecting her mother, defendant Coley indicated she had previously cared for her father, her father died under her care with decubitous ulcers, and defendant was convicted of elder abuse for her father’s death. [RT, page 116, lines 18-28] Defendant Coley denied that she knew anything about the victim’s injuries or medical condition, or that the victim was in pain, despite defendant Moore indicating he discussed both of these matters with her. [RT, page 122, lines 21-23; page 123, lines 6-15]


Observations were made that defendant Moore also provided care for the victim – including statements by him that since 2001 or 2002 he was involved in bathing the victim, feeding the victim, moving the victim, and looking after the victim. [RT, page 107, lines 9-10, lines 25-26; page 109, lines 20-24; page 122, lines 7-23; page 129, lines 12-14] Defendant Moore indicated that defendant’s Coley and Gordon we informed of the victim’s condition and injuries, and he needed their assistance in caring for the victim [RT, page 128, lines 1-8], and that when defendant Moore was away at work, defendants Coley and Gordon looked after and cared for the victim. [RT, page 129, lines 7-19] However, on more than one occasion, and on the day before the victim was taken to the hospital on June 2nd, defendants Coley and Gordon refused to assist in alleviating any pain or suffering or providing any assistance for the victim. [RT, page 123, lines 14-19] Defendant Moore observed the victim to be non-responsive on June 1, and he informed defendants Coley and Gordon, but they similarly refused to provide assistance, despite seeing the victim non-responsive for a day. [RT, page 124, lines 10-24] Defendant Gordon indicated the victim was non-responsive for three hours before any assistance was called for – and that Gayle Coley was informed of this. [RT, page 161, lines 16-27]


Observations were made that defendant Gordon also provided care for the victim – including statements by defendant Gordon that he assisted in providing care for the victim, but defendant Moore was the primary caregiver. [RT, page 156-157, lines 21-11; page 107] The defendants also received money, or had their own bills paid, by checks coming in from social services for the victim. [RT, page 110-111, lines 5-8, respectively] These checks were taken by defendant Coley and cashed and used to pay for the expenses of the victim as well as the expenses of the defendants.


Observations were made of the home of the victim indicating that the victim’s room stank of a “strange odor” [RT, page 81, lines 18-21; page 90, lines 6-21] - with a smell of urine coming from the victim’s bedroom. [RT, page 82, lines 6-8; page 90, lines 6-21] There were deodorants or incense masking the smell. [RT, page 81, line 23]  It is noted that gangrene as observed on the victim typically has a foul smell of rotting flesh. [RT, page 182, lines 13-17] There was identified by the defendants certain medical supplies for the injuries and wounds suffered by the victim, but upon examination such “supplies” consisted mostly of empty, individual-serving size bottles of liquor, some tape, and some gauze - insufficient to provide proper care for the victim’s injuries and condition. [RT, pages 90-91, page 154, lines 5-11] The victim’s bedding was said to be in the laundry, but instead was found in the trash. [RT, page 118, lines 8-25; page 154, lines 16-27] There were no items of comfort or care for the victim in her room – such as a television, books, water, radio or even aspirin. [RT, page 92]  There was only one adult diaper present in the victim’s bedroom. [RT, page 93] A wheelchair claimed to be for the use of the victim was located in the garage, away from the victim’s room, and covered in dust, unused. [RT, page 81, lines 11-15] The victim was in a condition where she could not have walked on her own, and moving her – even to bathe her - would have been extremely painful to her, as her muscles were eroded away. [RT, page 187, lines 20-23] Defendants made statements that the victim had been using the wheelchair for two months prior to her death. [RT, page 19, lines 3-7]


Defendant’s made contradictory and self-serving statements to the police that the victim was in fine condition and good spirits immediately before June 2nd [RT, page 15, lines 16-17, page 18, lines 25-27; pages 27-28, lines 24-4; page 107, lines 1-10], then statements that the victim refused medical care, that the victim had last seen a doctor in 2002 [RT, page 21, lines 1-8; page 106, lines 11-19], that the victim had been seen by medical personnel recently, and that the victim had an upcoming appointment for medical care. [RT, page 16, lines 10-18; page 157, lines 6-11] There were also contradictory statements by the victims that the soar-covered, necrotic, dead, rotting flesh of the victim’s hands and feet, and her exposed bone bed sores were not observed by the caregivers in the home, despite claims of bathing and feeding and moving the victim recently. [RT, page 16, lines 19-27, and page 17-18, lines 15-4 and body was 


The body of the victim was delivered to the San Bernardino County Coroner’s Office, where Dr. Steven Trenkle performed a post mortem examination, or autopsy, on June 6, 2007. [RT, page 37, line 5] Dr. Trenkle  observed the 92-year old victim to be malnourished [RT, page 39, lines 17-224; page 38, lines 15-17], and suffer from invasive lung cancer. [RT, page 39, lines 3-9] The victim had invasive decubitus ulcers on her lower back or tailbone, both of her legs, and her feet as well as gangrene rot on her fingers. [RT, page 40, lines 3-15] The victim would have been unable to feed herself, assist in feeding herself, or moving herself – or, if she somehow could have in her condition, such would have caused extreme pain and suffering. [RT, page 40, lines16-24; also page 183, lines 9-21; page 194, lines 1-19]]


The victim received no medical care at all after 2002 until the incident of her death in June 2007. [RT, page 39, lines 25-28] Manner of death was stated by Dr. Trenkle as “undertermined.” [RT, page 42, lines 23-27, page 43, lines 1-3] Cause of death was determined by Dr. Trenkle to be lung cancer, with contributing causes of coronary heart disease and severe malnutrition. [RT, page 43, lines 5-15] It is also noted that Dr. Trenkle is not expert in elder abuse issues.


Dr. Frank Randolph is a geriatrician and a doctor experienced with treating conditions common in elderly patients, as well as being familiar with the processes of elder abuse and neglect. [RT, pages 174 to175]  Dr. Randolph also made observations and opinions about the victim after reviewing the medical records available from the Coroner, and listening to the testimony of Dr. Trenkle and the testifying officers. [RT, pages 175 to1767] Dr. Randolph opined that the death of the victim was hastened by neglect and elder abuse. [RT, page 178, lines 2-5] Specifically, Dr. Randolph testified that while the victim had lung cancer, her death was hastened by the clinical syndrome of elder abuse which accelerated the development of gangrene, pressure ulcers, malnutrition, and eventually death. [RT, page 178, lines 11-17] There was a pattern of care, or lack of care, or withholding of care, to the victim consistent with elder abuse that accelerated the victim’s death. [RT, page 191, lines 14-21] There are means by which the life of a patient with the victim’s lung cancer condition can be extended, and she be made more comfortable. Such was never done for the victim. [RT, page 192, lines 1-20] The victim’s death as hastened by neglect and not seeking treatment for her condition. [RT, page 193, lines 8-10]


Dr. Randolph further testified that the victim was likely not asymptomatic, as described by the defendants. She would not have been without pain and without noticeable injuries and conditions. [RT, page 179, lines 2-27, and onward] Further, despite statements from defendant Coley that the victim shunned medical care, the medical record from 2002 indicated the victim did avail herself of medical care (at that time for a broken hip) when she was allowed to. [RT, page 179, lines 5-9]


At the conclusion of the preliminary hearing on January 3, 2008, Judge Stephan G. Saleson held the defendants to answer for elder abuse causing death on a victim over the age of 70 as well as “such other offenses as may appear from the evidence.” [RT, page 233, lines 2 through 9] Judge Saleson stated that he did not make a finding to hold defendants to answer as to Count One, the charge of murder, without making factual findings. [RT, page 232-233, lines 17 through 1]


The People have filed the present charges of Murder per Penal Code § 187, as well as Elder/Dependent Adult Abuse Causing Death To A Victim Age 70 Or Older, per Penal Code § 368(b)(3)(B), and Conspiracy per Penal Code § 182(a)(1). Defendants’ joined in one Penal Code § 995 motion and oppose the People’s presently filed charges. The People ask the reviewing Court to deny the defendants’ motion and sustain the presently filed charges.

I.

AN INFORMATION MAY NOT BE SET ASIDE IF THERE IS SOME EVIDENCE TO SUPPORT THE MAGISTRATE’S CONCLUSION

In determining a motion brought pursuant to Penal Code § 995, neither the superior court nor the appellate court may reweigh the evidence or substitute its judgment for that of the committing magistrate as to the weight of the evidence or credibility of witnesses.  (People v. Block (1971) 6 Cal.3d 239, 245; People v. Hall (1971) 3 Cal.3d 992, 996.)  “ ‘And if there is some evidence in support of the information, the court will not inquire into the sufficiency thereof.’ ”  (People v. Block, supra; Rideout v. Superior Court (1967) 67 Cal.2d 471, 474.)  Thus, an indictment or information should be set aside only when there is a total absence of evidence to support a necessary element of the offense charged.  (People v. Superior Court (Jurado) (1992) 4 Cal.App.4th 1217, 1226; Somers v. Superior Court (1973) 32 Cal.App.3d 961, 963.)


“[A]lthough there must be some showing as to the exist​ence of each element of the charged crime [citation] such a showing may be made by means of circumstantial evidence supportive of reasonable inferences on the part of the magistrate.”  (Williams v. Superior Court (1969) 71 Cal.2d 1144, 1148.)  “Every legitimate inference that may be drawn from the evidence must be drawn in favor of the information.”  (Rideout v. Superior Court, supra; Caughlin v. Superior Court (1971) 4 Cal.3d 461, 464‑465, cert. den. 404 U.S. 990; People v. Superior Court (Jurado), supra.)  In short, an information should not be set aside pursuant to Penal Code § 995 if there is some rational ground for assuming the possibility that an offense has been committed and the accused is guilty of it.  (People v. Hall, supra; Rideout v. Superior Court, supra.)

II.

Evidentiary Rulings of Magistrate Can Not Be Tested By PC § 995 Motion

The law has long been that a motion under Penal Code § 995 does not lie to contest evidentiary rulings by the magistrate unless the defense can show that the commitment was based entirely upon incompetent evidence.  (People v. Sullivan (1963) 214 Cal.App.2d 404, 409-410.)  An indictment or information will not be set aside under § 995 unless it is based solely upon incompetent evidence.  (See People v. Backus (1979) 23 Cal.3d 360, 387.)


“A full-scale review of the evidentiary rulings of the magistrate is not provided by section 995.   ‘The scope of review is simply to determine whether the magistrate has held the defendant to answer without reasonable or probable cause to believe a public offense has been committed with which the defendant is connected and not whether the magistrate erred on questions of admissibility of evidence.  The only qualification to this principle is that a defendant has been held to answer without reasonable or probable cause if his commitment is based entirely on incompetent evidence.’ ”

(People v. Sullivan, supra.)

///

///

///

III.

PC § 995 Motion Is Limited To Transcript


In determining a motion to set aside an accusatory pleading under Penal Code § 995 for insufficiency of the evidence, the court is limited to the evidence contained in the grand jury or preliminary hearing transcript.  (Currie v. Superior Court (1991) 230 Cal.App.3d 83, 90; Stanton v. Superior Court  (1987) 193 Cal.App.3d 265, 269-270; People v. Sahagun (1979) 89 Cal.App.3d 1, 17.)  The parties may not offer the court hearing the motion any evidence not before the magistrate or the grand jury.


The standard for a preliminary hearing is not beyond a reasonable doubt - merely that there be a reasonable probability of guilt.  (People v. Nagle (1944) 25 Cal.2d 216, 222, Hall, supra.)  There is a reasonable probability, or probable cause, that the Defendant did indeed commit the crimes charged in the information.

In the present case, the elements are supported by the direct observations of the witnesses, as well as by the circumstantial evidence of what that testimony entails.   Circumstantial evidence is sufficient to sustain a guilty verdict by a jury, and is thus certainly sufficient to sustain a holding order by the Magistrate.  [CALJIC 2.00, 2.01, 2.02, 6th Ed., 1996]  All the circumstantial evidence points to defendants having actively, and in conspiracy, engaged in abuse of the victim resulting in her death – in violation of Penal Code § 368(b)(3)(B), and even 187 murder. 

IV.

THE PEOPLE CAN AND MAY FILE ADDITIONAL CHARGES – OR CHARGES NOT HELD TO ANSWER BY THE MAGISTRATE – STANDARD IS AGAIN WHETHER THERE IS SOME SUPPORTING EVIDENCE

The district attorney unquestionably has the power under Penal Code § 739 to file an information charging an offense for which the defendant was not held to answer where the evidence presented the magistrate sufficiently supports the additional offense and it arose from the same transaction involved in the commitment order.  (Jones v. Superior Court (1971) 4 Cal.3d 660, 664‑665.)  Adding a count after the preliminary hearing does not deprive the defendant of due process.  It is the totality of the evidence produced at the preliminary hearing that gives sufficient notice of the potential charges defendant may face in superior court – not the complaint.  (People v. Brice (1982) 130 Cal.App.3d 201, 207; People v. Manning (1982) 133 Cal.App.3d 159, 165;  People v. Donnell (1976) 65 Cal.App.3d 227, 233.)


This power under § 739 exists even when the magistrate refused to hold the defendant to answer for a specific offense, in the absence of any contrary material findings of fact by the magistrate.  But even such factual findings preclude recharging only where they are fatal to the conclusion the offense was committed, and the factual findings are supported by substantial evidence.  (Jones v. Superior Court, supra, 4 Cal.3d at pp. 664-665; People v. Slaughter (1984) 35 Cal.3d 629, 633, 638; Pizano v. Superior Court (1978) 21 Cal.3d 128, 133.)

“Absent controlling factual findings, if the magistrate dismisses a charge when the evidence provides a rational ground for believing that defendant is guilty of the offense, his ruling is erroneous as a matter of law, and will not be sustained by the reviewing court.”  (People v. Slaughter, supra, at pp. 639‑640.)


Any statement by a magistrate indicating his or her belief that the evidence is insufficient to support a count does not bar refiling that count in the information.  “When, however, the magistrate either expressly or impliedly accepts the evidence and simply reaches the ultimate legal conclusion that it does not provide probable cause to believe the offense was committed, such conclusion is open to challenge by adding the offense to the information.”  (Pizano v. Superior Court (1978) 21 Cal.3d 128, 133; similarly see People v. Slaughter (1984) 35 Cal.3d 629, 639, 642; People v. McGlothen (1987) 190 Cal.App.3d 1005; People v. Farley (1971) 19 Cal.App.3d 215.)

///

///


The same standard ordinarily employed in a motion to dismiss pursuant to Penal Code § 995 is used also to test the sufficiency of the evidence supporting counts added to the information by the district attorney under Penal Code § 739.  Thus, the ultimate test is that “ ‘[a]n information will not be set aside or a prosecution thereon pro​hibited if there is some rational ground for assuming the possi​bility that an offense has been committed and the accused is guilty of it.’ ”  (People v. Slaughter (1984) 35 Cal.3d 629, 637, 642; People v. Superior Court (Grilli) (1978) 84 Cal.App.3d 504, 510-511 [overruled on other grounds in People v. Superior Court (Mendella) (1983) 33 Cal.3d 754].)


Similarly, the reviewing court should not reweigh the evidence.  If there is some evidence to support the information, the court will not inquire into its sufficiency.  (Buck v. Superior Court (1965) 232 Cal.App.2d 153, 160‑161, cert. den. 382 U.S. 834; People v. Azevedo (1963) 218 Cal.App.2d 483, 488‑489.)  And even in this situation every legitimate inference that may be drawn from the evidence must be drawn in favor of the information.  (People v. Superior Court (Grilli), supra, 84 Cal.App.3d at p. 511.)

V.

PENAL CODE § 187 – MURDER AND CAUSATION

Dr. Frank Randolph testified that the neglect of victim Bertie Coley hastened her death. [RT, page 178, lines 2 through 27] In order to support a charge of murder, it is sufficient to show the loss of life caused by the actions, or inactions, of a defendant while acting with malice – whether express of implied. Implied malice can be shown by a deliberate disregard for human life. A death can have more that one cause, but so long as the act of the defendant is a substantial factor in the cause of death, criminal liability attaches. See, generally, CALCRIM 520.


A defendant can be guilty of murder, despite an intent to kill. Once there is an “abandoned and malignant heart,” or “depraved indifference,” then malice can be implied. (People v. Hubbard (1923) 64 Cal.App. 27 at 37; People v. Swain (1996) 12 Cal.4th 593 at 608.) Such implied malice does not require an intent to kill, nor even an intent to cause great bodily injury. 

“But, besides those committed in the perpetration of felonies, a large number of homicides have been adjudged murder, where the specific intent to take life does not appear or does not exist. Thus, where the killing is involuntary, but happens in the commission of an unlawful act, which, in its consequences, naturally tends to destroy life, it is murder; so, if the intent to kill is not made apparent, but the killing is unlawful, and not done in the heat of passion, or the specific intent to take life not appearing, all the circumstances show an abandoned and malignant heart. In these, and in like cases, the malice aforethought is implied, the law attributing to the slayer the intent to kill, although such intent it not made manifest as a fact.”

(People v. Doyell (1874) 48 Cal. 85 at 95.)

“If the natural consequences of the unlawful act be dangerous to human life, then the unintentional killing will be murder, even though the unlawful act amount to no more than a misdemeanor. For if the natural consequences of an unlawful act be dangerous to life, and so known to the wrongdoer, there is implied such a high degree of conscious and willful recklessness as to amount to that malignancy of heart which constitutes malice, and the malice aforethought which is an essential element of the crime of murder will be implied.”

(People v. Hubbard, supra., 64 Cal.App. 37 at 38). Here, we have the defendants being in positions of caregivers for the victim, and yet not providing care. Indeed, the actions of the defendants are contradictory to life giving care. They cover the stench and smell of the victim’s waste, they do not treat the victim’s gangrene and rotting injuries, and they acted in an abusive and neglectful way that hastened the death of the victim. The defendants may not have shown express malice, but by their neglectful actions toward the victim, they have shown implied malice. Further, in having done acts constituting hastening the death of the victim by neglect, they have further show implied malice and a depraved and malignant heart. The only remaining issue is causation.

///

///

///

VI.

MURDER CAUSATION CAN BE DIRECT OR PROXIMATE OR CONCURRENT AND STILL BE MURDER


As stated above, CALCRIM 520 recognizes that so long as a defendant’s actions (or inaction) was a “substantial factor” in a death, the defendant can be guilty of murder. There has been much written about what this substantial factor means for the burden of the prosecution to prove causation.

“[T]here is no bright line demarcating a legally sufficient proximate cause from one that is too remote. Ordinarily the question will be one for the jury, though in some instances undisputed evidence may reveal a cause so remote that a court may properly decide that no rational trier of fact could find the needed nexus.” (People v. Roberts (1992) 2 Cal.4th 271 at 320, footnote 11. emphasis added.) In People v. Scola, the appellate court found that the prosecution need not disprove all other theories of causation raised by the defense, but merely produce enough evidence to allow a reasonable inference that the action (or, inaction) of the defendant was a “substantial factor” in causing the death. (People v. Scola (1976) 56 Cal.App.3rd 723 at 726, emphasis added.)

In cases like the one presently before this court, proximate cause for death has been found where a defendant punching his girlfriend several times in the belly during her seventh month of pregnancy lead to a premature and emergency Caesarean section delivery of the infant, who did a month later due to complications from premature birth. (People v. Taylor (2004) 119 Cal.App.4th 628, 640.) Further, proximate cause has been found even where the defendant could not reasonably foresee the harmful results of their actions. (People v. Armitage (1987) 194 Cal.App.3rd 405 at 420; People v. Schmies (1996) 44 Cal.App.4th 38 at 48.) Although instructing a jury that foreseeability is immaterial has been held as reversible error. (People v. Roberts (1992) 2 Cal.4th 271 at 315.)

///

///

///

There can be concurrent causes of death present in a case, but so long as defendant’s actions (or, inactions) are contributing causes, then defendant is guilty of murder. (People v. Lewis (1899) 124 Cal. 551 at 559; People v. Vernon (1979) 89 Cal.App.3rd 853 at 864; People v. Ross (1979) 92 Cal.App.3rd 391 at 401.) In Vernon, the victim died after a beating by the defendant during a robbery, followed by arson. Because defendant participated in the group beating of the victim, he was a cause of death – despite not being the one who ignited the arson. In Caitlin, the defendant was still guilty of murder for giving a victim poison, even though the victim had preexisting physical problems. (People v. Caitlin (2001) 26 Cal.4th 81, at 155-156.) In Crew, the defendant shot the victim and left him in the woods, returning a day later with a friend who strangled and decapitated the victim to ensure he was dead. The defendant was still guilty for concurrently causing the victim’s death. (People v. Crew (2003) 31 Cal.4th 822 at 847.) In a throwback case regarding a gunfight and a victim who was a bystander in Sanchez, the victim was found to have died from a gunshot wound, but there was no way to determine if the fatal bullet came from which shooter in the gunfight. Defendant was still guilty of murder as a substantial concurrent factor in the victim’s death. (People v. Sanchez (2001) 26 Cal.4th 834).

So long as there is no superseding intervening cause, the defendant is guilty of murder. The courts have held that medically negligent care of a victim is not a superceding intervening cause, and a defendant is still guilty of murder despite negligent medical care for a victim. (People v. McGee (1947) 31 Cal.2nd 229 at 240.) A defendant is still responsible despite accidents by others. An arsonist is responsible for the death of helicopter pilots who collided while fighting the brush fire set by defendant. (People v. Brady (2005) 129 Cal.App.4th 1314.) Indeed, where two or more defendants act in ways to concurrently cause death, both are guilty. (Brady, at 1325.)

///

///

///

VII.

PREEXISTING CONDITIONS OF THE VICTIM ARE NOT A DEFENSE TO MURDER


A defendant is guilty of murder despite the preexisting conditions a victim might have, so long as the defendant’s actions, or inactions, are a substantial factor in the causational chain leading to the victim’s death. This is true even as in the Phillips case, where the victim was terminally ill and in a hospital, but the victim’s death was accelerated, and her life shortened, by the defendant removing her from the hospital. (People v. Phillips (1966) 64 Cal.2nd 574 at 579.) In Stamp, an obese victim of a robbery by several defendant had a preexisting heart condition, and died of fatal shock after the robbery. The multiple defendants were still guilty of murder. (People v. Stamp (1969) 2 Cal.App.3rd 203.) “So long as a victim’s predisposing physical condition, regardless of its cause, is not the only substantial factor bringing about his death, that condition, and the [defendant’s]… ignorance of it, in no way destroys the [defendant’s]… criminal responsibility for the death.” (Stamp, at 210.)

VIII.

PENAL CODE § 368(b) – Endangerment

Penal Code § 368 (a) states:  “The Legislature finds and declares that crimes against elders and dependent adults are deserving of special consideration and protection, not unlike the special protections provided for minor children, because elders and dependent adults may be confused, on various medications, mentally or physically impaired, or incompetent, and therefore less able to protect themselves, to understand or report criminal conduct, or to testify in court proceedings on their own behalf.”
///

   
 § 368(b)(1) states:  “Any person who, under circumstances or conditions likely to produce great bodily harm or death, willfully causes or permits any elder or dependent adult, with knowledge that he or she is an elder or a dependent adult, to suffer, or inflicts thereon unjustifiable physical pain or mental suffering, or having the care or custody of any elder or dependent adult, willfully causes or permits the person or health of the elder or dependent adult to be injured, or willfully causes or permits the elder or dependent adult to be placed in a situation in which his or her person or health is endangered, is punishable by imprisonment in a county jail not exceeding one year, or by a fine not to exceed six thousand dollars ($ 6,000), or by both that fine and imprisonment, or in the state prison for two, three, or four years.”
  
 Penal Code § 368(b) reaches two categories of offenders: (1) any person who willfully causes or permits an elder to suffer, or who directly inflicts, unjustifiable pain or mental suffering on any elder, and (2) the elder's caretaker or custodian who willfully causes or permits injury to his or her charge, or who willfully causes or permits the elder to be placed in a dangerous situation. The statute may be applied to a wide range of abusive situations, including within its scope both active, assaultive conduct, as well as passive forms of abuse such as extreme neglect. People v Heitzman (1994) 9 Cal.4th 189. 
 
The legislative history of Penal Code § 368, indicates that, like the purpose underlying the felony child abuse statute from which it derives, the provision was enacted in order to protect the members of a vulnerable class from abusive situations in which serious injury or death is likely to occur. People v Heitzman, supra.
   
Elder abuse, proscribed by Penal Code § 368(b), was patterned on and is virtually identical to Penal Code § 273a. Cases interpreting one section are therefore appropriately used to interpret the other. People v Sargent (1999) 19 Cal.4th 1206.

///

 
  A violation of the terms of Penal Code, § 273a(1), felony child abuse, can occur in a wide variety of situations. The definition broadly includes both active and passive conduct, that is, child abuse by direct assault and child endangering by extreme neglect. However, all types of conduct prohibited must be willful and must be committed under circumstances or conditions likely to produce great bodily harm or death. Absent either or both elements, there can be no violation of the statute.  People v Smith (1984) 35 Cal.3d 798; People v Sargent, supra.
  
 The term "willful" as utilized in Penal Code § 273a(1) (felony child endangerment), does not require intent to injure the child but implies simply a purpose or willingness to commit the act, or make the omission referred to. It does not require any intent to violate law, or to injure another, or to acquire any advantage. People v Pointer (1984, 1st Dist) 151 Cal.App.3d. 1128.  
  
Penal Code § 273a(1) is intended to protect a child from an abusive situation in which the probability of serious injury is great. There is no requirement that the actual result be great bodily injury.  People v Sargent, supra.
  
 The language of Penal Code § 273a, former subdivision (1), now subdivision (a), felony child abuse based on direct infliction of unjustifiable physical pain and mental suffering, is most readily interpreted as requiring general criminal intent in that the statute describes a particular act, without reference to intent to do a further act or achieve a future consequence. Moreover, the language of PC § 273a is similar to that of PC § 273d, which proscribes corporal punishment or child beating. Indeed, PC § 273a(1) and PC § 273d have been described as "related statutes." PC § 273a does not provide that a defendant must know or reasonably should know that his or her actions occur under circumstances or conditions likely to produce great bodily harm or death. Rather, the statute proscribes the infliction of unjustifiable physical pain or mental suffering on a child. Whether that infliction is under circumstances or conditions likely to produce great bodily harm or death is a question for the trier of fact.  People v Sargent, supra.
  
 Penal Code § 273a(1) punishes the acts generally classified as child abuse, and may be violated either by a single act or a repetitive, continuous course of conduct. Misdemeanor status is given to the commission of the same acts under circumstances or conditions other than those likely to produce great bodily harm or death (Pen. Code, § 273a(2)). The statute does not focus on actual injury produced by abusive actions but rather on whether or not the attendant circumstances make great bodily injury likely. Occurrence of great bodily injury is not an element of the offense; it is the likelihood of foreseeable injury that is relevant. The statute is intended to protect children from situations in which the possibility of serious injury is great.  People v Lee (1991, 5th Dist) 234 Cal.App.3d 1214. Similarly, § 368(b)(1) is designed to protect the elderly (and dependent adults) from situations in which the possibility of serious injury is great.


Penal Code § 368(b)(1) similarly builds on the law established regarding § 245(a)(1) and assault with force likely to cause great bodily injury. Since Penal Code § 245 (and § 368(b)(1)) focuses on force likely to produce harm, it is immaterial that the force actually resulted in less than great bodily harm or no harm whatsoever.  (People v. Wingo (1975) 14 Cal.3d 169, 176‑177.)  Furthermore, “ ‘[a]ctual bodily injury is not a necessary element of the crime, but, if such injury is inflicted, its nature and extent are to be con​sidered in connection with all the evidence in determining whether the means used and the manner in which it was used were such that they were likely to produce great bodily injury.’ ”  (People v. LaFargue (1983) 147 Cal.App.3d 878, 887‑888.)

IX.

THE TRIER OF FACT – THE JURY – IS THE BODY TO WEIGH THE EVIDENCE AND TO DETERMINE THE VALUE OF EXPERT TESTIMONY.


It is improper to assume that the testimony (or part of the testimony) of the expert must be, or must not be, relied upon by the trier or fact. This is the sole province of the jury. Despite any avalanche or any absence of expert opinion testimony supporting one side or the other, the jury is free to rely on or to discount the expert testimony just as they are with the testimony of any other witness. Accordingly, the People could present no expert testimony about the risks presented in the abuse of elders, and the matter is still properly one of fact for the jury to decide. Or, alternatively, the defense alone could put on evidence of expert opinion, and the matter would still be proper to go to the jury despite a lack of expert rebuttal by the People.

As stated clearly in CALCRIM 332 relating to the duties and abilities of the jury relating to expert opinion testimony –

“… You must consider the opinion[s], but you are not required to accept (it/them) as true or correct. The meaning and importance of any opinion are for you to decide…. You must decide whether information on which the expert relied was true and accurate. You may disregard any opinion that you find unbelievable, unreasonable, or unsupported by the evidence…”

The instruction does not say the jury MUST disregard opinion testimony if the jury finds it is without basis, but rather the jury has the option and ability, and responsibility, to decide this very issue. And, the jury as the trier of fact is the sole body to determine the meaning and importance of the expert opinion evidence.

Finally, eliciting exact opinion evidence from an expert can and does lead to an argument by defense that the People and the expert are attempting to take away from the jury their sole province – deciding the ultimate matter or question at issue. That determination is the province of the jury, and the jury alone. See, Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155 at 1183, “when an expert’s opinion amounts to nothing more than an expression of his or her belief on how a case should be decided, it does not aid the jurors, it supplants them.” Here, the defendants are asking the Court to supplant the jury by dismissing all charges. This Court should properly leave the province of the jury to the jury.
///

X.

DEFENDANTS ARE, THOUGH NEED NOT BE, CAREGIVERS OF VICTIM, PER PENAL CODE § 368(i)


Penal Code § 368(i) defines a caretaker as “anyone who has the care, custody or control of, or who stands in a position or trust with an elder or dependent adult.” There does not need to be a formal contract of care taking between the victim and defendant, but just some responsibility or position of trust.  As the evidence showed and the Magistrate found, defendants were indeed in a position of trust and care to the victim. And, by their own admissions, defendants actively participated in the abuse of the victim by not caring for her, and by agreeing to not care for her. Defendants denied the victim proper care. They neglected the medical needs of the victim. They hastened her death. They caused her suffering, and let her continue to suffer horribly. They are responsible for elder abuse, for abuse causing death, and for murder, and conspiracy. Defendants’ arguments inaccurately rely upon the issues raised in the Heitzman case (above, (1994) 9 Cal.4th 189), arguing that the defendants owed no obligation to the victim simply by being present. Yet Heitzman addressed an un-involved family member and her moral and legal obligations to the neglected victim. In Heitzman, the Court found no such legal obligation of the defendant daughter (who was no longer active in the care of the victim, having turned that responsibility over to her brothers), yet did uphold the legal, and criminally neglected obligations of the sons. The facts in Heitzman regarding the criminal neglect by the sons is much more similar to the defendants here now before this court – living with the victim, assuming responsibility for her, shirking that responsibility and neglecting her to death.
XI.

CONSPIRACY

Defendants simply misconstrue the law of conspiracy as applies to Count Three in the Information – by showing the negligent acts hastening the cause of death of the victim, the People have shown the overt acts of the defendants in neglecting the victim. By showing the discussions and knowledge of the three defendants about the joint responsibilities they shared toward the victim, and how those responsibilities were neglected, the People have shown the required proof. (CALCRIM 415 and 563.) The People need only show sufficient evidence of an agreement to neglect the victim, an intent to neglect the victim, and at least one of the overt acts toward neglecting the victim. Between the defendants’ statements about the health versus the illness of the victim, taking money from the victim, the passing of the buck for responsibility of caring for the victim, and the obfuscating and finger-pointing that went on after the victim’s death, coupled with the numerous statements about sharing caregiver duties for the victim, and the statements about discussing but doing nothing for the victim when she was comatose on June 1, 2007, the People have shown this charge sufficient for the purposes of a holding order.


CONCLUSION
The People have more than adequately presented evidence of neglect of the victim Bertie Coley by defendants Gayle Coley, Bing Moore, and Victor Gordon. The People have shown this neglect caused severe pain and suffering, and hastened the death of the victim. The defendants acted with a depraved heart and implied malice in the murder of the victim. The defendants discussed and knew and agreed in their conspiracy to neglect, and ultimately kill, the victim.

Based on the foregoing, the People respectfully request the court deny Defendants’ motion.PRIVATE 
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