


IN THE  FILLIN "MUNICIPAL or SUPERIOR" \* MERGEFORMAT  SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN BERNARDINO – CENTRAL DIVISION

	THE PEOPLE OF THE STATE OF CALIFORNIA

Plaintiff,

vs.

TOM SMITH (06/23/1962),

Defendant.
	)

)

)

)

)

)

)

)

)

)

)
	CASE NO. FSB-802363

 FILLIN "Case No" \* MERGEFORMAT 
OPPOSITION TO MOTION TO SET ASIDE INFORMATION PER PENAL CODE SECTION 995 FILLIN "Document Name" \* MERGEFORMAT 
DATE:   September 18, 2008 FILLIN "Motion Date" \* MERGEFORMAT 
TIME:    8:30 a.m. FILLIN "Motion Time" \* MERGEFORMAT 
DEPT:   S-25 FILLIN "Dept" \* MERGEFORMAT 


TO DEFENDANT, TOM SMITH, AND HIS RESPECTIVE ATTORNEY OF RECORD (or, proceeding IN PRO PER):


PLEASE TAKE NOTICE that the People of the State of California, by its attorney of record, Michael A. Ramos, District Attorney for the County of San Bernardino, hereby opposes defendant’s motion to set aside information. 

/ / /

/ / /

/ / /


This Opposition is hereby made pursuant to California Penal Code §995, and is based upon this Notice, all pleadings, records and files in this action, and such oral and documentary evidence as may be heard at the time of the hearing of this matter.



Respectfully submitted this



______ day of September, 2008



MICHAEL A. RAMOS



District Attorney



By:  _______________________




TRISTAN D. SVARE




Deputy District Attorney



Attorney for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

IN SUPPORT OF PEOPLE’S OPPOSITION TO

DEFENDANT’S MOTION TO SET ASIDE INFORMATION

FACTS


On or about September 6, 2005, Defendant Tom Smith and (previous co-defendant) Jason Porter discussed killing Robert Paul Lucas, their roommate at Patton State Hospital (herein after referred to as merely “Patton”). All were inmate-patients at Patton. Defendants attempted killing Lucas by placing a poisonous spider on him. When this failed to kill Lucas, they schemed to strangle Lucas and make it look like a suicide. When the defendants attacked Lucas in his bed that evening, he struggled, and they ended up stabbing Lucas as well as strangling him with defendant Smith’s suspenders. Lucas was found to be too large and/or heavy to situate as a self-hanging, and the defendants proceeded to wrap his body in sheets, and urinated on his body. Defendants discarded their bloodied clothes. When the victim’s body was later discovered, the defendant then proceeded to detail what they did to the victim, and why. Defendant Smith stated he had a grudge against Lucas, and was acting out his frustration with his continued incarceration and treatment at Patton. [See, generally, Reporter’s Transcript of Preliminary Hearing before Judge Douglas Gericke on July 16, 2008, herein after referred to as “RT”] 


On July 16, 2008, a preliminary hearing was held where direct testimony, as well as indirect testimony of the Defendants and witnesses was presented.  At the conclusion of that hearing, Judge Gericke held Defendant to answer for the charged offenses. [RT, page 30, lines 7 to 13] 


Defendant, now proceeding in pro per, seems to be bringing a Penal Code Section 995 dismissal motion.

///

///

AN INFORMATION MAY NOT BE SET ASIDE IF

THERE IS SOME EVIDENCE TO SUPPORT THE

MAGISTRATE’S CONCLUSION

In determining a motion brought pursuant to Penal Code section 995, neither the superior court nor the appellate court may reweigh the evidence or substitute its judgment for that of the committing magistrate as to the weight of the evidence or credibility of witnesses.  (People v. Block (1971) 6 Cal.3d 239, 245; People v. Hall (1971) 3 Cal.3d 992, 996.)  “ ‘And if there is some evidence in support of the information, the court will not inquire into the sufficiency thereof.’ ”  (People v. Block, supra; Rideout v. Superior Court (1967) 67 Cal.2d 471, 474.)  Thus, an indictment or information should be set aside only when there is a total absence of evidence to support a necessary element of the offense charged.  (People v. Superior Court (Jurado) (1992) 4 Cal.App.4th 1217, 1226; Somers v. Superior Court (1973) 32 Cal.App.3d 961, 963.)


“[A]lthough there must be some showing as to the exist​ence of each element of the charged crime [citation] such a showing may be made by means of circumstantial evidence supportive of reasonable inferences on the part of the magistrate.”  (Williams v. Superior Court (1969) 71 Cal.2d 1144, 1148.)  “Every legitimate inference that may be drawn from the evidence must be drawn in favor of the information.”  (Rideout v. Superior Court, supra; Caughlin v. Superior Court (1971) 4 Cal.3d 461, 464‑465, cert. den. 404 U.S. 990; People v. Superior Court (Jurado), supra.)  In short, an information should not be set aside pursuant to Penal Code section 995 if there is some rational ground for assuming the possibility that an offense has been committed and the accused is guilty of it.  (People v. Hall, supra; Rideout v. Superior Court, supra.)

Evidentiary Rulings of Magistrate Can Not Be Tested By PC 995 Motion

The law has long been that a motion under Penal Code section 995 does not lie to contest evidentiary rulings by the magistrate unless the defense can show that the commitment was based entirely upon incompetent evidence.  (People v. Sullivan (1963) 214 Cal.App.2d 404, 409-410.)  An indictment or information will not be set aside under section 995 unless it is based solely upon incompetent evidence.  (See People v. Backus (1979) 23 Cal.3d 360, 387.)


“A full-scale review of the evidentiary rulings of the magistrate is not provided by section 995.   ‘The scope of review is simply to determine whether the magistrate has held the defendant to answer without reasonable or probable cause to believe a public offense has been committed with which the defendant is connected and not whether the magistrate erred on questions of admissibility of evidence.  The only qualification to this principle is that a defendant has been held to answer without reasonable or probable cause if his commitment is based entirely on incompetent evidence.’ ”  (People v. Sullivan, supra.)

PC 995 Motion Is Limited To Transcript

In determining a motion to set aside an accusatory pleading under Penal Code section 995 for insufficiency of the evidence, the court is limited to the evidence contained in the grand jury or preliminary hearing transcript.  (Currie v. Superior Court (1991) 230 Cal.App.3d 83, 90; Stanton v. Superior Court  (1987) 193 Cal.App.3d 265, 269-270; People v. Sahagun (1979) 89 Cal.App.3d 1, 17.)  The parties may not offer the court hearing the motion any evidence not before the magistrate or the grand jury.


The standard for a preliminary hearing is not beyond a reasonable doubt - merely that there be a reasonable probability of guilt.  (People v. Nagle (1944) 25 Cal.2d 216, 222, Hall, supra.)  There is a reasonable probability, or probable cause, that the Defendant did indeed commit the crimes charged in the information.

In the present case, the elements are supported by the direct observations of the witnesses, as well as by the circumstantial evidence of what that testimony entails.   Circumstantial evidence is sufficient to sustain a guilty verdict by a jury, and is thus certainly sufficient to sustain a holding order by the Magistrate.  [CALJIC 2.00, 2.01, 2.02, 6th Ed., 1996]  All the circumstantial evidence points to Defendant having actively engaged in the assault and murder, and abuse, of the victim – in violation of Penal Code Sections 187 murder, 245(a)(1) assault, 368(b)(1) and (b)(3)(A) dependent adult abuse resulting in death, and 182(a)(1) conspiracy. 

Defendant Smith now brings an apparent motion per Penal Code Section 995 seeking dismissal relief.


At the preliminary hearing, Judge Gericke determined there was sufficient evidence to hold defendant to answer on the charged felonies.  When all of the evidence is viewed together, there is enough direct and circumstantial evidence to sustain the magistrate’s ruling – and sustain the additional charges alleged in the Felony Information.  Accordingly, this reviewing court must draw every legitimate inference from the evidence in favor of the Information.  These inferences apply to circumstantial evidence as well as direct evidence.  Without looking beyond the hearing transcript, and without re-weighing or substituting its own judgment for that of the committing magistrate, if this court finds from the transcript that there was sufficient evidence (even circumstantial evidence) to form a basis for Judge Gericke’s holding order, this court must then find in favor of holding defendant to answer on the information, and denying defendant’s dismissal motion.

PENAL CODE SECTION 187 – Murder


As Judge Gericke ruled, there is sufficient evidence as to defendant Smith on the charge of Murder – in taking the life of a human being with malice aforethought.  And, as the evidence shows – defendant Smith was active in the commission of that offense by strangling the victim Lucas. The evidence showed defendant Smith was sufficiently involved to be held not only as an accessory, but as an active principle in the murder.

PENAL CODE SECTION 368(b) – Endangerment and Abuse


Penal Code section 368 (a) states:  “The Legislature finds and declares that crimes against elders and dependent adults are deserving of special consideration and protection, not unlike the special protections provided for minor children, because elders and dependent adults may be confused, on various medications, mentally or physically impaired, or incompetent, and therefore less able to protect themselves, to understand or report criminal conduct, or to testify in court proceedings on their own behalf.”
   
 Section (b)(1) states:  “Any person who, under circumstances or conditions likely to produce great bodily harm or death, willfully causes or permits any elder or dependent adult, with knowledge that he or she is an elder or a dependent adult, to suffer, or inflicts thereon unjustifiable physical pain or mental suffering, or having the care or custody of any elder or dependent adult, willfully causes or permits the person or health of the elder or dependent adult to be injured, or willfully causes or permits the elder or dependent adult to be placed in a situation in which his or her person or health is endangered, is punishable by imprisonment in a county jail not exceeding one year, or by a fine not to exceed six thousand dollars ($ 6,000), or by both that fine and imprisonment, or in the state prison for two, three, or four years.”
  
 Penal Code § 368(a) reaches two categories of offenders: (1) any person who willfully causes or permits an elder to suffer, or who directly inflicts, unjustifiable pain or mental suffering on any elder, and (2) the elder's caretaker or custodian who willfully causes or permits injury to his or her charge, or who willfully causes or permits the elder to be placed in a dangerous situation. The statute may be applied to a wide range of abusive situations, including within its scope both active, assaultive conduct, as well as passive forms of abuse such as extreme neglect. People v Heitzman (1994) 9 Cal.4th 189, 37 Cal.Rptr.2d. 236. 
 
The legislative history of Penal Code § 368(a), indicates that, like the purpose underlying the felony child abuse statute from which it derives, the provision was enacted in order to protect the members of a vulnerable class from abusive situations in which serious injury or death is likely to occur. People v Heitzman, supra.
   
Elder abuse, or dependent adult abuse, proscribed by Penal Code § 368, was patterned on and is virtually identical to Penal Code § 273a. Cases interpreting one section are therefore appropriately used to interpret the other. People v Sargent (1999) 19 Cal.4th 1206, 81 Cal. Rptr. 2d 835.  
 
  A violation of the terms of Penal Code, § 273a(1), felony child abuse, can occur in a wide variety of situations. The definition broadly includes both active and passive conduct, that is, child abuse by direct assault and child endangering by extreme neglect. However, all types of conduct prohibited must be willful and must be committed under circumstances or conditions likely to produce great bodily harm or death. Absent either or both elements, there can be no violation of the statute.  People v Smith (1984) 35 Cal.3d 798, 201 Cal.Rptr. 311; People v Sargent, supra.
  
 The term "willful" as utilized in Penal Code § 273a(1) (felony child endangerment), does not require intent to injure the child but implies simply a purpose or willingness to commit the act, or make the omission referred to. It does not require any intent to violate law, or to injure another, or to acquire any advantage. People v Pointer (1984, 1st Dist) 151 Cal.App.3d. 1128, 199 Cal.Rptr. 357.  
  
Penal Code § 273a(1) is intended to protect a child from an abusive situation in which the probability of serious injury is great. There is no requirement that the actual result be great bodily injury.  People v Sargent, supra.
  
 The language of Penal Code § 273a, former subdivision (1), now subdivision (a), felony child abuse based on direct infliction of unjustifiable physical pain and mental suffering, is most readily interpreted as requiring general criminal intent in that the statute describes a particular act, without reference to intent to do a further act or achieve a future consequence. Moreover, the language of PC § 273a is similar to that of PC § 273d, which proscribes corporal punishment or child beating. Indeed, PC § 273a(1) and PC § 273d have been described as "related statutes." PC § 273a does not provide that a defendant must know or reasonably should know that his or her actions occur under circumstances or conditions likely to produce great bodily harm or death. Rather, the statute proscribes the infliction of unjustifiable physical pain or mental suffering on a child. Whether that infliction is under circumstances or conditions likely to produce great bodily harm or death is a question for the trier of fact.  People v Sargent, supra.
  
 Penal Code § 273a(1) punishes the acts generally classified as child abuse, and may be violated either by a single act or a repetitive, continuous course of conduct. Misdemeanor status is given to the commission of the same acts under circumstances or conditions other than those likely to produce great bodily harm or death (Pen. Code, § 273a(2)). The statute does not focus on actual injury produced by abusive actions but rather on whether or not the attendant circumstances make great bodily injury likely. Occurrence of great bodily injury is not an element of the offense; it is the likelihood of foreseeable injury that is relevant. The statute is intended to protect children from situations in which the possibility of serious injury is great.  People v Lee (1991, 5th Dist) 234 Cal.App.3d 1214, 286 Cal.Rptr. 117. In the present case, there is not merely endangerment, but actual assault and great bodily injury, and death.

Victim Lucas is a Dependent Adult, per Penal Code Section 368(h)


Penal Code Section 368(h) defines a dependent adult as “… any person who is between the ages of 18 and 64… including… persons who have physical or developmental disabilities… or… any person … who is admitted to a 24-hour health facility, as defined in Sections 1250, 1250.2, and 1250.3 of the Health and Safety Code.” Here, victim Lucas was a court-ordered inmate-patient at Patton, a State Hospital, and a 24-hour health facility. 
                                       ARGUMENT


Defendant Smith conspired with co-defendant Porter, and assaulted and killed victim Lucas. 

CONCLUSION
Based on the foregoing, the People respectfully request the court deny Defendant’s motion.

PRIVATE 



Respectfully submitted this


______ day of September, 2008



MICHAEL A. RAMOS



District Attorney



By:  _______________________




TRISTAN D. SVARE




Deputy District Attorney

MICHAEL A RAMOS


District Attorney


County of San Bernardino


316 North Mountain View Avenue


San Bernardino, CA 92415





By:	TRISTAN D. SVARE


	Deputy District Attorney


	(909) 387-6533	fax (909) 387-6868


Attorney for Plaintiff
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