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Superior Court of New Jersey, Law Division.

Middlesex County

Martha C. PTASZYNSKI, Individually, and as Executrix of the Estate of Regina Ptaszynski, Plaintiff,
v.

ATLANTIC HEALTH SYSTEMS, INC., d/b/a Mt. Kemble
Rehabilitation at Morristown Memorial Hospital, Defendants.

No. MID-L-7968-07.
April 23, 2012.

Plaintiff's Amended Brief in Support of Motion for an Order for Entry of Judgment
and Award of Attorneys' Fees and Litigation Costs Pursuant to N.J.S.A. 30:13-1, et seq.

Sugarman Law, LLC, 80 East Main Street, Somerville, New Jersey 08876, Attorneys for Plaintiffs.

On the Brief: Barry R. Sugarman, Esq., Counsel: Barry R. Sugarman, Esq., Glendell D. Nix, Esq. (counsel admitted Pro Hac
Vice).

CIVIL ACTION

PRELIMINARY STATEMENT

On March 16, 2012 the jury in this matter returned a verdict in plaintiff's favor awarding damages totaling $550,000.00. The
jury found that the defendant violated the New Jersey Nursing Home Responsibilities and Resident's Rights Act (hereafter “the
Act”), that the defendant was negligent and that it was further liable in damages for Regina Ptaszynski's Wrongful Death. It
awarded $250,000 in damages for defendant's violation of the Act, $250,000 for defendant's negligence and $50,000 for Mrs.
Ptaszynski's Wrongful Death. See Jury Verdict Sheet attached to the Certification of Barry R. Sugarman (hereafter “Sugarman
Cert.”) at Exhibit “B”.

The jury's verdict was the culmination of more than four years of litigation against the defendant in connection with Mrs.
Ptaszynski's Complaint filed on September 18, 2007. See Sugarman Cert. at Exhibit “A”. Counts Two and Three of Plaintiff's
Complaint seeks damages for Mrs. Ptaszynski's injuries caused by defendant's violation of various New Jersey and federal laws
and regulations applicable to her care at the defendant's facility. This includes defendant's violation of the Act. See Sugarman
Cert. at Exhibit “A” at pp. 5-7. It further requests an award of attorneys' fees and litigation costs for defendant's violations of
the Act. Id.

As detailed at trial and in the legal arguments herein, the Act is a remedial and deterrent statute designed to protect elderly
persons admitted to skilled nursing care facilities. It includes a mandate entitling a plaintiff who proves damages caused by
the Act's violation to recover attorneys' fees and litigation costs. N.J.S.A. 30:13-4.2 & 30:13-8. After hearing testimony and
receiving substantial evidence of defendant's misconduct, the jury unanimously concluded that the defendant violated the Act,
that this violation was a substantial contributing factor to Mrs. Ptaszynski injuries and awarded the Estate of Regina Ptaszynski
$250,000 for this aspect of defendant's misconduct. See Sugarman Cert. at Exhibit “B”.

Plaintiff now moves this Court for an Order of Final Judgment upon the jury's verdict and applicable pre-judgment interest.
The total amount of the verdict and prejudgment interest pursuant to R. 4:42-11 is $625,702.81. Pursuant to N.J.S.A. 30:13-4.2
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and 30:13-8 plaintiff further moves that this Order of Judgment include an award of attorneys' fees and all costs of suit in the
amount of $741,963.25. This includes lodestar fees in the amount of $434,317.50, litigation costs in the amount of $54,376.63

and fee enhancement of $195,442.87 pursuant to New Jersey Supreme Court precedent. 1

STATEMENT OF FACTS

Plaintiff filed her Complaint against defendant on September 18, 2007. See Sugarman Cert. at Exhibit “A”. Her Complaint
included not only negligence claims, but claims for defendant's multiple violations of federal and state laws and regulations
applicable to Mrs. Ptaszynski's care at the defendant's facility. These included, but were not limited to, the Act codified at
N.J.S.A. 30:13-1, et seq. See Sugarman Cert. at Exhibit “A”.

For more than four years the defendant vigorously opposed and contested the allegations set forth in plaintiff's Complaint. All
parties took the fullest measure of discovery that was at times adversarial and contentious. Discovery extended far beyond
routine paper discovery such as form interrogatories and requests for medical records. Rather, the extensive paper discovery
included nursing home interrogatories served by plaintiff, supplemental and wrongful death interrogatories served by defendant,
multiple document demands/notices to produce served by all parties, and plaintiff's request for staffing, budget, governance
and policy and procedure documents relating to defendant's operation of the facility and compliance with certain care standards
concerning Mrs. Ptaszynski. The Court and the jury were presented much of this information at trial. The substantial time and
expense associated with conducting discovery is detailed on plaintiff's time and expense reports. See Sugarman Cert. at Exhibit
“D-G & I-J”.

Discovery included detailed depositions of nine lay witnesses. Defendant deposed each of Mrs. Ptaszynski's three daughters,
while plaintiff deposed witnesses at every level of the defendant facility's operation including its Administrator (Berg), Nurse
Manager (Natunen), Director (Meade), Nurses (Imperial and Cortezano) and Nursing Assistant (Gilles). As the Court heard
through the reading of these depositions and examination of witnesses at trial, all of these depositions were extensive and the
product of substantial preparation.

There was extensive Motion practice during discovery including, but not limited to, Motions relative to interrogatories, the
parties' respective Notices to Produce and plaintiff's ongoing request for defendant's policy and procedure documents.

The defendant adamantly denied it was subject to and required to follow federal and state laws and regulations applicable to
nursing homes including New Jersey's Nursing Home Responsibilities and Resident's Rights Act. This was the defendant's
position throughout discovery. Accordingly, in addition to litigating the complex liability, causation and damages issues,
plaintiff spent substantial time and resources developing testimony and proof through the defendant's employees and the parties'
experts that the defendant facility was subject to nursing home standards and the Act. This subject was covered in the depositions
of defendant's Administrator, Nurse Manager, and Director. It was also covered at length through plaintiff's nursing and medical
experts, Nurse Warner-Maron and Dr. Baldinger, as well as defendant's nursing expert, Nurse Prehn. The layer of discovery
regarding the applicability of certain statutes and regulations to the defendant's care of Mrs. Ptaszynski was developed through
extensive time, effort and expense.

These efforts resulted in plaintiff's substantial Motion for Partial Summary Judgment that was fully briefed as an initial matter
and by Reply. This Motion was argued before and granted by Judge Bergman on December 2, 2011. Plaintiff emphasizes
this point because it shows that beyond the case's already difficult liability, medical causation and damages issues, this added
substantially to the time required to successfully prosecute the plaintiff's case.

As a result of plaintiff's successful Motion for Partial Summary Judgment the defendant filed a Notice of Motion for Leave to
File an Interlocutory Appeal in the Appellate Division. The Motion was filed on the eve of trial after plaintiff had performed
significant trial preparation. This required plaintiff to immediately perform significant legal research, review the record below
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and draft Opposition. This was done within a week and plaintiff submitted a twenty-five page brief to the Appellate Division
explaining why the defendant's Motion for Leave to Appeal should be denied. The Appellate Division denied defendant's
Motion. Defendant then attempted to appeal to the New Jersey Supreme Court. This was another layer of significant time
plaintiff's counsel had to expend to protect plaintiff's rights.

Expert discovery was as adversarial as fact discovery. The parties' experts were diametrically opposed with respect to their
liability, causation and damages opinions. After significant research and consideration of plaintiff's injuries and specific medical
conditions, plaintiff retained experts in geriatrics and nursing/wound care. Plaintiff's nursing expert had further expertise in
the federal and state nursing regulations and statutes including the Act. Plaintiff spent substantial time as documented on the
enclosed reports conferring with the experts and providing them with all necessary information so they could render their
opinions. Defendant deposed both of plaintiff's experts and each of these depositions included travel as Nurse Warner-Maron's
deposition was taken in Philadelphia and Dr. Baldinger's deposition was taken in Chicago.

Defendant retained three experts including Nurse Prehn, Dr. Posner (geriatrics) and Dr. Smialowicz (infectious disease). Each
expert testified at trial. Just as with plaintiff's experts, plaintiff's counsel spent considerable time reviewing Nurse Prehn's and
Dr. Posner's multiple reports for their depositions and cross-examination at trial. These depositions, like each of the depositions
recounted above, involved significant time and expense which plaintiff is entitled to recover pursuant to the Act.

Prosecution of a nursing home negligence case necessarily involves extensive review of the plaintiff's specific medical record
and medical and legal research on the issues relevant to plaintiff's Complaint. This required review of Mrs. Ptaszynski's
voluminous records from St. Peter's University Hospital, her RIMM admission (the defendant facility) as well as the chart from
Morristown Memorial Hospital. It further involved understanding her day-to-day functioning and medical condition based on
review of treating physician records prior to the admissions related to this lawsuit as well as multiple meetings and conversations
with her daughters.

Case preparation required a firm understanding of specific issues related to the development and worsening of Mrs. Ptaszynski's
pressure ulcers, wound care concepts, issues relating to peripheral vascular disease and diabetes as well as many other medical
issues (e.g. heart, stroke, nutrition) raised by defendant. Only through experience and the appropriate research and consultation
with plaintiff's experts could plaintiff's counsel be fully prepared to meet the burden of proof with respect to Mrs. Ptaszynski's
claims.

Discovery was contentious at all times. All parties engaged in Motion practice and with multiple experts it was difficult to
schedule and complete depositions. Significant time was spent arranging for these depositions. Defendant conceded nothing at
any point during discovery. By way of example, but not limitation, defendant never conceded it was subject to the nursing home
statutes and regulations notwithstanding that Mr. Berg admitted these facts throughout his deposition. For this reason plaintiff
spent substantial time developing this proof. Defendant consistently claimed it did nothing wrong and that Mrs. Ptaszynski's
injuries and death was unavoidable. Another example is defendant's choice to oppose the Motion to Admit Counsel Pro Hac

Vice. This then required plaintiff to write a Brief and Reply Brief and to appear for Oral Argument on the Motion summarily
granted by Judge Bergman. These examples illustrate the contentious discovery that necessitated the substantial time Counsel
spent preparing and trying this case.

Plaintiff's counsel spent significant time on multiple occasions preparing for trial. This matter was listed for trial with a
preference and firm trial date on December 5, 2011. They conferred with experts and spent significant time preparing for trial
during the week of November 28, 2011. Mr. Nix traveled to New Jersey and plaintiff's were ready for trial. The trial was
adjourned due to a health issue that arose with defense counsel's father. The parties jointly selected trial January 3, 2012 as
a firm trial date with a preference. Plaintiff again began trial preparation only to learn in late December that defense counsel
had an older case on the trial calendar in another county. The defendant had this case adjourned and simultaneously filed its
Motion for Leave for Interlocutory Appeal. This delay tactic also caused plaintiff to expend a significant amount of time for
trial preparation and defense of the attempted appeal.
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The parties next agreed on a March 5, 2012 trial date. Plaintiff's counsel again conferred with the experts and clients and began
final preparations. This included modifications to plaintiff's Pretrial Information Exchange including page/line designations,
modifications to the requested jury charge and other work so that we could be fully prepared to begin jury selection on March

5 th .

Defendant did not serve its Pretrial Information Exchange until Thursday, March 1 st , just three days before the trial. On the

evening of March 1 st  the defendant also served substantial Motions In Limine. Plaintiff served her Motions In Limine months
earlier in anticipation the of December trial date. Plaintiff's Counsel drafted Opposition to each Motion throughout the weekend

of March 3 rd  so that jury selection and trial could proceed as scheduled on March 5, 2012. The defendant's Motions were each
substantive and required research and briefing for Opposition. Plaintiff prevailed on every Motion which was significant to the
testimony and evidence she was permitted to present at trial.

Finally, jury selection and the trial of this matter lasted from March 5, 2012 through March 16, 2012. Plaintiff presented
extensive expert and lay witness testimony through the plaintiff's three daughters as well as her geriatric expert and nursing
expert. Plaintiff conducted extensive cross examination of each of the defendant's witnesses. Legal issues arose that needed to
be addressed and plaintiff's counsel spent significant time reviewing and proposing modifications to the Jury Charge and Jury
Verdict Sheet and preparing Opening and Closing Statements.

The outline above fairly documents the substantial time and effort required for plaintiff's counsel to properly present this case
to the Court and the jury to obtain the best possible result for the Estate of Regina Ptaszynski. The time and expense associated
with this work is set forth on the attached time sheets and expense reports. Counsel respectfully submits that both the time spent
and hourly rate are reasonable. See Sugarman Cert. at Exhibit “D-J “.

ATTORNEYS' TIME AND LITIGATION COSTS IN CONNECTION
WITH PROSECUTION OF PLAINTIFF'S CLAIMS.

Plaintiff's counsel spent 895.5 hours in connection with the prosecution of plaintiff's claims from 2007 through trial ending
March 16, 2012. The attached time reports from Wilentz, Goldman & Spitzer, P.A. (plaintiff's prior counsel), Sugarman Law,
LLC and Glendell D. Nix, Esq. counsel Pro Hac Vice document and detail the time spent and tasks performed. See Sugarman
Cert. at Exhibits “D, F, H, I”. Mr. Nix and Mr. Sugarman both have a $485.00 per hour billing rate. See Sugarman Cert. at
paragraphs 9 & 20 and Exhibit “H”. As set forth in their own supporting Certifications, the Certifications of local and national
nursing home litigators, and the Certification of a local trial lawyer specializing in complex medical and liability cases, this
hourly rate is reasonable. See Gruber, Placitella & Trammell Certifications, attached to Sugarman Cert. at Exhibits “K-M”. In
this regard, and as more fully set forth in the Certifications of Barry R. Sugarman and Glendell D. Nix, the plaintiff wishes to
summarize plaintiff's counsels' qualifications, expertise, and experience that was required to litigate plaintiff's claims before
this Court.

Mr. Sugarman is a principal of Sugarman Law, LLC, a firm he founded in 2010. He was admitted to the bar in New Jersey in
1991 and has practiced law continuously in Middlesex County and throughout New York and New Jersey for the past twenty-
one years. Before forming Sugarman Law, Mr. Sugarman was an associate and partner of Wilentz, Goldman & Spitzer, P.A.
from 1992 through 2010. Throughout his career Mr. Sugarman has litigated challenging toxic tort, mass tort, and pharmaceutical
cases. These involved matters for significant personal injury and/or wrongful death include asbestos litigation, pharmaceutical
litigation for various drugs including Fen-phen, Propulsid, Accutane, Paxil and others. Beginning in approximately 2005 Mr.
Sugarman developed an expertise in nursing home neglect cases. These cases comprise more than 50% of his current practice.
His cases are handled exclusively on a contingency basis. See Sugarman Cert. at paragraphs 21-29.
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Nursing home cases involve common law negligence and statutory claims and require substantial knowledge of the plaintiff's
particular situation as well as New Jersey federal statutory structure and how it applies to the plaintiff's claims. Mr. Sugarman
initially represented the plaintiff while at the Wilentz firm. The firm billed Mr. Sugarman's time at $485.00 per hour. See
Sugarman Cert. at paragraph 6 & Exhibit “D”. This remained his hourly billing rate upon the formation of Sugarman Law. See
Sugarman Cert. at paragraphs 9 & 20.

The Certifications of New Jersey nursing home negligence trial lawyer Saul Gruber, Esq. and former Trial Lawyer Association
President Christopher Placitella, Esq. support Mr. Sugarman's hourly rate and the significant time that Mr. Sugarman and co-
counsel spent preparing and prosecuting plaintiff's claims. See Sugarman Cert. at Exhibits “K” and “L”.

Mr. Nix is also an experienced nursing home negligence attorney. He performed extensive pretrial work with regard to experts,
participated in pretrial proceedings and at trial. Mr. Nix's qualifications and expertise in this specialized area of the law are
outlined his Certification submitted in support of this Motion. See Nix Certification, attached to Sugarman Cert. at Exhibit “H”.
Notably Mr. Nix has represented those who have been injured and killed as a result of nursing home neglect since 2000. He
has prepared approximately 50 nursing home neglect cases and taken several cases to trial. His time sheets fairly document
the reasonable time he spent assisting Mr. Sugarman with the preparation and trial of plaintiff's claims. See Sugarman Cert.
at Exhibits “H” & “I”.

Mr. Nix has obtained a Certification attesting to the reasonable hours he and Mr. Sugarman spent in connection with plaintiff's
case from a national nursing home neglect trial lawyer, M. Chad Trammell. Based on his twenty years of experience litigating
nursing home neglect cases, Mr. Trammell confirms the labor intensive nature of these cases, the need for their meticulous
preparation, and the hours typically required to fully prepare and try a nursing home case. He further confirms that $485.00
is a reasonable hourly rate for a lawyer of Mr. Nix's qualifications and experience. Mr. Trammell echoes the Certifications of
Messrs. Gruber and Placitella regarding the necessary time and expense to prepare and try a complex nursing home neglect
case. See Trammell Certification attached to Sugarman Cert. at Exhibit “M”.

For these reasons, and those set forth in the legal arguments below, the plaintiff respectfully requests that the Court enter an
Order for Judgment for plaintiff including an award for attorneys' fees and litigation costs as required by the Act.

LEGAL ARGUMENTS

POINT I

THE NEW JERSEY NURSING HOME RESPONSIBILITIES AND RESIDENT'S
RIGHTS ACT ENTITLES PLAINTIFF AS A MATTER OF LAW TO RECOVER HER

REASONABLE ATTORNEYS' FEES AND LITIGATION COSTS FROM DEFENDANT.

The Act plainly states that a prevailing party who proves a violation of the Act is entitled to recover attorneys' fees and costs
of suit. The New Jersey State Legislature, recognizing the past history of abuse and neglect of long term care facilities in New
Jersey and throughout the country, issued a clear mandate for both attorneys' fees and cost shifting where a person in a facility
subject to the Act successfully prosecutes an action predicated upon violations of the Act. This mandate is explicit and appears
twice in the Act. N.J.S.A. 30:13-4.2 provides:

A person shall have a cause of action against the nursing home for any violation of this Act. The department
of health may also maintain an Action in the name of the state to enforce the provisions of this Act and any
rules and regulations promulgated pursuant to this Act. The Action to recover Actual and punitive damages
shall be brought in a Court of competent jurisdiction. A plaintiff who prevails in an Action shall be entitled
to recover reasonable attorneys' fees and costs of this Action. (emphasis added)
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This particular section of the statute relates to any violation of the Act. This is significant because it illustrated plaintiff's absolute
right to recover reasonable attorneys' fees and litigation costs for any violation of the Act including violations of the nursing
home's responsibilities and/or the resident's rights. This is applicable to Mrs. Ptaszynski's claims against the defendant because
the jury determined that the defendant facility violated statutes and regulations related to her care. See Jury Verdict Sheet
attached to the Sugarman Cert. at Exhibit “B”. As the Court will recall from the proofs plaintiff presented and as set forth in the
Jury Charge, a violation of statutes and regulations related to the plaintiff's care is a violation of the Act. N.J.S.A. 30:13-3 (h).

N.J.S.A. 30:13-8 is equally supportive of plaintiff's rights to recovery of reasonable attorneys' fees and costs suit for defendant's
violation of the Act. This section states, in pertinent part, that any person or resident whose rights as defined herein are violated
shall have a cause of Action against any person committing such violation. This provision further states that “...any plaintiff
that should prevail in such an action shall be entitled to recover reasonable attorneys' fees and costs of the action”. This further
emphasizes the Legislature's directive for recovery of costs and attorneys' fees for litigants successfully proving the Act's a
violation.

The jury concluded that the defendant violated the Act, that this violation caused Mrs. Ptaszynski's significant injuries and
awarded $250,000. The foregoing sections of the Act leave no doubt that the jury's verdict as a matter of law entitles the Estate
of Regina Ptaszynski to recover her reasonable attorneys' fees and litigation costs.

The remaining issue then is “the amount of reasonable attorneys' fees and costs of this action” properly awarded to plaintiff's
counsel for the successful prosecution of Mrs. Ptaszynski's Nursing Home Act claim. As detailed in the legal arguments below,
New Jersey law provides substantial guidance for this determination.

POINT II

PLAINTIFF HAS SATISFIED ALL LEGAL AND FACTUAL REQUIREMENTS FOR FULL
RECOVERY OF HER ATTORNEYS' FEES AND LITIGATION COSTS FROM DEFENDANT.

A. Statutory Basis for Recovery of Reasonable Attorneys' Fees and Litigation Costs.

Pursuant to the Act as set forth above, the New Jersey State Legislature mandated the plaintiff's right to recovery of reasonable
attorneys' fees and costs of suit for her successful proof of defendant's violation of the Act. Plaintiff pleaded this as a separate
cause of action in Counts Three and Four of her Complaint. See Complaint attached to Sugarman Cert. at Exhibit “A”. The jury
found that plaintiff proved the defendant violated the Act by its violation of federal and state statutes and/or regulations related
to Mrs. Ptaszynski's care. See Jury Verdict Sheet attached to Sugarman Cert. at Exhibit “B”. Moreover, the jury found that
defendant's violations of the Act caused Mrs. Ptaszynski injury and awarded her $250,000.00 on this claim. Id. For this reason,
plaintiff respectfully submits that she has met her obligation of establishing the statutory basis for her recovery of attorneys'
fees and litigation costs from the defendant in connection with the jury's March 16, 2012 verdict.

B. Establishing Counsel's Lodestar Supporting her Request for Attorneys' Fees and Litigation Costs.

The New Jersey Supreme Court has specifically addressed the methodology by which a party with a statutory right to attorneys'
fees and litigation costs (fee shifting) should establish the amount. The fees and costs sought must be “reasonable under the
circumstances” and the Act's language allowing for “reasonable attorneys' fees and costs of suit” mirrors this requirement.
N.J.S.A. 30:13-4.2 & 30:13-8. Rendine v. Pantzer, 141 N.J. 292 (1995) and Sczepanski v. Newcomb Medical Center, Inc., 141
N.J. 346 (1995). Rendine and Sczepanski are companion cases decided at the same time by our Supreme Court. Each is equally
instructive in the factors considered so that the Court can properly award attorneys' fees and litigation costs pursuant to an
applicable fee shifting statute. These factors, discussed individually below, include the party seeking the attorney's fee award
establishing that the hourly rate is reasonable, that the amount of time expended on the action's prosecution is reasonable, and
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that counsel provide an appropriate Certification of Services with records documenting the time spent on the case. Rendine v.
Pantzer, 141 N.J. 317-18, 335, 337-38.

1. Plaintiff's counsel has provided proper Certifications of Services.

All counsel who participated in plaintiff's case have submitted detailed time sheets in connection with the request for an award of
attorneys' fees and litigation costs. As detailed in the Sugarman Certification, this matter was initiated when Mr. Sugarman was
a partner at the Wilentz, Goldman & Spitzer law firm. That firm's contemporaneous time records are attached to the Sugarman
Cert. at Exhibit “D”.

The Ptaszynski family elected to have Mr. Sugarman continue their representation after his departure from the Wilentz firm.
Mr. Sugarman also kept contemporaneous time records of his ongoing work on plaintiff's case. These records begin in May
2010 when he formed Sugarman Law, LLC and continue through the March 16, 2012 verdict. The time records detail and
explain the work performed in connection with Mrs. Ptaszynski's case. They support his role as plaintiff's lead counsel from
May 2010 through verdict. See Sugarman Cert. at paragraphs 12-13 and Exhibit “F”.

Plaintiff's counsel also provides the Certification of co-counsel (Pro Hac Vice) Glendell D. Nix. As set forth in Mr. Nix's
and Mr. Sugarman's Certifications, Mr. Nix had a co-counsel relationship with Mr. Sugarman at the outset of this case. That
relationship continued through trial. The Court is aware that Mr. Nix fully participated in the jury selection and trial from March
5, 2012 through March 16, 2012. Mr. Nix, like Mr. Sugarman and the Wilentz firm, has provided his time records for the work
he performed throughout this litigation. These records fairly characterize the amount of time Mr. Nix incurred as co-counsel to
assist in the prosecution of plaintiff's claims and the nature of the work he performed. See Nix Certification and Time Sheets
attached to the Sugarman Cert. at Exhibits “H” & “I”.

Plaintiff respectfully submits that Certifications of Messrs. Sugarman and Nix together with the attached time reports satisfy
the Rendine requirements.

2. Plaintiff's Counsels' Hours for the Prosecution of Plaintiff's Claims are Reasonable Given the Type of Claim and
the Manner it was Litigated from Inception through Verdict.

Upon the provision of the appropriate Certification(s) of Services supporting a statutorily mandated award of attorneys' fees
and litigation costs, the Court's next task is to determine whether the amount of time counsel spent on the case's prosecution
is reasonable. Determining the number of hours reasonably expended prosecution an action “is the most significant element in
award of a reasonable [attorney's] fees.” Rendine 141 N.J. 335. The Trial Court must determine whether the time expended in
pursuit of “interests to be vindicated,” the “underlying statutory objectives,” and recoverable damages is equivalent to the time
“competent counsel reasonably would have expended to achieve a comparable result”. Id at 336. In reaching this conclusion
the Rendine Court noted it is the time “reasonably expended” that matters in the Court's review and analysis for purposes of a
fee reward. Id. at 335-336. Whether the hours the prevailing attorneys devoted to a case are reasonable or excessive requires
a consideration of what is reasonable under the circumstances. Id.

In addressing the quantity of hours, our Supreme Court emphasized the importance of “billing judgment”. Rendine at 335. The
trial Court may deduct time “spent litigating claims on which the party did not succeed and that were distinct in all respects
from claim from which the party did succeed.” Id. Quoting Institutionalized Juveniles v. Secretary of Welfare 758 F.2d. 896,

919 (3 rd  Circuit 1985).

In establishing guidelines for determining the reasonableness of the attorney time expended prosecuting a case, the Court
adopted Justice Brennan's analysis in City of Riverside v. Rivera, 477 U.S. 561, 574 (1986) and concluded “that although
damages recovered were a factor bearing on the reasonableness of counsel's fee awards” no proportionality was required since

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133077&pubNum=0000780&originatingDoc=Id1e68dd5c0ef11e1b66bbd5332e2d275&refType=RP&fi=co_pp_sp_780_574&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_574


Martha C. PTASZYNSKI, Individually, and as Executrix of..., 2012 WL 2415339...

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 8

a plaintiff “seeks to vindicate important rights that can not be valued solely in monetary terms”. See Rendine 141, N.J. at
336. Applying each of the Rendine factors set forth above, plaintiff's counsel has established that the amount of time spent
prosecuting Mrs. Ptaszynski's claims was reasonable and warranted under the circumstances.

First, the Court must examine the services that were necessary to advance plaintiff's complex liability, causation and damages
claims. As detailed in the Statement of Facts above, the Sugarman Cert. at paragraphs 12 A-K, Mr. Nix's Certification and in
plaintiff's Complaint, plaintiff pursued multiple theories of liability including common law negligence and statutory/regulatory
violations pursuant to the Act. Proving the Act's violation required counsel to expend significant time and resources developing
proof from defendant's representatives and through all parties' expert witnesses. As the Court is aware, defendant vehemently
denied liability upon any theory and that these federal and state statutes and regulations even applied to RIMM. As detailed
on the attached time sheets and otherwise herein plaintiff expended a substantial amount of time proving her statutory claim
through discovery, dispositive motion practice, defense of an appeal to the Appellate Division and an attempted Appeal to the
New Jersey Supreme Court.

Proof of plaintiff's causation claims was equally difficult and laborious. Plaintiff was an elderly person (86) with a number
of underlying medical conditions including, but not limited to, left sided weakness due to a stroke, heart problems, diabetes,
and peripheral vascular disease. The defendant spent much time highlighting these issues through discovery, at trial by
cross-examination of plaintiff's experts and through its own experts. These issues required much attention from plaintiff's
counsel advancing plaintiff's claims in discovery when taking depositions of defendant's representatives, when cross-examining
defendant's experts at trial and in presenting her own experts through expert reports and at deposition. This substantial work is
also documented on the counsels' time reports. See Sugarman Cert. Exhibits “F” & “I”.

Finally, plaintiff's counsel had the equally difficult task proving plaintiff's damages including pain and suffering, loss of
enjoyment of life, loss of dignity and other damages compensable by law and permitted by the Act. Simply put, it is difficult
to produce compelling damages testimony where the victim is deceased and obviously not able to convey this to the jury for
themselves. Here again, plaintiff's counsel spent significant time and resources to develop this aspect of evidence through review
and presentation of records and through lay and expert witnesses in discovery and at trial. Plaintiff (and counsel) succeeded
as the jury awarded Mrs. Ptaszynski $500,000 for her pain and suffering and loss of enjoyment of life. See Jury Verdict Sheet
attached to the Sugarman Cert. at Exhibit “B”.

Plaintiff respectfully submits that the reasonableness of counsels' hours must be viewed not only in terms of the complexity and
difficulty of the tasks that had to be performed, but also with due consideration to the manner the defendant chose to defend
the case. In this regard, it vigorously defended each and every issue. It deposed each of plaintiff's lay and expert witnesses and
offered many witnesses in defense of its care of Mrs. Ptaszynski. These include Administrator Berg, Director Meade, Nurse
Manager Natunen, Nurse Imperial, Wound Care Nurse Cortezano and Nursing Assistant Gilles. Plaintiff deposed each of these
witnesses.

Further, defendant offered three experts at trial. Plaintiff deposed defendant's nursing and medical experts. This too required
substantial preparation for their depositions and cross-examination at trial. There was significant Motion practice on a number
of discovery issues including production of interrogatories, production of documents in response to Notice(s) to Produce,
production of witnesses who were not initially produced for depositions, dispositive Motions and Appellate Motions. See
Sugarman Cert. at Exhibits “D”, “F” & “I”.

As plaintiff and the Court observed at trial, the defendant's aggressive defense on liability, causation and damages occurred
from the trial's outset through closing argument. At no time did the defendant concede any point. It presented evidence and
argued that Mrs. Ptaszynski received proper care, her pressure ulcers were “unavoidable” and that her injuries and death had
nothing to do with the defendant's care.
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The defendant made this case a fifteen round fight that went to the jury's decision. At no point did the defendant make a
settlement offer or in any way attempt to curtail the time and resources plaintiff's counsel spent prosecuting the plaintiff's
claims. Plaintiff's counsel made good faith efforts to settle this case more than a year before trial. He made a detailed settlement
demand outlining the reasons plaintiff would prevail at trial and emphasizing that defendant would be responsible for attorneys'
fees and litigation costs if plaintiff prevailed on her claims pursuant to the Act. See Sugarman Cert. at Exhibit “N”. Defendant
made no settlement offer. The time spent prosecuting this case was a function of defendant's choice to take this case to verdict.
Under these circumstances the plaintiff respectfully submits that the amount of time expended on Mrs. Ptaszynski's behalf is
reasonable and should be fully compensated as mandated by the Act.

3. Plaintiff's counsel has established that their hourly rate is reasonable.

The trial Court is required to “determine whether the assigned hourly rates for the participating attorneys are reasonable”.
Rendine v. Pantzer, 141 N.J. 292, 317-18 (1995). This process involves the trial court assessing “the experience and skill of
the prevailing party's attorneys in comparison of their rates to the rates prevailing in the community for similar services by
lawyers of reasonable comparable skill, experience and reputation”. Id. The personal opinion of the trial judge predicated on his
own professional or judicial experience is not sufficient to satisfy this analysis period. It is well established in New Jersey law
that the reasonable hourly rate is and should be calculated according to the prevailing market rates in the relevant community.
Tenafly Envr. Ass'n v. Borough of Tenafly. 195 F.2d. 93, 96 (3d Cir. 2006) (quoting Maldonado v. Houston, 256F.3d181, 184
(3d. Cir. 2001)). The policies behind the fee shifting statute mandate a market rate approach so that the prevailing party's may
fairly recover their reasonable attorneys' fees. Interfaith v. Honeywell International, Inc, 336 F. Supp. 370, 388 (D.N.J. 2004).

Reports of other counsel and surveys are valid proof of hourly rates. See Interfaith. supra. In Rendine, plaintiff's counsel seeking
a fee award submitted their own Certifications regarding the reasonableness of their hourly rate as well as Certifications of
several employment law practitioners (same area as the case involved) who provided estimates of the hours required to litigate
a similar case. Rendine 141 N.J. 292, 318. These “unaffiliated lawyers” certified that plaintiff's counsel's hourly rates were
reasonable and that the rates charged were comparable to those charged by attorneys of “comparable seniority and experience”.
Rendine at 318.

Based on all of this information and data the trial Court (and the Supreme Court in Rendine) concluded counsel's hours and
hourly rates were reasonable. Rendine, 141 N.J. at 318-19. The Court held that the reasonableness of the hourly rate is based
on the trial Court's calculation according to the community's prevailing market rates. Rendine at 337. The Court specifically
stated that “...the determination need not be unnecessarily complex or protracted but the trial court should satisfy itself that the
assigned hourly rates are fair, realistic and accurate or should make appropriate adjustments.” Id.

Applying the Rendine criteria to the case at bar, plaintiff's counsel has produced significant evidence establishing their hourly
rates are consistent with the billing rates for attorneys of similar experience with similar types of cases in this community. First,
plaintiff submits the Certification of Saul G. Gruber, Esq. See Gruber Certification attached to Sugarman Cert. at Exhibit “K”.
Mr. Gruber's practice is almost exclusively in the area of nursing home neglect cases, the same type of case as Mrs. Ptaszynski's.
See Gruber Certification at Exhibit “K”. Mr. Gruber has litigated hundreds of nursing home neglect cases over the past ten years
and is fully familiar with these case's complex issues. Accordingly, Mr. Gruber is well aware of the intense amount of labor and
cost associated with the investigation, preparation and trial of a nursing home case based on his own experience in New Jersey
Courts. Having considered the amount of time plaintiff's counsel expended in connection with Mrs. Ptaszynski's claims and the
hourly rate sought, Mr. Gruber agrees that $485.00 is a reasonable hourly rate and that 915 hours is a reasonable amount of
time to prosecute a case over a four year period including investigation, complete discovery, the defense of an Interlocutory
Appeal and a ten day trial. See Gruber Certification attached to Sugarman Cert. at Exhibit “K”.

The Certification of attorney Christopher Placitella also supports the reasonableness of the hours spent and plaintiff's counsel's
hourly rate. See Sugarman Cert. at Exhibit “L”. Mr. Placitella is the former president of the trial lawyers of New Jersey and
a former partner at the Wilentz, Goldman & Spitzer firm who now operates Cohen, Placitella & Roth. Mr. Placitella is well
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known in Middlesex County and throughout New Jersey for his litigation and trial of complex liability, injury and wrongful
death cases. He is perhaps best known for litigating asbestos cases in additional to pharmaceutical liability, consumer fraud
(fee shifting) and other complex matters.

Mr. Placitella attests to the fact that $485.00 an hour is a reasonable hourly rate for a lawyer with twenty years of experience
litigating complex liability causation and damages cases. See Sugarman Cert. at Exhibit “L”. He has intimate knowledge of
Mr. Sugarman's skill and experience given that they were previously partners at the Wilentz firm. Mr. Placitella's litigation of
complex cases from investigation through trial in this community and in this Court, coupled with his knowledge and experience
with Mr. Sugarman, allow him to properly attest to the fact that the number of hours spent in connection with Mrs. Ptaszynski's
case and the hourly rate are reasonable. Id.

It should be noted that the hourly rate sought by Sugarman Law, LLC is the same hourly rate at which he was billed by his
former law firm at this case's inception. See Wilentz, Goldman & Spitzer time report attached to Sugarman Cert. at Exhibit “D”
and Sugarman Cert. at paragraphs 9, 20, 27 & 29. Further, as a contingency fee lawyer, Mr. Sugarman attests the fact that he
utilizes a $485.00 hourly rate. See Sugarman Cert. at paragraphs 9, 20, 27 & 29.

Mr. Nix's Certification fully supports the reasonableness of his hours and hourly rate. This is particularly true since Mr. Nix and
Mr. Sugarman are lawyers of similar of experience who have a history of litigating nursing home negligence cases together.
Mr. Nix's Certification fully explains that he has acquired skill and expertise in litigating nursing home neglect cases over the
past twelve years and has litigated cases in several states including New Jersey. While he operates a contingency fee practice
he utilizes $485.00 as his hourly rate for fee shifting statute purposes. See Nix Certification attached to Sugarman Cert. at
Exhibit “H”.

Mr. Nix has obtained a Certification supporting his reasonable hourly rate and hours expended. See Certification of M. Chad
Trammell, Esq. attached to the Sugarman Cert. at Exhibit “M”. Mr. Trammell has litigated nursing home cases as an associate,
partner and head of his own firm for many years. He is aware of New Jersey's law related to nursing home negligence cases
and has litigated and tried nursing home neglect cases in several different jurisdictions. Moreover, Mr. Trammell has been Mr.
Nix's co-counsel for nursing home neglect cases through discovery and at trial. He is well familiar with Mr. Nix's work ethic,
qualifications and level of experience. Given his experience as a national nursing home litigator and specific knowledge of Mr.
Nix's qualifications and the work Mr. Nix performed in this case, Mr. Trammell certifies that Mr. Nix's hourly rate and hours
expended are reasonable. See Trammell Certification at Exhibit “M” to Sugarman Cert.

Plaintiff respectfully submits that the substantial evidence documented above provides strong foundation for this Court to
approve a fee award for the entirety of the hours requested at the requested hourly rate.

4. Plaintiff has met the Requirements of the Rules of Professional Conduct With Respect to her Attorneys' Fees and
Litigation Costs Application.

The Rules of Professional Conduct provide guidance regarding the reasonableness of attorneys' fees requested in a fee shifting
application. In determining reasonableness the Court should consider the factors delineated in RPC 1.5(a). These factors include:
1. The time and labor required, the novelty and difficulty of the questions involved and the skill request to perform the legal
service properly;

2. The likelihood, if apparent to the client, that the acceptance of the particular employment will precluded other employment
by the lawyer

3. the fee customarily charged in locality for similar legal services;

4. the amount of time involved and the results obtained;
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5. the time limitations imposed by the client or by the circumstances;

6. the nature and length and of professional relationship of the client;

7. The experience, reputation, and the ability of the lawyer or lawyers performing the services;

8. whether the fee is fixed or contingent

Several of these factors apply to the litigation of Mrs. Ptaszynski's claims against the defendant facility and support plaintiff's
Motion.

As outlined at length herein, extensive time, labor and expense was required to properly litigate Mrs. Ptaszynski's claims to a
successful conclusion. RPC 1.5 (a)(l). There was substantial difficulty associated with liability, causation and damages issues.
The plaintiff's claims are fairly novel because there is little or no precedent for nursing home neglect cases in New Jersey.
Additionally, it is humbly submitted that counsel required significant skill and experience to obtain a successful result for the
Ptaszynski family. RPC 1.5 (a)(1). As set forth in Mr. Sugarman's Certification and time reports, this case occupied a substantial
amount of time. This excluded him from performing other work and other employment. This is particularly true given that
during the case's pendency Mr. Sugarman became a solo practitioner. See Sugarman Cert. at paragraphs 22-27. RPC 1.5 (a)(2).

The Certifications of Messrs. Gruber, Placitella, and Trammell establish that counsels' hours and hourly rate is reasonable and
at the prevailing market rate. RPC 1.5 (a)(3) & (4)

Mr. Sugarman and Mr. Nix represented the Ptasyznski family going back to the latter part of 2006 when they first approached
him to investigate this matter. This case lasted more than four years. See Sugarman Cert. at Exhibit “C”. Counsels' experience
and reputations are well established by theirs and the supporting Certifications. This further shows the reasonableness of the
requested costs and fees pursuant to RPC 1.5(a)(6) & (7). Counsel took this matter on a 100% contingency basis. RPC 1.5(a)
(8). See Sugarman Cert. at Exhibit “C”.

Lastly, plaintiff respectfully submits that the result Counsel obtained for the Ptaszynski family was exemplary in both its scope
and amount. Counsel proved to a jury's satisfaction over a defendant's strong denials that a defendant facility deviated from
the standard of care, acted negligently, and violated a myriad of federal and state statutes and regulations in connection with
Mrs. Ptaszynski's care. Counsel further proved that Mrs. Ptaszynski, an 86 year old woman with several underlying medical
issues, suffered injury and death due to defendant's negligence and violations of law. This was proven to the jury's satisfaction
notwithstanding defendant's cross examination and presentation of evidence through its own employees and expert witnesses. It
also can not be ignored that the defendant so dimly viewed plaintiff's claims it never made a settlement offer. It valued plaintiff's
claims at ZERO. Plaintiff's counsel persuaded a jury Mrs. Ptaszynski's claims were fairly valued at $550,000.00. This outcome
satisfies RPC 1.5 (a)(4).

Based on the foregoing plaintiff respectfully submits that she has met her burden for an award of the full amount of requested
counsel fees and litigation costs.

5. The proportion between the damages the jury awarded and the requested attorneys' fees does not reduce plaintiff's
attorneys' fees.

The Supreme Court of New Jersey rejects the notion that fee-shifting statutes require proportionality between damages recovered
and attorney's fees awarded. Sczepanski v. Newcomb Medical Center. Inc., 141 N.J. 346, 661 A.2d 1232 (N.J. 1995). In
Sczepanski the Supreme Court of New Jersey stated, “[w]e decline to require proportionality between damages recovered and
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counsel-fee awards even if the litigation, as in this case, vindicates no rights other than those of the plaintiff.” Id. 141 N.J. at 366.
The Sczepanski court reasoned that although the plaintiff's claim did not vindicate the rights of anyone other than the plaintiff,
the successful prosecution of the plaintiff's claim for violation of the New Jersey Law Against Discrimination (LAD) serves an
overriding public interest and the fee-shifting provisions of the LAD help assure counsel will receive reasonable compensation
to effectuate the objectives of the statute.

[A]n overriding public interest is also served by plaintiff's successful prosecution of this suit for retaliatory
discharge under the LAD. Plaintiff's recovery of damages fulfills and vindicates the legislative purpose of
preventing employers from retaliating unjustly against employees who oppose practices or acts forbidden
by the LAD. The LAD's fee-shifting provision, N.J.S.A. 10:5-27.1, was intended to assure that counsel for
litigants like plaintiff will receive reasonable compensation for services reasonably rendered to effectuate
the LAD's objectives, even if the contingent fee payable based on the damages recovered did not constitute
a reasonable fee for those services. Sczepanski 141 N.J. at 366.

In Sczepanski the plaintiff sued defendants on common law claims for assault and battery and tortious interference with
employment, and a statutory claim under the LAD for retaliatory discharge. The LAD statute allowed the prevailing party to
recover attorney fees. The jury returned aggregate verdicts on the statutory and common law claims of $50,000 in compensatory
damages and $60,000 in punitive damages. Plaintiff's counsel sought attorney fees in the total amount of $278,740, which
included a lodestar fee of $139,370 and a 100% fee enhancement. The plaintiff had entered into a contingent fee agreement
for 1/3 of the first $250,000. The trial court limited the plaintiff's counsel's fees to the amount provided for in the contingency
fee agreement. The Appellate Division reversed the trial court's Order limiting the fee award to the amount provided for in
the contingency agreement. The Appellate Court held the contingency fee agreement does not limit the amount of attorney's
fees recoverable under a fee-shifting statute. Sczepanski v. Newcomb Medical Center. Inc., 276 N.J. Super. 11, 17, 647 A.2d
162 (App. Div. 1994). The Supreme Court of New Jersey agreed with the Appellate Court and held that “in no event should
the amount payable under the contingent-fee agreement serve as a ceiling on the amount payable by statute.” Sczepanski, 141
N.J. at 359.

The Supreme Court of New Jersey also addressed the issue of whether the amount of attorney's fees must be proportionate to
the amount of recovery:

Although the question of proportionality between the judgment and the statutory counsel fee has not been
raised, we address it to provide guidance to the trial court in resolving the counsel-fee issue.

Sczepanski, 141 N.J. at 360.

The Sczepanski court rejected a proportionality requirement in determining fees and followed the holding of City of Riverside v.

Rivera, 477 U.S. 561, 106 S. Ct. 2686, 91 L. Ed. 2d 466 (1986)(rejecting proportionality requirement in §1988 civil rights claims)
and the holdings of the Third Circuit federal courts in Cunningham v. City of McKeesport, 807 F.2d 49 (1986) cert. denied 481
U.S. 1049, 107 S. Ct. 3324, 95 L. Ed. 2d 836 (1987)(reversing the trial court's reduction of fee and rejecting proportionality
requirement) and Northeast Women's Center v. McMonagle, 889 F.2d 466 (3d Cir. 1989), cert. denied, 494 U.S. 1068, 110 S. Ct.
1788, 108 L. Ed. 2d 790 (1990)(refusing to apply a rule of proportionality to an attorney fee application). The only relevance of
proportionality is a more careful review of the lodestar where the jury's award is substantially disproportionate to the requested
attorney's fees. Even then, the Court may award the full amount sought given “the interest to be vindicated in the context of
the statutory objectives, as well as any circumstances incidental to the litigation that directly or indirectly affected the extent of
counsel's efforts.” Sczepanski, 141 N. J. at 366-367. The proportionality review in the case at bar supports plaintiff's fee request.

First, in the present case there is no disproportion between the damages recovered and the fees requested. Here, plaintiff seeks
$434,317.50 in lodestar fee (plus prejudgment interest $57,826.25) and a 45% enhancement of $195,442.87 for a total fee of
$687,586.62. This total fee requested is commensurate with the damages recovered of $550,000 plus pre-judgment interest.
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The fee is approximately 110 % of the amount awarded by the jury (including prejudgment interest). The fee requested and
approved in Sczepanski was more than 250% of the damages awarded, and the court refused to apply a proportionality test.
In the cases the Sczepanski court relied upon in rejecting a proportionality test, the fees awarded ranged from 150% to 700%
of the damages awarded. See Rivera, supra., (awarding $245,456.25 on a verdict of $33,350); Cunningham, supra., (holding
trial court should not have reduced fee of $35,887.50 on $17,000 verdict); McMonagle, supra., (awarding fees of $64,946.11
on $42,087.95 verdict).

Second, assuming for the sake of argument there was a disproportion between the amount of damages the jury awarded and the
amount of attorneys' fees requested, the attorneys' fees are justified because of the interests of protecting the elderly through
enforcement of the Act and because counsels' efforts in this case were necessary and appropriate in all respects. Sczepanski,
141 N.J. at 366-67. In the Court's heightened evaluation, it should consider the “interest to be vindicated” by the fee-shifting
statute and the circumstances affecting counsel's efforts.

The trial court's responsibility to review carefully the lodestar request is heightened in cases in which the
fee requested is disproportionate to the damages recovered. In such cases the trial court should evaluate not
only the damages prospectively recoverable and actually recovered, but also the interest to be vindicated
in the context of the statutory objectives, as well as circumstances incidental to the litigation that directly
or indirectly affected the extent of counsel's efforts.

Sczepanski, 141 N.J. at 366-67.

The purpose of the New Jersey Nursing Home Responsibilities and Resident's Rights Act (the “Act”) is to protect the well-
being of the elderly in New Jersey by delineating certain responsibilities of nursing homes and establishing certain rights of
the residents and providing for a mechanism to enforce those rights and responsibilities. N.J.S.A.§ 30:13-1 provides:
Legislative findings and declarations

The Legislature hereby finds and declares that the well-being of nursing home residents in the State of New Jersey requires a
delineation of the responsibilities of nursing homes and a declaration of a bill of rights for such residents.

N.J.S.A. 30:13-4.2 provides for a private cause of action for a violation of the Act. Further, it provided that “[a] plaintiff who
prevails in an action shall be entitled to recover reasonable attorneys' fees and costs of the action.” (emphasis added)

Clearly, the Act's objective is to protect the well-being of all elderly patients in facilities subject to the Act, a class of vulnerable
individuals. The Act fulfills this objective by setting forth the particular rights and responsibilities and by providing a mechanism
to assist in the enforcement of those rights and responsibilities (i.e., entitling recovery of attorney fees and litigation costs to a
prevailing plaintiff who brings a private cause of action). The court in McMonagle, supra., explained the objective underlying
fee-shifting statutes that protect individual rights. “Congress provided fee shifting to enhance enforcement of important civil
rights, consumer-protection, and environmental policies.” McMonagle, 889 F.2d at 473-74 (quoting Student Pub. Interest
Research Group v. AT&T Bell Lab., 842 F.2d 1436, 1449 (3d Cir. 1988). Similarly, in the present case, New Jersey's legislature
has provided for fee-shifting in cases involving patients and residents of facilities subject to the Act to aid in the enforcement of
the facilities' responsibilities and protect the rights of New Jersey's elderly. The enforcement of these rights and responsibilities
in individual cases through this remedial and deterrent statute serves the public interest by protecting this State's vulnerable
citizens.

Finally, the “circumstances incidental to the litigation” that “affected the extent of counsel's efforts” weigh heavily in support
of the lodestar fee requested. Sczepanski, 141 N.J. at 366-67. Plaintiff's counsel were required to engage in extensive discovery,
prepare for trial twice, defend against defendant's Motions for Interlocutory Appeal, and participate in a two-week trial to
vindicate Regina Ptaszynski's rights..
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For these reasons, even assuming arguendo that there was a disproportion between the amount of fees requested and the amount
of damages awarded (a point plaintiff contests), the rights vindicated under the Act and the circumstances incidental to the
litigation, support plaintiff's counsels' lodestar fee request.

6. The documented litigation expenses incurred prosecuting this matter are reasonable.

The total litigation costs incurred in this matter through trial for which plaintiff seeks reimbursement from defendant at this time
is $54,376.63. See Sugarman Cert. at Exhibits “E”, “G” & “J”. Review of these expenses illustrates their propriety. Further,
as set out in the Trammell Certification this is substantially less than is often incurred to prosecute nursing home cases. See
Sugarman Cert. at Exhibit “M”. Below is a list of some of the significant categories of costs required to prosecute this matter:
1. Plaintiff had to obtain an opinion from a qualified nurse, Suzanne Frederick, RN for the Affidavit of Merit before filing;

2. Plaintiff retained a qualified and experience nursing expert, Ilene Warner-Maron to review and testify;

3. Plaintiff retained a qualified geriatrics physician, Dr. Michael Baldinger, to review the case and testify; and

4. Plaintiff took and defended 9 lay witness depositions, including depositions of the administrator, nurse manager, nurse aides
and nurses who provided care to Regina Ptaszynski. Plaintiff also took and defended four expert witness depositions.

5. Plaintiff incurred the expense of bringing her expert witnesses to trial and Nurse Warner-Maron was required to come back
to Court a second day to complete her testimony.

The litigation costs plaintiff seeks from the defendant are the same litigation costs plaintiff's counsel would deduct from the
judgment before distribution to the plaintiff in the absence of a fee-shifting statute. For these reasons, the court should approve
the total costs incurred by plaintiff to prosecute this matter in the amount of $54,376.63.

POINT III

PLAINTIFF IS ENTITILED TO ALL CLAIMED ATTORNEY'S FEES WITHOUT ALLOCATION BETWEEN
THE SUCCESSUL VERDICTS FOR HER STATUTORY AND COMMON LAW NEGLIGENCE CLAIMS.

Plaintiff asserted claims for common law negligence and violation of the New Jersey Nursing Home Responsibilities and
Resident's Rights Act, N.J.S.A. 30:13-1, et seq., for Mrs. Ptaszynski's injuries and death. See Sugarman Cert. at Exhibit “A”.
Where a plaintiff's claims include a “common core of facts or are based upon related legal theories,” then the claims cannot
be viewed as discrete claims for purposes of determining reasonable fees under a fee-shifting statute. Silva v. Autos of Amboy.
Inc., 267 N.J. Super. 546, 556, 632 A.2d 291, 296 (App. Div. 1993); DePalma v. Building Inspection Underwriters, 350 N.J.
Super. 195, 218-219, 794 A.2d 848, 862 (N.J. App. Div. 2002); Kluczyk v. Tropicana Products. Inc., 368 N.J. Super. 479, 500,
847 A.2d 23, 35 (App. Div. 2004).

In Silva, the plaintiff brought a total of seven claims. She brought a statutory claim under the New Jersey Consumer Fraud
Act and six other claims for common law fraud. All the plaintiff's common law claims were dismissed or rejected by the jury.
However, the jury awarded damages for violation of the statute. Plaintiff filed an application for attorneys' fees pursuant to the
Consumer Fraud Act's fees shifting provision. The trial court reduced the amount of hours and then divided the remaining fee
by seven and awarded the plaintiff one-seventh of the fee. The Appellate Division reversed, finding that the trial court abused
its discretion by reducing the fee based upon the number of counts. The Silva court held:
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The counts shared a common core of operative facts and were bottomed on related legal theories. Moreover,
plaintiff in good faith raised the alternative legal grounds contained in the remaining counts. Our review of
counsel's certification satisfies us that much, if not all, of the pretrial time expended by counsel involved
the consumer fraud and overlapping claims.

Silva, 267 N. J. Super. at 559 (emphasis added).

In DePalma, the plaintiff brought a statutory claim against the defendant under the Family Leave Act, a common law claim
for tortious interference with prospective economic advantage and employment relationship and a claim for loss of consortium.
The trial court dismissed the common law claim and the jury rejected the loss of consortium claim. At trial, the jury awarded
plaintiff $140,000 in compensatory damages and $400,000 in punitive damages on the plaintiff's statutory claim. The punitive
damages were later reduced to $10,000 because of a cap under the Family Leave Act. The plaintiff then sought attorney fees
under the Family Leave Act (which provided for fees to the prevailing party) in an amount of $68,848.25.

The defendant in DePalma claimed the fees sought by the plaintiff were excessive because plaintiff's counsel did not segregate
the hours expended on his successful claim under the Family Leave Act and the unsuccessful common law claims. DePalma,
350 N.J. Super. at 218-219. The court rejected defendant's claim. The DePalma court, following Silva, supra., held that “when
a plaintiff's claims include common facts or are based on related legal theories, then the ‘suit cannot be viewed as a series of
discrete claims' for purposes of determining success.” DePalma, 350 N.J. Super. at 218-219 (emphasis added.) “If a plaintiff
substantially prevails, counsel fees need not and generally should not be reduced on the ground that the plaintiff did not prevail
on each separate cause of action advance.” Id. The DePalma court found that “all of the claims presented to the jury...were
based on a common set of facts and common proofs.” Id. at 219 (emphasis added.) Therefore, the Appellate Court found no
abuse in discretion for the trial court's refusal to discount any of counsel's work as unrelated to the prevailing claims.

In Kluczyk, the plaintiff brought claims for sexual harassment and hostile workplace environment and retaliatory discharge. The
plaintiff did not prevail on the sexual harassment and hostile workplace environment but did prevail on the retaliatory discharge
claim. The plaintiff sought attorney fees under the New Jersey Law Against Discrimination. The defendant claimed that the trial
court improperly awarded attorney fees for the time plaintiff's counsel expended prosecuted the unsuccessful claims. However,
the Kluczyk court rejected defendant's claim and found:
When the ‘unsuccessful claims are related to the successful claims, either by a common core of facts or related legal theories, the
court must consider the significance of the overall relief obtained to determine whether those hours devoted to the unsuccessful
claims should be compensated.... [citations omitted] As the trial judge explained, the evidence overlapped and proof of the
harassment claim was necessary to show why the defendants retaliated.

Kluczyk, 369 N.J. Super at 500 (emphasis added).

One of the statutory claims brought for the Estate of Regina Ptaszynski was a claim that the defendant failed to comply with the
Act by failing to comply with state and federal regulations related to Mrs. Ptaszynski's care at the facility. N.J.S.A. § 30:13-3
provides that: “Every nursing home shall have the responsibility for: h. Ensuring compliance with all applicable State and
federal statutes and rules and regulations.” Based upon this provision of the Act, the testimony of Nurse Warner-Maron and
other evidence presented at trial, this court charged the jury that if it found the defendant violated certain federal and state
regulations which caused harm to Regina Ptaszynski, then the plaintiff was entitled to recover under her statutory claim. This
court also appropriately charged the jury that a violation of those same federal and state regulations could be evidence of
common law negligence.

Plaintiffs' claims under the Act and her common law negligence claims are related by a “common core of facts” and “related
legal theories.” The common core of facts include the care and treatment (or lack thereof) Regina Ptaszynski received while
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she was admitted to the defendant's facility, her other medical conditions, the care provided by the defendant's employees, the
causal relationship between the care provided and the injuries suffered and ultimately Mrs. Ptaszynski's death. All these facts
were necessary to prove both the statutory claims and the common law negligence claim.

In establishing both the common law negligence claims and the statutory claim, the same medical records had to be reviewed,
the same depositions had to be taken, the same experts had to be retained, the same federal and state regulations had to be
reviewed and virtually the same proof had to be presented at trial. Defendant's statutory and regulatory violations were vital to
plaintiff's claims under the Act and were a part of the proof supporting her negligence claims.

By way of example, plaintiff presented expert testimony from Ilene Warner-Maron, RN, PhD. At trial, Nurse Warner-Maron
testified that the nursing standard of care required the defendant follow basic nursing rules, its own policies and procedures and
comply with federal and state regulations. That is, the federal and state regulations are a part of the nursing standard of care.
Nurse Warner-Maron testified at trial that the defendant violated each of these duties, including violation of federal and state
regulations governing nursing homes, and that such violations constituted a breach of the nursing standard of care. She testified
that the defendant violated the Act and that defendant was negligent. To make a determination of whether the defendant was
negligent or whether it violated statutes, regulations and the Act, Nurse Warner-Maron had to review medical records, the other
documentary evidence and consider the relevant federal and state regulations. Her work would not have differed in any respect
had plaintiff only pursued one of her claims.

Similarly, to prove that defendant's conduct, including a violation of the federal and state regulations relating to pressure sores,
caused Regina Ptaszynski's death, plaintiff had to retain the services of Dr. Michael Baldinger. His testimony was relevant and
necessary to prove both the common law negligence claims and the statutory claims as well as medical causation of injury
and death. In other words, had plaintiff not brought a common law negligence claim, Dr. Baldinger would have been required
to do virtually the same review and the proofs would have been substantially the same because the two claims arise out of a
common core of facts.

Plaintiff would have taken the same depositions and discovery even if plaintiff's only claim were a statutory claim or only
a negligence claim. This is because defendant's violations of statutes and regulations arose out of a “common core of facts
or related legal theories.” Kluczyk, 369 N.J. Super at 500. Accordingly, this court should not reduce the requested fee simply
because plaintiff brought successful statutory and common law negligence claims.

POINT IV

PLAINTIFF IS ENTITILED TO A FEE ENHANCEMENT AS A MATTER OF LAW
BECAUSE OF THE RISK ASSOCIATED WITH THIS CONTINGENCY FEE CASE.

In Rendine v. Edward Pantzer Management Company, 141 N.J. 292(1995), the Supreme Court of New Jersey held that in a
contingency fee matter, the court should increase that fee to reflect the risk of nonpayment. Id. at 339. This is consistent with
its holding in the companion case, Sczepanski. that “in no event should the amount payable under the contingent-fee agreement
serve as a ceiling on the amount payable by statute.” Sczepanski, 141 N.J. at 359.

The Rendine court held that it is not reasonable to expect an attorney to undertake the representation of a client where payment
is contingent upon success for the same amount of compensation as he would where the payment is guaranteed regardless of
success. The lodestar fee accounts only for the fee that an attorney would expect if he received compensation for which the
client agreed to pay on an hourly basis regardless of outcome. The lodestar simply does not take into account the attorney's
risk that he will not receive payment at all. Therefore, without a fee enhancement, the lodestar fee cannot be reasonable. To
be reasonable, the lodestar fee must be enhanced.

Both as a matter of economic reality and simple fairness, we have concluded that a counsel fee awarded
under a fee-shifting statute cannot be “reasonable” unless the lodestar, calculated as if the attorney's
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compensation were guaranteed irrespective of result, is adjusted to reflect the actual risk that the attorney
will not receive payment if the suit does not succeed.

Rendine, 141 N.J. at 338.

The Rendine court further explained the necessity for fee enhancement in contingency fee cases by relying upon the court's
rationale in Cherner v. Transitron Elec. Corp, 221 F. Supp. 55, 61 (D. Mass 1963). In doing so, it held that:

No one expects a lawyer to give his services at bargain rates in a civil matter on behalf of a client who is
not impecunious. No one expects a lawyer whose compensation is contingent upon his success to charge,
when successful, as little as he would charge a client who in advance had agreed to pay for his services,
regardless of success.

Rendine, 141 N. J. at 338 (quoting Cherner, supra.)

Plaintiff respectfully submits that the question in this matter is not whether fee enhancement is appropriate. Rather, the question
is the fee enhancement's amount. Without fee enhancement, there would be no consideration given for the risk of nonpayment
in this contingency fee case.

Contingency fee enhancements in fee-shifting cases should ordinarily range between 5% and 50% with the typical contingency
cases ranging between 20% and 35% of the lodestar. Fee enhancements should never exceed 100%. Rendine. 141 N.J. at 343.
In the present case, plaintiff's counsel undertook representation of the Estate of Regina Ptaszynski under a pure contingency
arrangement. See Sugarman Cert. at Exhibit “C”. Therefore, fee enhancement is appropriate and is required to provide
reasonable attorneys' fees. There were substantial additional elements of risk.

The Rendine court set out the following factors for the court to consider in determining the amount of fee enhancement: (1)
whether the case was taken on a contingent basis, (2) whether the attorney was able to mitigate the risk of nonpayment in
some way, (3) whether there are aggravating circumstances present to increase the enhancement. Rendine, 141 N.J. at 339. A
contingency fee arrangement inherently has a risk of nonpayment. Therefore, a reasonable fee must include a fee enhancement
to account for that risk of nonpayment. The amount of the fee enhancement is based upon the risk of nonpayment. There can
be mitigating factors that reduce that risk. There can be aggravating factors that increase that risk. In the present case, there are
no mitigating factors reducing the risk of nonpayment, but there are aggravating factors. Therefore, this court should award a
fee enhancement that reflects the lack of mitigating factors and the presence of aggravating factors.

A. There are no mitigating factors to reduce the risk of nonpayment to plaintiff's counsel.

If an attorney undertakes representation under a hybrid contract where part of the fees are paid by the hour and part of the fees
are paid on a contingency fee basis, then the attorney has mitigated the risk of nonpayment. Id. at 340. This mitigating factor
does not exist here. The fee contract between plaintiff's counsel and the plaintiff is a pure contingency fee agreement.

Where an attorney enters into a contingency agreement where he seeks substantial damages and he expects compensation
greater than the prospective lodestar, then he may have mitigated his risk of nonpayment. Id. In the present case, under
the contingency agreement the plaintiff's counsel receives 1/3 of the first $500,000.00 of net recovery. Therefore, under the
contingency agreement, plaintiffs counsel would receive a maximum of approximately $167,000 on the verdict after deduction
of expenses. This is far less than plaintiff's counsel's lodestar fee of $434,317.50. Plaintiff made a good faith settlement demand
of $650,000.00. See Sugarman Cert. at Exhibit “N”. Plaintiff's counsel knew that the recovery in this case could be less than
$500,000, given the lack of any economic losses and because of the parties' disputes on all issues. If the matter had settled,
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plaintiff's counsels' time would have been significantly below their lodestar fee. Clearly, this matter was not a case in which the
plaintiff's counsel's risk of non-payment was reduced because of the prospect of a substantial damage award that would exceed
their lodestar fee. Accordingly, this is not a mitigating factor to reduce the plaintiff's requested fee enhancement.

Furthermore, the Rendine court pointed out that even if there is a prospect of a substantial damage award which might be a
mitigating factor, that mitigating factor evaporates where there are significant proof problems or where the likelihood of success
is far from certain. Rendine, 141 N.J. at 340-41. As the court recalls, this case was not an easy case to prove and defendant
vigorously disputed liability, causation and damages at all stages. The likelihood of success was far from certain. Id.

The defendant offered qualified experts' testimony in its defense. Dr. Posner, a board-certified geriatrician, testified Regina
Ptaszynski's pressure ulcers were unavoidable and were a result of her co-morbidities and vascular disease, not defendant's
failure of the defendant to provide appropriate care. Dr. Chester Smialowicz, defendant's infectious disease expert, testified
that Regina Ptaszynski's pressure ulcers were not even infected, and the pressure ulcers had no causal relationship to her death.
Defendant also presented the testimony of a local nursing expert who testified the defendant had complied with the nursing
standard of care. Defendant presented the testimony of Ms. Gilles, one of the nurse aides who cared for Mrs. Ptaszynski. Ms.
Gilles testified she turned and repositioned Mrs. Ptaszynski and put heel protector boots on her. The failure to turn and reposition
and the failure to provide Mrs. Ptaszynski with heel protector boots were at the heart of plaintiff's claims. Finally, it is noteworthy
that the defendant clearly believed there was little chance of the plaintiff succeeding since it elected trial over settlement.

In summary, there were no mitigating factors to reduce the plaintiff's attorneys' risk of nonpayment. Plaintiff could do nothing
to mitigate the time and costs because the defendant never made a settlement offer.

B. There are aggravating circumstances increasing plaintiff's counsels' risk of nonpayment which support a significant
fee enhancement.

Defendant resisted every element of plaintiff's claim that it had violated the Act and that any violation caused Mrs. Ptaszynski's
injuries or death. Defendant filed voluminous pre-trial motions in an attempt to exclude evidence and repeatedly sought
to exclude the plaintiff's statutory claim. During pre-trial, plaintiff filed a Motion for Partial Summary Judgment on the
applicability of the Act to the facility. Defendant strongly defended the motion. After the trial court granted Plaintiff's Motion
for Partial Summary Judgment on the applicability of the Act, defendant filed a Motion for Interlocutory Appeal. Plaintiff had to
respond. When defendant did not prevail on its appeal, it then filed a Motion requesting the Supreme Court of New Jersey hear
the matter. The defendant filed Opposition to the admission of Glendell Nix Pro Hac Vice, an objection rarely filed in any matter.

The defendant never made an offer to settle this matter, although plaintiff offered to settle a year before the trial. See Sugarman
Cert. at Exhibit “N”. Plaintiff's $650,000 demand was reasonable in light of the jury's verdict and it is clear that this “demand”
was to serve as a basis for negotiations that would have allowed a settlement at a lesser amount. Defendant refused to negotiate
or make any offer.

Defendant retained a qualified and well-seasoned trial attorney to defend this matter. Defendant vigorously fought every claim.
While zealous advocacy is a litigant's right, if they choose to fight to the end in hopes of winning the jury's verdict and they do
not, then th??is is a factor for the Court determining the fee enhancement. A strong defense increases the defense's likelihood of
success as well as plaintiff's risk of nonpayment. The Rendine court recognized this aggravating factor as increasing the risk of
nonpayment. “Although we assess plaintiffs' counsel's risk of non-payment as moderate, that risk increased during the course
of the litigation by virtue of defendant's vigorous resistance to each element of plaintiffs' claims.” Rendine, 141 N.J. at 345.

This matter required plaintiff's counsel to advance significant funds for its prosecution, $54,376.63. This is in addition to almost
900 hours of attorney time. As attorney's time and litigation costs increase, plaintiff's counsels' financial risk increases.
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The circumstances set forth in this Brief and documented in the supporting Certifications and exhibits illustrate plaintiff's
counsels' substantial risk and justify the maximum fee enhancement permitted by law. The only factor that could have increased
the risk is a lengthier trial. For these reasons, plaintiff requests that the Court include a 45% fee enhancement of plaintiff's
counsels' lodestar to fairly reflect the risks of nonpayment associated with litigating plaintiff's claims through trial.

CONCLUSION

For the foregoing reasons, the plaintiff respectfully requests that the Court enter an Order for Judgment upon the Jury's Verdict
including an award of attorney's fees and litigation costs as set forth herein and on the included form of Order.

Attorneys for Plaintiff

SUGARMAN LAW, LLC

By: <<signature>>

BARRY R. SUGARMAN, ESQ.

Dated: April 23, 2012

Footnotes
1 Detailed time sheets and expense reports fully accounting for the amount sought by this Motion are attached to the Sugarman Cert.

at Exhibits D-G and I-J..
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