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*1  I. SUMMARY OF THE RECORD

A. STATEMENT OF THE CASE

This appeal presents for review bankruptcy-inducing judgments of $10 million punitive damages, $5 million actual damages,

and over $650,000 in attorneys' fees against Epworth Villa (“EV”) 1 , a non-profit, church-related senior citizens community.
The judgment for those damages, which was not the result of a jury trial, arose from an elderly Alzheimer pa-tient's minor wrist
fracture of a kind that she previously and subsequently experienced in both wrists. The injury required no surgery, was treated
with only limited pain medication and a cast, and resulted in $5,213 in expense.

The trial court engaged in a series of legally erroneous, punitive acts that forced EV to seek reorganization under Chapter 11
of the Bankruptcy Code. Initially, without a record sat-isfying the Supreme Court's requirements for a default judgment as a
discovery sanction, the trial judge entered a default judgment for liability for actual and punitive damages as to al-leged gross
negligence supposedly causing the minor fracture and for breach of contract.

Next, on the first day of trial the trial judge took the sole power to determine the amounts of those actual and punitive damages for
all claims. Without prior notice or affording the op-portunity for an evidentiary hearing or briefing, the trial judge immediately
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granted Plain-tiffs' oral motion to abrogate EV's constitutionally guaranteed right to a jury trial. The trial court imposed that
penalty because it perceived that EV personnel had committed perjury in EV's earlier, unsuccessful motion to vacate the
erroneous default judgment. In other words, EV was denied its constitutional right because of something that had no impact on
any order *2  or the trial itself. By imposing that additional penalty on top of the earlier punitive default judgment, the trial
court set itself up to be the sole decider of how much EV should be pun-ished for the minor wrist fracture.

The punishment continued. The Plaintiffs asserted a new claim for the patient's husband that was not included in the petition, the
two amended petitions, or the pretrial order. Those pleadings had expressly identified a claim for the patient Mrs. Hicks for the
tort of outrage or intentional infliction of emotional distress (“IIED“). No such claim had been pled or included in the pleadings
or pretrial order for Mr. Hicks. During trial, the Plaintiff patient Mrs. Hicks, waived her claim for IIED. In its place, the Plaintiff
substituted a different party for an IIED claim. Of course, no discovery had been conducted on the previously non-existent claim.

Having struck the jury, the trial judge proceeded to try liability as to Mr. Hicks's IIED claim. The court ultimately found four
acts by EV that supposedly satisfied the extremely high burden for IIED: (1) an insufficient investigation into the cause of the
minor fracture; (2) allowing an EV employee who was caring for Mrs. Hicks on the day of the fracture to be subsequently
glimpsed in the hall by Mr. Hicks only one time and without any contact with Mr. or Mrs. Hicks prior to the employee's
departure from EV, (3) failure to properly care for Mrs. Hicks; and (4) EV's defense of the case below. The trial judge found
that those four acts were so atrocious, extreme, and outrageous as to go beyond all possible bounds of decency, and that they
were utterly intolerable in a civilized society and caused severe emotional dis-tress on Mr. Hicks such that it constituted the
tort-of-outrage, (ROA 1339, Findings of Fact, 30). Mr. Hicks provided no evidence of any injury, much less a physical one
requiring any medical or psychological treatment. The trial judge then determined that Mr. Hicks was actu-ally damaged by
that conduct in the amount of $3.5 million.

*3  The district court also determined the damage to Mrs. Hicks for the minor fracture to her wrist that her doctors noted in
her medical records was “minimally tender” and treated with limited pain medication. The trial court awarded $1.5 million

actual damages. 2

The district court itself also determined punitive damages. Although evidence had been presented showing EV's non-profit
status, negative net worth, amount of outstanding bonded indebtedness, and prior year operating loss, the trial judge included
none of that evidence in the findings of fact. The trial judge had been informed that a large judgment could potentially shut
down EV. Before receiving evidence as to EV's financial condition, the trial judge dis-missed that warning by noting that she
often heard that from nursing homes and it had not happened. The trial judge awarded Mr. & Mrs. Hicks $10 million of punitive
damages. Alt-hough Mr. and Mrs. Hicks had separate tort claims, hers for gross negligence and his for IIED, the district court
did not apportion the punitive damages among the claims or the plain-tiffs.

The trial judge's dismissal of the prospect of bankruptcy notwithstanding, shortly after the judgment for approximately $15
million was entered by the district court EV, filed for Chapter 11 bankruptcy.

After that filing, the parties agreed that the bankruptcy automatic stay should be lifted so the district court could determine
the Plaintiffs' claim for attorneys' fees. After that lifting by the bankruptcy court, the district court found that a non-statutory,
administrative regulation concerning continuum-of-care facilities authorized attorneys' fees and that EV's denial of requests
for admissions as to ultimate issues legally warranted attorneys' fees. The district court awarded $650,000 in attorneys' fees
over EV's objection.

*4  The judgment for the actual and punitive damages and the judgment for the attorneys' fees were awarded separately and
appealed in separate appeals. Those appeals have been consolidated.

B. STATEMENT OF FACTS
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Mr. and Mrs. Hicks join the EV Community after she develops Alzheimer's.

Mr. and Mrs. Hicks contracted with EV in February 2007 to live in the community EV. Mrs. Hicks had developed Alzheimer's
disease. Because Mrs. Hicks had experienced prior falls and fractures, she moved several times in 2007 between different levels-

of-care facilities at EV, ranging from independent living to a memory care unit, and finally to a long-term care unit. 3  (ROA
1339, Finding of Fact, 1-3). On March 9, 2007, Mr. Hicks entered into the con-tract at issue. (Id. P.'s Ex.1).

The frail condition of Mrs. Hicks.

In June, 2007, Mrs. Hicks had fractures to her pelvis and elbow that were not caused by EV. (Id. 5). She also had a prior fracture
to her right wrist not caused by EV. (Id. 18). By the time of the incident in this case (May 9, 2010), her skin was so tender that
Band-Aids were not used. Her skin was described as “tissue-paper thin.” (ROA 2206, Tr. Vol. V, 705). Mr. Hicks agreed that
it was “extremel fraile” ROA 2210 Tr Vol IX 1457

Mr. Hicks's private sitter arrangement with Home Instead.

EV's contract did not provide for an employee to constantly be in Mrs. Hicks's room 24 hours per day. (P.'s.Ex.1). In July, 2007,
Mr. Hicks hired a private company, Home Instead, to provide daily sitter services. The primary sitter for her was Linda Adams.
Her daughter, *5  Tari White, sometimes substituted. (ROA 1339, Findings of Fact, 6-7).

Mr. Hicks's periodic complaints about EV's service.

During the years before the incident, Mr. Hicks had made periodic complaints about things such as that Mrs. Hicks's care was
insufficient, that EV was relying too much on the private sitters, the call light was not being answered quickly and that Mrs.
Hicks was not be-ing toileted or diaper-changed frequently enough. (Id. 8-11). Mrs. Hicks developed one pres-sure sore in July
2007, and in January 2008, another one developed which healed by April. (Id. 11). Another occurred in May 2010. There was
no finding as to why these sores devel-oped. Plaintiffs sued EV for breach of contract related to these events. After a default
judg-ment as to liability, the trial judge awarded damages of $181,513. (Id. 29). Mr. and Mrs. con-tinued to live at EV after
the judgment under review.

The May 9, 2010 incident.

On the morning of May 9, 2010, the hired sitter was substitute Tari White. A male un-known to EV was with her in Mrs. Hicks's
room that morning. The nurses gave Mrs. Hicks a suppository at about 6 a.m. while the sitter was there. Security cameras
showed that about 6:12 a.m. sitter White left to go smoke. (Id. 16, and P.Ex.34, Bates EVHS-HICKS 8386). After the sitter
left, a certified nurse assistant (CNA), named Monica entered with a new CNA, Riquee King. Monica put Mrs. Hicks on the
toilet for a while, and then left Riquee King alone with Mrs. Hicks for 10-15 minutes. (Findings of Fact, 16-17). According to
the cameras, sitter White returned from smoking at 6:31 a.m. Between then and 6:40 a.m., sitter White reported that she found
Mrs. Hicks with injuries including tears to skin on her arm and bruising which appeared to be getting darker. (Id. 17). Feces
was noted in Mrs. Hicks's dia-per, so she was showered. Mr. Hicks entered the room for the first time while she was in the *6
bathroom. (Id. 17). Nurse Gena Vigil recalled purple and black hand-prints on both wrists and believed someone had tried to
grab Virginia improperly by her wrists. (Id. 17).

Assistant Director of Nursing (ADON) Richard Bohlier was notified at home at 8:00 a.m. (Id. 18). Bohlier arrived at 9:00 a.m.
and believed someone may have grabbed her wrists, so he took photos. (Id. 18, and P.'s Ex.34). Mrs. Hicks was taken to Mercy
Hospital for X-rays, which indicated a fracture of the left wrist with minimal displacement. (Id. 18). While at Mercy, Dr. Lipe
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found bruising in both wrists but stated she was not in acute distress. (Id. 18). The right wrist was not fractured, but did have
an old, healed fracture from an unknown prior date. (ROA 2206 Tr. Vol V 753).

Three days later, May 12, 2010, orthopedic Dr. Halko found mild swelling on the left wrist and well-healed abrasions on the
elbow. He used a short cast, and said the fracture should heal with no surgery. (ROA 1339, Findings of Fact, 18). Dr. Halco's
record described at least two previous fractures in the left wrist and left elbow. (P.'s Ex.34, Bates HICKS-CONFID 0202). She
received limited pain medication over the course of about twelve days. (ROA 2206, Tr. Vol. V, 767-770). On May 16, 2010,
one week after the incident, Dr. Halko noted that Mrs. Hicks was “minimally tender.” (ROA 1339, Findings of Fact, 18). On
June 30, 2010, Dr. Halko found minimal tenderness. (Id. 18).

Two months after the incident, on July 12, 2010, Dr. Halko saw Mrs. Hicks for a new fracture which was not the subject of any
claim. By October 18, 2010, Dr. Halko said both fractures were mostly healed. (Id. 19). All medical expenses for all treatment
by all profes-sionals totaled $5,212.64. (Id. 19). No surgery was required.

*7  The investigation, including witness statements, of the May 9,2010 incident.

Immediately after the incident, EV's ADON, Richard Bohlier, took statements from the key witnesses known to have been
working with Mrs. Hicks that day. (P.'s Ex. 7). Within nine days he sent the statements, photographs, and the still camera-shots
to the DHS Adult Protective Services Unit. (P.'s Ex. 7). Bohlier's report included a statement from EV's Riquee King in her own
handwriting dated May 9, 2010, which said King had put Mrs. Hicks in a recliner and then left the room, and after some time
had passed, Hicks's sitter came into another room King was in and asked “who got her up?” The other witness statements taken
by Bohlier were not consistent in all respects. They were consistent in one respect: no one knew how any injury occurred.
(P.'s Ex. 7). Both Riquee King's and the sitter's written statements said they had no idea how any injury happened. (P.'s Ex. 7).
Bohlier placed King on suspension pending his investigation, which King estimated to be about a week. (ROA 2207, Tr. Vol.
VI, 954). Bohlier's report also noted the Home Instead substitute sitter White had an unauthorized person with her. Bohlier was
suspicious about the substitute: “Did she come back in to find the resident on the floor, pick her up and put her back on the
bed with-out reporting it?” (P.'s Ex. 7). Bohlier referred the matter to the Oklahoma Police Depart-ment, as well as to Adult
Protective Services. (ROA 1339, Findings of Fact, 19).

Mr. Hicks sees Riquee King Briefly One Day.

After the incident, EV did not have Ms. King provide nursing services for Mrs. Hicks or her husband or have any other contact
with them. Mr. Hicks saw someone that he vaguely recognized in the hallway on the floor of Mrs. Hicks's room. He did not
recognize Ms. King and had to be told who she was. (ROA 1339, Findings of Fact, 20). The Hicks family re- *8  quested that
Ms. King be removed from that floor. (Id.) EV promptly honored Mr. Hicks's request and assigned Ms. King to another floor
and soon thereafter terminated Ms. King.

II. ARGUMENT AND AUTHORITIES

PROPOSITION I: THE TRIAL JUDGE COMMITTED REVERSIBLE ERROR
BY FINDING LIABILITY FOR IIED BECAUSE THE EVIDENCE FAILED TO
ES-TABLISH THAT EV'S CONDUCT WAS EXTREME OR OUTRAGEOUS.

On appellate review, the Court must determine whether the Plaintiffs evidence rose to a sufficient level for an IIED claim de
novo, because trial courts are gate-keepers on this par-ticular theory of recovery first before it is even submitted to a fact finder.
Lierly v. Tidewater Petroleum Corp., 2006 OK 47, ¶ 16, 139 P.3d 897, 903 (explaining that the non-deferential de novo standard
applies to such legal determinations).
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A. The Tort of IIED is Judicially Disfavored.

The decisions of the Supreme Court demonstrate its disfavor of the tort of outrage. The tort “is governed by the Restatement
of Torts (Second).” Eddy v. Brown, 1986 OK 3, ¶ 715 P.2d 74, 77. Conduct is actionable only when the defendant “by extreme
or outrageous conduct intentionally or recklessly causes severe emotional distress to another.” Id. For reck-lessness to suffice,
it must be “deliberate disregard of a high degree of probability that the emotional distress will follow.” Restatement (Second)
of Torts § 46 (comment i)(1965). Our High Court has gone to the unusual end of expressly detailing the type of conduct that
does not constitute the tort:
Liability for the tort of outrage does not extend “to mere insults, indignities, threats, annoyances, petty oppressions, or other
trivialities. The rough edges of our society are still in need of a good deal of filing down, and in the meantime plaintiffs must
neces be expected and required to be hardened to a certain amount of rough language, and to occasional acts that are definitely
inconsiderate and unkind.”

Eddy, 1986 OK 3, ¶7.

*9  Further, Oklahoma requires “extreme and outrageous conduct” causing “severe emotional distress” for IIED as recognized
by the RESTATEMENT (SECOND) OF TORTS § 46. That re-quirement excludes many kinds of conduct even though they

are extremely offensive. 4  The Oklahoma Supreme Court, in explaining the meaning of “extreme and outrageous” conduct, has
stated that “[c]onduct which, though unreasonable, is neither “beyond all possible bounds of decency” in the setting in which
it occurred, nor is one that can be “regarded as utterly in-tolerable in a civilized community,” falls short of having actionable
quality. Eddy v. Brown, 1986 OK 3, 117, 715 P.2d 74, 77. The Oklahoma Supreme Court further stated: “the tort of outrage
protects emotional tranquility against serious invasion only. Extraordinary transgres-sion of the bounds of civility is required.
Id. at n.6. (emphasis in original).

Additionally, to underscore the judicial disfavor of the tort, the Supreme Court has im-posed a procedural requirement to prevent
all but the truly extreme and outrageous conduct from reaching the fact finder:

“It is the trial court's responsibility initially to determine whether the defendant's con-duct may reasonably
be regarded as sufficiently extreme and outrageous to meet the Section 46 standards. Only when it is found
that reasonable men would differ in an as-sessment of this critical issue may the tort-of-outrage claim be
submitted to a jury.”

*10  Id. at 116.

Against those stringent standards, the trial court's findings of fact must be reviewed de novo.

B. The Evidence and the Court's Findings Failed to Establish the Extreme or Outr-geous Conduct Required for IIED.

The trial court's Findings of Fact and Conclusions of Law expressly found four facts, stating they were “atrocious and utterly
intolerable in a civilized society.” At page 30 of the Findings, the trial court stated:

Epworth Villa's actions in failing to follow its own policies and procedures investi-gating the abuse of
Virginia Hicks resulting in a failed investigation, in allowing CNA Riquee King to return to work on the
same floor as Virginia Hicks, in holding itself out as having a servant's heart, and providing the best care in
the state and then failing to train its employees to provide even adequate care, much less care which is free
from physical harm to Mrs. Hicks, and most egregiously, Epworth Vil-la's attempt to shift the blame away
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from its employee, Riquee King, were so ex-treme and outrageous as to go beyond all possible bounds
of decency.

(ROA 1339, Findings of Fact, 30).

1. EV's failure to follow its own policies investigating the abuse of Mrs. Hicks re-sulting in a failed investigation does
not constitute the tort of outrage.

A failed investigation does not give rise to IIED liability under Oklahoma law. 5  Appellate decisions in this state have never held
a lacking investigation or similar forms of conduct to constitute IIED. To the contrary, even completely refusing to investigate
or remedy a known continuing harm has been held to be insufficient for the tort of IIED. See Miner v. Mid-Am. Door Co.,
2003 OK CIV APP 32, ¶40, 68 P.3d 212, 223 (refusing to find outrageous conduct where “Plaintiffs alleged Mid-America's
knowledge of and failure to remedy the “hostile en- *11  vironment, assault and battery, and retaliatory discharge” constituted
“extreme and outrageous conduct” which caused “severe emotional distress” to Plaintiffs.”); Worsham v. Nix, 2004 OK CIV
APP 2, ¶28, n.4, 83 P.3d 879, 888 (refusing to allow outrage claim against attorney even though attorney committed inexcusable
negligence and then essentially committed fraud to try to hide it from his client); Gabler v. Holder & Smith, Inc., 2000 OK
CIV APP 107, ¶64, 11 P.3d 1269, 1280 (finding insufficient plaintiffs allegations that em-ployers knew about, condoned, and
encouraged verbal and mental abuse consisting of screaming and shouting profanities at plaintiff where everyone could hear).

Even if somehow an insufficient investigation could cause IIED to a person, no such cau-sation appears in the record. Mr.
Hicks's knowledge of EV's failure to follow its own poli-cies is essential to his claim. There is no evidence, and the findings of
fact mention none, that Mr. Hicks knew of EV's investigation policies or knew that EV somehow failed to follow those policies.
Simply put, to the extent failure to follow such policies could ever constitute an IIED claim, his proof failed.

Likewise, even if Mr. Hicks had such knowledge, there is no evidence that EV satisfied the requirement of acting intentionally
or with the deliberate disregard of a high probability that emotional distress would follow. Again, the Plaintiff failed in the
required high level of proof for this tort. Finally, since Plaintiff failed to prove he knew that EV acted in violation of its policies
(even if such violation somehow could constitute the tort of “outrage”), he could not prove causation. He failed to connect any
such knowledge to the severe emotional distress that the tort of outrage, in its circumscribed application, is intended to remedy.

An investigation was conducted here. There was uncertainty as to who was responsible for the incident on May 9, 2010. The
court's own findings demonstrate that the credibility of *12  the witnesses was considered. (ROA 1339, Findings of Fact, 24).
It is indisputed that EV proper reported the incident to not one, but two outside agencies with duties to investigate and take
action. EV's conduct was far less than the conduct in these Oklahoma cases where, as a matter of law, IIED liability was denied.
Plaintiff's claim about EV's investigation fails to satisfy Eddy's high standard. The claim failed as a matter of law.

2. Allowing Mr. Hicks to see Ms. King, who had no post-incident contact with ei-ther Plaintiff, does not constitute the
tort of outrage.

In Zahorsky v. Cmty. Nat. Bank of Alva, the Court found that the failure to prevent sexual harassment and unwelcome physical
contact by a supervisor that continued to occur after the employer was informed of it was insufficient as a matter of law for
IIED. Zahorsky v. Cmty. Nat. Bank of Alva, 1994 OK CIV APP 104, 117, 883 P.2d 198, 199.

It is undisputed that EV did not allow Ms. King to have any contact with Mrs. Hicks after the incident. Likewise, Ms. King
had no contact with Mr. Hicks after the incident. Rather, the trial court found that EV committed the tort of outrage because
Mr. Hicks saw Ms. King only one time while performing other duties on the floor in the hall during the period of the inves-
tigation. Even then, EV promptly honored Mr. Hicks's request to reassign Ms. King to an-other floor. Clearly, the opportunity
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for Mr. Hicks to see Ms. King at a distance while the investigation was ongoing (in which all witnesses denied knowledge of
what happened), is not outrageous or extreme under Eddy, and fails to rise to the continuing offensive conduct that the Court
found not actionable. Id.

*13  3. The trial court's finding of EV's “[h]olding itself out as having a servant's heart, providing the best care in
the state, then failing to train its employees to provide even adequate care, much less care which is free from physical
harm” does not satisfy Eddy's requirement for IIED.

The claim that Epworth's training did not match what Mr. Hicks felt Epworth's advertising represented is not the type of conduct
for which IIED damages are ever allowed. The quoted language employed by the district court in its findings of fact demonstrate
a misapprehension of the Supreme Courts teaching in Eddy. The trial court conflates breach of contract and negligence with
IIED. Failure to procure adequate care is a breach of contract or negligence claim. In fact, the court awarded $181,533.00
for that breach of contract claim. As to negligence, the court awarded, improperly, $1.5 million for alleged inadequate care.
If failure to satisfy a standard of care constitutes the tort of outrage, then IIED would be included in every tort and contract
action in our state. Surely, Eddy's requirement of “extreme and outrageous conduct intentionally or recklessly causing severe
emotional distress to another” prevents that general result and the particular erroneous result here.

4. EV's defense of this litigation does not constitute IIED.

Plaintiffs blamed EV for IIED because it did not admit liability. 6  Courts do not recognize the IIED tort for a party merely
asserting its right to have a court or others resolve disputed facts and defenses. The which Oklahoma follows, explains this
basic point with respect to IIED: is never liable, for example, where he has done no more than to insist upon his legal rights
in a permissible way, even though he is well aware that such insistence is certain to cause emotional distress.” TORTS g)
(discussing parameters of IIED).

*14  Distress caused by litigation is not actionable. Otherwise, distress could be alleged as an element of damage “in any
case.” Knussman v. Maryland, 272 F.3d 625, 641 (4th Cir. 2001) (discussing basic principle that distress cannot be claimed
or compensated for where it is the result of litigation); School Dist. No. 1 v. Nilsen, 534 P.2d 1135, 1146 (Or. 1975); Stoleson
v. United States, 708 F.2d 1217, 1223 (7th Cir. 1983) (“It would be strange if stress induced by litigation could be attributed
in law to the tortfeasor. An alleged tortfeasor should have the right to defend himself in court without thereby multiplying his
damages ...”) see also Blakey v. Continental Airlines, Inc., 992 F.Supp. 731, 736 n.3 (D.N.J. 1998); Picogna v. Board of Educ.,
671 A.2d 1035, 1038-39 (N.J. 1996).

If the trial court was correct, then every lawsuit would involve jury issues submitted for a potential $10 million bonanza by
whichever side prevailed, whether it might be the Plaintiff or the Defendant. If this IIED standard were allowed to stand, all
attorneys must state in every petition and answer an IIED claim that the opposing parties' claims or defenses had caused them
emotional distress.

The evidence at trial wholly failed to satisfy the stringent requirements for the extreme and outrageous conduct required for
the tort of outrage. Either the Supreme Court's admonitions in Eddy govern district courts or they do not. The trial judge's
articulation of the facts which the district court concluded were “so extreme and outrageous as to go beyond all possible bounds
of decency” and “were outrageous and utterly intolerable in a civilized society” confirm why appellate review is necessary and

the standard of review is de novo. “Extraor- *15  dinary transgressions of the bounds of civility” required for IIED liability, 7

simply was not proven. Reversal is required.

C. The IIED Claim for Mr. Hicks was not supported by the pleadings or the pre-trial order.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001935753&pubNum=0000506&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_641
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975126337&pubNum=0000661&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_1146&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1146
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983125694&pubNum=0000350&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_1223&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1223
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983125694&pubNum=0000350&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_1223&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1223
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998045663&pubNum=0000345&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_345_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_736
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996055735&pubNum=0000162&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_162_1038&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1038
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996055735&pubNum=0000162&originatingDoc=I12da01bd209911e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_162_1038&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1038


William HICKS, individually,and as Guardian Ad Litem for..., 2015 WL 3999225...

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 11

If more error is somehow needed, it exists because Mr. Hicks should not be allowed to recover on an IIED claim that was
neither pleaded at any time before trial nor included in the pre-trial order. The Third Amended Petition only stated an IIED
claim for Mrs. Hicks, and the Pre-Trial Order did not change the identity of the Plaintiff asserting the claim for the recovery.
The Pre-Trial Order did nothing more than list the cause of action that had been previously pleaded only for Mrs. Hicks. (ROA
877). Plaintiffs, who complained bitterly about not getting timely discovery from EV on their claims, should not be allowed to
deprive EV of any discovery or notice at all about an IIED claim for Mr. Hicks, because they switched the Plaintiffs during trial.
EV was deprived of being able to submit discovery relevant to Mr. Hicks's medical records or other activities which obviously
may have been relevant to whether he actually suffered severe distress and to what degree.

D. Any IIED Claim of Mr. Hicks would be barred by the Statute of Limitations.

Plaintiffs' supporting grounds for Mr. Hicks's IIED claim included complaints related to EV not having answered call lights
and for negligently responding to his wife going back to 2007 when his wife was at EV. The testimony indicated that he was
satisfied with EV's ser-vices and treatment after he filed suit in 2011, which was more than two years before Plain-tiffs switched
identity of the person asserting IIED, without any pleading to support it. (ROA 2210, Tr. Vol IX, 1422-23). To the extent Mr.
Hicks could assert an IIED claim at all for any *16  activities more than two years before trial began (May 20, 2012), they
therefore would be barred by the statute of limitations, even if the court had allowed an in-trial effective amend-ment that was
contrary to the prior pleadings and Pre-Trial Order. Where the evidence at trial conclusively shows that the claimed basis for
IIED was time-barred, recovery on such a theo-ry must be rejected for that reason as well. Williams v. Lee Way Motor Freight,
1984 OK 64, 18, 688 P.2d 1294, 1296 (two year limitation period for IIED); Okla. Stat. tit. 12, § 698.

PROPOSITION II: THE $5 MILLION ACTUAL DAMAGES AND THE $10 MILLION
PUNITIVE DAMAGES AWARDED BY THE DISTRICT JUDGE ARE EXCESSIVE,

NOT SUPPORTED BY THE EVIDENCE, AND CONSTITUTE REVERSIBLE ERROR

A damages award should be overturned when “the amount is so flagrantly outrageous and extravagant that it clearly shows
the jury to have been actuated by passion, partiality or prej-udice.” Chandler v. Denton, 1987 OK 38, 1127, 741 P.2d 855,
867 See also Park v. Security Bank & Trust Co., 1973 OK 72, 119, 512 P.2d 113, 116. Whether a specific verdict is excessive
must be determined from the facts in the case. See generally Henryetta Const. Co. v. Harris, 1965 OK 88, 408 P.2d 522. On
review, the Court must consider whether there is competent evidence reasonably tending to support the verdict. Park, 1973
OK 72, ¶14, 412 P.2d at 116.

A. The Actual Damages Award of $3.5 Million for Mr. Hicks for IIED is Excessive and Not Supported by the
Evidence.

The award of $3.5 million to Mr. Hicks for “emotional distress” has no basis in the evi-dence. The award of damages must
be linked to actual evidence of true severe emotional in-jury that is also causally connected to specific conduct which satisfies
the “outrageous” and “utterly atrocious” standard. Because the damages recovered must have been caused by con- *17  duct
sufficiently outrageous to satisfy the stringent IIED requirements, which is nonexistent here, all damages to Mr. Hicks were
improper,-as demonstrated previously.

In addition, none of the evidence submitted to support emotional distress by Mr. Hicks rises to the exceptional level of severity
required for this restricted tort. To satisfy the im-portant “severe distress” requirement, the law requires that the emotional
distress be so se-vere that no person can be expected to endure it. Id. Vague, subjective evidence is particular-ly suspect. The
Restatement (Second) of Torts, which Oklahoma follows in respect to IIED, states: “Normally, severe emotional distress is
accompanied or followed by shock, ill-ness, or other bodily harm, which in itself affords evidence that the distress is genuine
and severe.” Restatement (Second) of Torts § 46 (comment k) (emphasis added).
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What was the actual evidence at trial about the severe emotional distress Mr. Hicks alleg-edly suffered? The primary testimony
Mr. Hicks himself offered was that he was very “dis-appointed” and “upset” because of Epworth's investigation and conduct.
(ROA 2210, Tr. Vol. IX, 1389, 1393-95). He did not explain further. Plaintiffs also elicited testimony from several other
witnesses who spoke with Mr. Hicks, but the substance of their testimony simp-ly confirmed that Mr. Hicks was “upset” or
“angry” at the situation. Neither Mr. Hicks nor any other witness gave direct eyewitness testimony about physical symptoms,
or actual mani-festations of a condition showing such severe emotional distress that it was of the type no person could be
expected to endure. Even though loss of sleep, loss of appetite, or other physical symptoms people experience for very stressful
events have been found insufficient for damages, there was no evidence of Mr. Hicks even having any of those conditions. See
Zeran v. Diamond Broad, Inc., 19 F. Supp. 2d 1249, 1252 (W.D. Okla. 1997) affd, 203 F.3d 714 (10th Cir. 2000) (upholding
the district court's finding of no IIED claim where the plain- *18  tiff had suffered anxiety attacks, received threatening and
abusive telephone calls, sought medical care, and began taking a prescription drug for his anxiety). Here there was no evi-dence
of any need for medication of any type or counseling of any type. In fact, Mr. Hicks remained at Epworth and is still there today.

B. The $1.5 Million Award for Mrs. Hicks's actual damages was excessive.

Mrs. Hicks's injury was a minor wrist fracture with some bruising. She had similar inju-ries both before and after the incident
here and brought no claim. The injury here was de-scribed in the medical records by her doctors as “minimally tender” for a
few weeks. No sur-gery was required to repair her injury. Limited pain medication over the course of twelve days was the only
medical treatment, along with a cast. The total expense was $5,212.64.

The trial judge awarded $1.5 million actual damages. Mrs. Hicks, like many elderly patients, also experienced three pressure
sores which had sporadically arisen and then resolved The trial judge's findings of fact fails to identify their actual cause or the
nature of damage incurred from then before they resolved.

An award for damages must be reasonably based on the actual evidence. It cannot be ac-uated by passion or prejudice. Chandler,
1957 OK 38, ¶27. Awards in all cases must be rea-onable; unconscionable and grossly oppressive damages may not be sustained.
Strubhart v. erry Mem'l Hosp., 1995 OK 10, 903 P.2d 263, 270; Okla. Stat. tit. 23, § 97. As the clear ecord confirms, $1.5 million
for actual damages to Mrs. Hicks is unreasonable, unconscion-ble, and grossly oppressive. The award's size demonstrates that
it was actuated by passion, artiality, or prejudice and cannot be sustained. It is nothing more than a punitive award la-belled
as actual damages.

*19  C. The $10 Million Unapportioned Punitive Award is not Supported by the Evidence.

1. The $10 million punitive damage award is excessive in light of EV's financial condition and its status as a non-profit
entity.

Punitive damages, while designed to punish and deter, are subject to particular con-straints. As the Supreme Court has explained
in Thiry v. Armstrong World Industries, 1983 OK 28, ¶22, 661 P.2d 515, 517:

The penalty should therefore not only match the misconduct, but of necessity should relate to the wealth
of the wrongdoer.

See also Williamson v. Fowler Toyota, Inc., 1998 OK 14, ¶I9, 956 P.2d 858, 863-64 (evidence was presented that dealership's
net worth which was greater than $3 million); Rode-bush v. Oklahoma Nursing Homes, Ltd., 1993 OK 160, ¶40, 867 P.2d
1241, 1252 (awarding punitive damages equal to distributions to partners).
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Likewise, the Supreme Court has made absolutely clear that punitive damages are not to cause bankruptcy, the very result
caused by the trial judge here. Thiry,1983 OK 28, ¶ 23. To avoid that bankruptcy, the trial judge must exercise considerable
control to avoid excessive punitive damage verdicts. See id.

Here, the empirical evidence as to the financial condition of EV was uncontroverted. In 2013, EV operated at a loss. In 2012,
EV had net income of $515,000. In 2012, EV's net worth was a negative $5,665,000. (ROA 2211, Tr. Vol. X, 1794). In 2013,
EV's net worth was a negative $6,075,000. Even before the construction of additional facilities that began in 2012, EV operated
at a loss in 2010. As a result of that expansion, EV had many millions of bonded indebtedness, larger than EV's net worth. (Id.)

The trial judge's approach to this information about EV's wealth, which type of evidence the Supreme Court has expressly
found necessary to evaluate for punitive damages, was unusual. First, the trial judge sustained objections to questions regarding
EV's bond covenants *20  and limited access to funds, information clearly relevant to EV's financial condition. (ROA 2111,
Tr. Vo. X, 1788, 1802). Further, and more revealing, when EV's counsel suggested at a pre-trial hearing that a large judgment
could force EV into bankruptcy, the trial judge responded in a manner that can only be described as dismissive. In the pre-trial
hearing on May 12, 2014, the court addressed the issue of a large award bankrupting EV but simply commented that, in a recent
nursing home case in her court, a defendant had similarly complained about potential bankruptcy, but a $7 million result had
not caused bankruptcy, so the court doubted it would here. (ROA 1777, Hearing Tr. 5/12/14, at 14). The trial judge, of course,
was wrong. The judgment drove EV to the Bankruptcy Court.

Further, the district court's findings of fact omitted any mention of the evidence as to EV's financial condition. In light of the
Supreme Court's requirement that a defendant's wealth be considered before punitive damages are awarded, the failure of the
trial court to mention that factor demonstrates error.

Not only did the trial judge's decision making process fail to consider the financial condition of EV, as confirmed by her
bankrupting punitive damage award, she ignored the nonprofit nature of EV and the impact of such a judgment on such a
community. For-profit entities have shareholders or partners to financially punish. See Rodebush, 1993 OK 160, 867 P.2d
1241. Non-profits have no such profit-driven owners. The individual managers and staff involved in the claimed negligence
and IIED are gone. Their compensation cannot be punished by the $10 million punitive award. The Board of Directors are
unpaid volunteers. Who then remains at this non-profit senior living center for the Oklahoma judiciary to punish? The only
answer is distressingly obvious. Every dollar paid in punitive damages is one less dollar available to spend on residents, one
less dollar for employee training, pay, and benefits, and *21  one less dollar for adequate staffing. If the district court had
analyzed the financial conditio of EV, it would have known that only two real possibilities exist for actually paying a $10illion
punitive damage award and they both impact only one source-charging residenthigher fees to cover the award or lower service
to residents to generate funds to cover thaward. In either case, the district court has made the choice to force current and future
residents to fund the payment of its $10 million punishment. This Court should not be complici in that injustice.

2. The $10 million punitive damage award is excessive because it bears no relation-ship to any injury actually caused
as confirmed by both the record and the findings of fact.

Two further parts of the record demonstrate the excessive nature of the punitive damage award requiring its vacation. First,
a review of the record confirms that the punitive award bears no relationship to any injury actually caused and is larger than
reason dictates to deter similar conduct by not-for-profit senior living communities. In assessing a claim of excessive punitive
damages, the appellate court reviews “to determine whether an award is reasonably related to the defendant's conduct and
related to the cause and extent of the injuries.” See Gilbert v. Security Fin. Corp. of Okla, Inc., 2006 OK 58, ¶46, 152 P.3d
165, 180. The Supreme Court “has not hesitated to reverse a punitive award when it is “excessive as a result of the passion,
prejudice, or improper sympathy” of the fact finder. Id. (quoting “Chandler 1987 OK 38, ¶27, 74 P.2d at 867-68).

Any actual damages shown in the record were indeed quite modest, if existing at all. As to Mrs. Hicks's minor wrist fracture,
she experienced minor discomfort and was healed with-out surgical intervention. That injury is not reasonably related to $3.0
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million in punitive damages. Likewise, as to Mr. Hicks, he required no medical or psychological treatment for *22  his claim
of severe emotional distress. No evidence suggests that $10 million is reasonably related to EV's conduct as to him.

The second part of the record that shows the excessive nature of the punitive award is the trial court's failure in its findings to
explain the connection between the damages actually suffered and the punitive damage award. (ROA 1339, Findings of Fact,
25-27). To describe the trial court's findings regarding punitive damages as cryptic is an understatement. The court entered
default on level 1, by way of sanction, as will be discussed below, and relied on nothing more than that sanction, which will
be shown as improper and without due process. The court then stated, without explanation, that Plaintiff proved by clear and
convincing evidence that Epworth acted intentionally and with malice and Plaintiff was therefore entitled to $10 million in
punitive damages. The court's findings provided no basis or reason for the amount of the award which was exactly double of the
combined actual tort damages of both Plaintiffs. An unsubstantiated maximum multiple simply does not satisfy the requirement
that the punitive award must be related to the cause and extent of the injuries.

D. Alternative Request for Remittitur

. Common sense requires either its vacation or a reduction of the damages awarded by the trial judge. Both the actual and
punitive damage awards were imbalanced and excessive. They must have been actuated by the trial court's passion, prejudice,
or improper sympathy. Therefore, in the remote event that this Court were to affirm the finding of liability for either Plaintiff,
EV respectfully urges the Court to require a very substantial remittitur as a condi-tion to affirmance. Buzzard v. Farmers Ins.
Co., Inc., 1991 OK 127, ¶49, 824 P.2d 1105, 1115; Chandler v. Denton, 1987 OK 38, ¶30, 741 P.2d 855, 868; Timmons v.
Royal Globe *23  Ins. Co., 1982 OK 97, ¶44, 653 P.2d 907, 910; Basden v. Mills,1970 OK 117, ¶28, 472 P.2d 889, 896.

PROPOSITION III: ALL THREE SANCTIONS, INCLUDING STRIKING EV'S RIGHT TO A JURY,
WERE IMPROPER AND THE COURT SHOULD HAVE GRANTED EV'S MOTION TO VACATE

A. Facts Related to Sanctions Issues

A discussion of all the discovery to EV would take far more space than allowed. An ex-ample can be seen in the footnote below. 8

In motions during July, 2013 and later into De- *24  cember of that year, Plaintiffs' repeated attempts to seek the remedy of
default and similar discovery sanctions culminated in a lengthy Motion for Sanctions filed under seal on Febru-ary 25, 2014.
(ROA 656). Because EV's lead trial counsel's employment with his firm had terminated, a substitute partner filed a response
on March 24, 2014, (ROA 670) and all issues were heard at a hearing on April 18, 2014. (ROA 2218, Hearing Tr. 4/18/14).

The primary complaint of Plaintiffs was late production of various items during the course of discovery. (Id.) EV's counsel
responded that although there had been some delays, most of the large volume of over 25,000 documents had been produced long
before, and that most had been produced in January, over 4 months before trial, along with a few others found in April before
the hearing. (ROA 670, Response to Motion for Sanctions). The court seemed most concerned about an incident involving a
file that had been kept by an ex-director of nursing (DON) Lois Baer, saying “I just find it incredulous” that the file had not
been previously produced. (ROA 2218, Hearing Tr. 4/18/14, at 110). Lois Baer had long been an ex-employee of EV. Plaintiffs
had neither talked to her nor scheduled her deposition until January 9, 2014.

On January 7thEV's counsel met with her off EV's premises. She remembered a locked file cabinet she had kept while she
served at EV that had contained her investigation file on the Hicks incident years earlier. EV' counsel immediately contacted
EV, the file was found, and produced to Plaintiffs' counsel on the next day, still a day before Baer's deposition. (ROA 635,
Hearing Tr. 1/17/14, at 22-24). Epworth's counsel had explained that when they unlocked the cabinet and found the file, it was
labeled “Hicks”, but that it was in a drawer with unrelated files, not investigation files. (Id. at 37).
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*25  At the April 18th hearing, the current Director of Nursing, Andrea Morgan, explained that she had not known to go look
in that locked cabinet because it primarily contained old and unrelated items. She testified that when EV's counsel had met with
Ms. Baer on January 7, 2014, they had called to tell Ms. Morgan where she might find a key to one of twelve cabi-nets that
had been in Mrs. Baer's old office at EV. Ms. Morgan explained to the court that many of the cabinets in that office contained
ten-year-old information and she had just never been into that particular one that was locked. After Morgan found the key
and opened the drawer, the Hicks file was found and promptly produced before Baer's deposition, over four months before
trial. (ROA 2218, Hearing Tr. 4/18/14, at 51-53). At this hearing, the court awarded a partial default on the issues of breach of
contract and negligence, but reserved the claim of ID and any punitive damages for a jury. (Id. at 108-114).

New counsel for Epworth and Motion for Reconsideration.

EV's CEO, John Harned, had attended the April 18th sanction hearing resulting in the partial default. EV terminated its prior firm.
Successor counsel appeared and quickly filed a motion to vacate the default and it was heard on May 12th. (ROA 1777). Two EV
witnesses explained that prior attorney Mr. Law had not sufficiently kept EV advised about the many prior hearings or that the
sanction of default was likely. Plaintiffs' counsel urged that because EV blamed their prior law firm, all prior communications
with that firm must be produced, although trial was about a week away. (ROA 1777, Hearing Tr. 5/12/14, at 18, 22). New counsel
therefore produced documents between EV and counsel in-camera. (Id.) The court stated it would allow Plaintiffs' counsel to
see only items about EV having been warned by its attorneys about sanctions, but would not disclose communications about
defense strategy or other sensitive documents. EV counsel said he had no problem with the court seeing such *26  documents
in camera. (Id. 37). There was no threat at that time of the court also being the sole fact-finder on liability and damages.

At the May 12th hearing to reconsider, EV's Ms. Cantu said she had not previously known about the prior discovery hearings
in July, December and January. She had heard the judge was angry about things such as the Lois Baer file found before her
deposition in January, but she had never understood a default might happen. (Id. 75-76). Mr. Hared, CEO, tes-tified similarly
and explained he had been asked to attend the April 18th hearing, but had not understood the gravity of it until the end. On cross-
examination, Harned was asked if he had interviewed all of the people at EV to make sure prior counsel had not given a copy
of the motions for sanctions to them before the April 18th hearing. Hared noted that he had not everyone about that. (Id. 182).

The May 13th correction by EV's employee Cantu and successor counsel.

By the next morning, May 13th, Ms. Cantu had provided successor counsel with an email and legal memos from EV's initial
law firm to her dated in March, 2014, which showed that firm had sent EV a chart discussing some of the pending discovery
issues and referring to a motion for sanctions. EV counsel immediately sent these documents to the court and oppos-ing counsel
by 6:40 a.m. on May 13, 2014. (ROA 1778, Hearing Tr. 5/16/15, at 17).

The May 16th motion for default on punitive damages.

The next event was the final pretrial conference set for Friday, May 16th. Before address-ing the pretrial order, the court and
Plaintiffs' counsel raised the email EV counsel had dis-closed at 6:40 a.m. on May 13th which showed EV's initial firm had
sent a memo to EV about sanctions. Plaintiffs then accused all of the EV employees who had even attended the May 12 hearing
of giving false testimony. (ROA 1778, Hearing Tr. 5/16/15, at 8). After the court *27  asked what further sanctions Plaintiffs'
desired, the Plaintiffs' counsel orally moved that the court enter a default on punitive damages. (Id. 15-16.) EV counsel informed
the court that it was Ms. Cantu herself who alerted him to the memo after the May 12 hearing and said “when she realized
it was there, she got it to me and said ‘You have got to get this to the judge.” (Id. 17). The court questioned why Cantu's
affidavit had said she “did not hear about default judgment as any potential sanction until... the court had granted it.” (Id. 17).
EV successor counsel replied that the email communication talked about sanctions, but not a default, and also that his firm's
hurried search through many documents uploaded to a computer had missed the March 13 email and memo. (Id. 18). The court,
without affording any opportunity for an evidentiary hearing or briefing and without issuing a show cause order on the oral



William HICKS, individually,and as Guardian Ad Litem for..., 2015 WL 3999225...

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 16

motion, then granted default on punitive damages. The trial judge further ruled that the jury would be instructed about EV's
violations and that the jury should consider the disobedience when considering punitive damages on the merits. (Id. 41). The
court further ordered that EV successor counsel produce additional documents between him and a law firm in Oklahoma City
that was by then defending the initial firm from any potential malpractice claim, and that these documents be delivered to the
trial judge by noon on May, 19th, the day before trial.

Jury stricken on oral sanctions motion the first day of trial, May 20th.

EV counsel delivered to the court a three-ring notebook with the documents on May 19th as ordered. The next day, May,
20th, the first day of trial, the court discussed some of the new documents that had been produced. (ROA 2202, Tr. Vol. I., 9).
From EV's new counsel's latest production, the court handed to all counsel an April 4, 2014 conflict-waiver letter which EV's
initial firm had written to John Harned referring to the pending sanctions motion. The letter stated that the sanctions motion
“had previously been sent to you,” but no copies *28  were attached to the letter. (Id. 24-25, Ct.Ex.2). The court also handed
Plaintiffs' counsel an email from one of EV's initial counsel to EV's Cantu discussing general categories of documents in the
motion for sanctions, but not the default relief requested. (Id. Ex.1). Plaintiffs' counsel then orally asked for further sanctions
because the testimony of EV's witnesses at the May 12 hearing seemed inconsistent with the documents, even though EV was
unsuccessful at that May 12 hearing. (Id. 35-37).

The new documents that the court ordered EV's counsel to produce contained highlight-ing of sensitive items regarding
discussions about settlement. (ROA 2202, Tr. Vol. I, Ct.Ex.3). After seeing the conflict-waiver letter handed to him by the
court, Plaintiffs' coun-sel then requested “that this court strip them of their right to a jury trial and that this matter be tried to
this court from the bench.” (Id. 49). Plaintiffs said EV was “hanging by their fin-gernails” hoping they would get a jury trial
and asked that the court “not allow them to have it.” (Id. 51). Without affording the opportunity for an evidentiary hearing or
briefing, the court again ruled on an oral motion for sanctions. The court then stated it would release the jury and began nonjury
trial right away. (Id. 54). EV objected because the right to jury trial was a constitutional right under federal and state law, that
EV had not had due process, and further requested an assignment to a new judge. EV's counsel further objected that the court
had been privy to settlement discussions in the documents that had been produced. (Id. 55).

B. The sanctions were reversible error.

Three distinct sanctions were imposed on EV. The first, April 18th, was based on discov-ery issues involving late discovery
production. The last two were granted immediately upon oral motion without any due process, based solely on perceived perjury
by two EV witnesses *29  in support of an unsuccessful motion that EV's new lawyer had hurriedly filed in a failed at-tempt
to vacate the default.

The last of these three sanctions was striking EV's constitutional right to a jury in an er-roneous and unprecedented fashion.
The standard of review on the removal of the right to a jury trial is not discretionary, but rather de novo. Here, the striking of
the jury is in direct vio-lation of clear Oklahoma law and is without support. The law absolutely requires reversal and a new
trial on this basis alone.

For purposes of maintaining the chronological order of the sanctions, the wholly unsupported striking of the right to a jury trial
is addressed at the end of this Proposition.as it was the very last to take place, occurring on the morning of trial as the jury
waited outside the courtroom and as EV objected.

1. First default based on discovery delays failed to comply with the Supreme Court's requirements.

Space does not allow an in-depth discussion of every issue raised in the discovery motions, but they are listed (redundantly)
in Plaintiffs' Motion for Sanctions filed February 25th and answered in EV's Response filed March 24th. (ROA 670). EV's



William HICKS, individually,and as Guardian Ad Litem for..., 2015 WL 3999225...

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 17

Response, filed March 24th, almost two months before trial, showed that Plaintiffs had requested a mountain of documents, and
that most of over 25,000 had already been produced by January, about 5 months before trial, and many of them were irrelevant
or inadmissible. Although some were produced in early April, Plaintiffs failed to show that they were critical to prove what
had happened in her room.

Before issuing such sanctions, a trial court must make specific fact findings of very important factors required to support a
default:
1. The quantum of prejudice noncompliance has caused the adversary;

*30  2. The extent of interference with the judicial process;

3. The culpability of the litigant;

4. Whether the court warned the party in advance about default;

5. The efficacy of lesser sanctions.

Hotels, Inc. v. Kampar Corp., 1998 OK CIV APP 93 ¶19, 964 P.2d 933, 936, cert. denied (cited with approval by Barnett v.
Simmons, 2008 OK 100, ¶21, 197 P.3d 12, 20).

The trial court believed that the fourth element was satisfied due to many prior hearings and the courts statements about potential
default to EV's initial counsel. But factors 1, 2, 3, and 5 were not satisfied to the degree needed for such a harsh sanction. At
the April 18th hearing, there was no evidentiary showing of how justice had been thwarted because specific items had been
produced too late. Plaintiffs had gotten all documents that could be found (most of them long before trial), so there was not
significant prejudice. The problem Plaintiffs complained about (insufficient time to review the most recent ones) was in part
a result of their own choice to seek such broad discovery, and to delay depositions until January before the May trial. The
Plaintiffs failed to sufficiently show such serious actual prejudice that other less severe sanctions could not have sufficed.

The fifth factor, related to efficacy of lesser sanctions, was not satisfied because instead of a default, many options designed
to fairly try the case on the merits should have been employed. To the extent Plaintiffs could have factually shown that late-
produced documents presented time constraints, a continuance convenient for their counsels trial schedule should have been
considered, assuming a trial on the merits is what Plaintiffs desired. In the few areas in which documents had been found
that could have been discussed at a prior deposition, an additional deposition conducted at EV's cost could have been allowed
(although Plaintiffs had already declined that offer four months earlier in January). To the extent any relevant items had been
lost (EV saved the security camera still-photos of entrance/exit to the build-30 *31  ing, but hadn't kept the full video, which
was periodically taped over long before Plaintiffs requested it), some reasonable adverse inference instruction might have been
given, although the cameras did not record anything near or in Mrs. Hicks room anyway.

Perhaps the most effective sanction for late-produced documents is the one most com-monly applied: the court could have
prevented EV from using any of them favorable to EV, while allowing Plaintiffs to use any of them at their exclusive option.
Thus, lesser sanctions were available to remedy the comparatively small level of prejudice to Plaintiffs, rather than a default
depriving EV of its day in court on the negligence and breach of contract claims. Ashford v. Coffey, 2009 OK CIV APP 14, ¶
14, 214 P.3d 814, 816 (holding that trial court abused discretion entering a default where it could “find nothing in the record
the court ever considered less drastic sanctions”); see also EBI Securities Corp., Inc. v. Net Command Tech, Incl, 85 Fed, Appx.
105, 109 (10th Cir. 2003) (reversing and remanding where no explanation existed for why a sanction less than default would
not have been appropriate).
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In addition to the failure to show lesser sanctions were appropriate remedies, Plaintiffs failed to show how they had been
prejudiced to a sufficient degree for default. The court clearly failed to apply the second factor and consider the nature of
prejudice (or lack thereof) to the Plaintiffs:

... I take to heart your comments that a lot of the information, such as the personnel files, may not be relevant,
but I don't think that is the standard. The Plaintiffs are en-titled to request this information. If it is something
that they feel they believe they need to prepare for the case, the fact that they may or may not actually use
it in the trial is, I think, not an important factor.

(ROA 2218, Hearing Tr. 4/18/18, at 109).

Further, one of EV's prior counsel explained that he had produced many of the recent documents out of caution, even though
his ex-partner had probably already done so, and *32  many were documents beyond what had even been requested. (ROA
2218, Hearing Tr., 4/18/14, at 94-98). Unwittingly, by trying to be more diligent than necessary, EV's new de-fense counsel
was running into the teeth of a statement the court had made to his former partner five months before trial that if EV found and
produced more documents, a default would be granted. (ROA 635, Hearing Tr. 1/17/14, at 51). But our discovery principles
point the opposite way. The purpose of the discovery is to provide for the production of relevant documents and information
that may lead to a resolution on the merits. Because resolutions on the merits are strongly favored, draconian sanctions are
only appropriate when aggravat-ing factors outweigh the strong predisposition to resolve cases on their merits. Hotels, Inc. v.
Kampar Corp., 1998 OK CIV APP 93 ¶19, 964 P.2d 933, 936 (overruling default for failure to respond to discovery); Guyton
v. Guyton, 2011 OK CIV APP 92, ¶13, 15, 262 P.3d 1145, 1151; Pinson v. Equifax Credit Info. Servs., Inc., 2007 WL 690123,
*2 (N.D. Okla. Mar. 2, 2007) (dismissal improper for delays in production).

Most documents, such as the medical records, and the basic information and statements about the incident, had been produced
over a year before trial. (ROA 670). Even the Lois Baer file found in the locked cabinet was produced before her January
deposition, some five months before trial. Revelations at or before depositions often lead to new memories about other relevant
documents.

Even where actual destruction of evidence exists, courts typically fashion tailored spolia-tion jury instructions or orders
excluding the party at fault from using certain types of evi-dence. The most severe of sanctions are only imposed when they
necessary, i.e., when in-structions or evidentiary rulings would not suffice. See Holm-Waddle v. William D. Hawley, M.D.,
Inc., 1998 OK 53, ¶ 10, 967 P.2d 1180, 1182 (noting that severe sanction could be *33  used where one party's destruction of
evidence rendered it “impossible” for opposing side to have fair trial, but upholding trial court's decision to use ameliorating
evidentiary instruc-tion); Barker v. Bledsoe, 85 F.R.D. 545, 549 (W.D. Okla. 1979) (declining to enter severe sanction even
though one party clearly destroyed vital evidence, thus using ameliorating tool of evidentiary rulings, instructions, and monetary
sanctions); Barnett v. Simmons, 2008 OK 100, ¶ 21, 197 P.3d 12, 20 (discussing basic spoliation rule) (citing West v. Goodyear
Tire & Rubber Co., 167 F.3d 776, 780 (2d Cir. 1999)). In Goodyear, the trial court was reversed for issuing severest of sanction
for spoliation, because other evidentiary instructions and rulings could have been used instead. Goodyear Tire & Rubber Co.,
167 F.3d at 780.

But EV was prevented from even getting its explanation before a jury. Plaintiffs' Motion For Sanctions, filed about three months
before trial, fails to reveal items that were lost or destroyed that would be in any way dispositive of the core issue about exactly
what happened in Mrs. Hicks's room, about her medical treatment, or anything else sufficient to justify a death-penalty sanction.
Instead, the main complaint was that they did not have sufficient time to read and work with their experts on what had been
produced. (ROA 2218, Hearing Tr. 4/18/14, at 105-108). Yet ironically, Plaintiff Mr. Hicks recovered at least $10 million in
IIED damages on a claim that was never pleaded or revealed until trial, and accordingly the defense had no chance to conduct
any discovery on it.
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C. The Last Two Sanctions, Based Upon Allegedly False Witness Testimony in a Pre-Trial Hearing, Exceeded the
Courts Power under the Law.

The trial court's last two sanctions were: (1) default on punitive damages with an adverse jury instruction; and (2) at the next
hearing, striking the jury trial. These sanctions were pur-portedly discovery sanctions - they were explicitly issued pursuant
to the standards of Okla. Stat. tit. 12, § 3237(B), and supposedly justified by the case of *34  Payne v. DeWitt, 1999 OK 94,
995 P.2d 1088. But the conduct serving as the grounds for the court's sanctions was not discovery violations. To the contrary,
the court granted a default on punitive damages the day the pre-trial order was signed solely because it believed individuals of
EV offered testimony that the court found likely untruthful in support of an unsuccessful EV motion. This testimo-ny had been
offered by two witnesses in support of EV's motion to vacate the earlier default judgment, addressing issues related to how poor
their communications had been with EV's defense counsel, and not to the merits of the case. EV lost the motion. The testimony
was about inadequate communications with prior counsel, not the substance of the discovery. The court's own Order, written
months after the trial, expressly stated the sanction was solely based on that testimony being “in serious doubt”:

Additionally, at the May 16, 2014 Hearing in which Plaintiffs renewed request for additional sanctions was
heard, Plaintiff made an oral motion that, based solely on Defendant's false testimony provided to this Court
on May 12, 2014 and the subse-quent evidence placing this testimony in serious doubt, this Court render
[sic] de-fault judgment against Defendant as to Punitive Damages.”

(ROA 1825-83, 9/2/14 Order) (emphasis added).

As to the sanction of striking the jury, it was granted a few days later, practically mo-ments after an oral motion was made on the
first day of trial, while a jury was waiting outside for which EV's counsel had prepared. The sanction was granted only because
additional evi-dence caused the court to believe more strongly that EV's testimony at the May 12th Motion to Vacate was false.
Both of these sanctions, on May 16th for default on punitive damages, and on May 20th, striking the jury, were for the same
alleged untruthful testimony supporting the unsuccessful motion to vacate the erroneous default judgment. Both sanctions were
erro-neous for reasons that attack the heart of our justice system.

*35  First, these types of sanctions apply only to discovery violations. They are to be appropriately tailored to discovery

violations causing the opposing party major prejudice in presenting their case which cannot be ameliorated any other way. 9

The discovery code does not confer judicial power to enter such sanctions as a mechanism for a court to summarily punish a
party for what the court concludes was untruthful testimony, particularly when it relates to an excuse for a prior delay rather
than the substance of the discovery itself. See Okla. Stat. tit. 12, §3237(B). No matter how suspicious a court may feel regarding
testimony by a witness at any stage of litigation, it does not serve as a proper ground for ruling that a party immediately loses
on the merits of any portion of the case, nor for striking a party's constitutional right to trial by jury, especially where liability
issues remain as they did here. Sanctions of default and of striking a jury should never have been considered as sanctions for
alleged false testimony.

These sanctions are also erroneous because they undermine fundamental procedures of our justice system. At the heart of our
system is the principle that determining whether witnesses are truthful should be decided at trial if the testimony is relevant to
the merits. See, e.g., Morales v. City of Okla. City ex. rel. Oka. City Police Dept., 2010 OK 9, ¶7, 230 P.3d 869, 874 (explaining
the unyielding importance of permitting issues of fact and credibility to be resolved by a fact finder at trial, and that this is a
fundamental right of every party). Judges are not permitted to resolve such matters and render judgment based on the court's
resolu-tion of fact issues before trial. Id. This is so, even if the fact issues are highly material to the *36  actual merits of
the case, which they certainly were not in this instance. Id. When alleged un-truthfulness occurs, it should be addressed at
the trial, and the fact-finder considers any un-truthfulness in its determination as to the facts. But this important process was
turned back-wards here, as the court believed that a misrepresentation was made during a proceeding be-fore trial, and then
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as a punishment, ruled that the defendant completely lost on liability for punitive damages and, moreover, would no longer
have the right to a jury trial at all.

D. The Standard of Review for Depriving a Party of their Constitutional Right to a Ju-ry is Not a Discretionary One,
but Rather is De Novo.

The right to a jury trial is guaranteed by Article 2, Section 19 of the Oklahoma Constitu-tion. Fields v. Saunders, 2012 OK 17,
¶1, 278 P.3d 577, 579. For this reason, as the Oklaho-ma Supreme Court has recently reaffirmed, issues pertaining to the right
to a jury trial are not subject to discretionary review. Id. Rather, the appellate court must review the decision de novo in terms
of both law and factual assumptions made by the trial court. Id. As the Su-preme Court stated even more recently:

First, a violation of the right to jury trial not only implicates due process, but presents a fundamental
constitutional issue that is reviewable de novo.

In re H.M.W., 2013 OK 44, ¶13, 304 P.3d 738, 741 (citing Fields, 2012 OK 17).

The appellate court must exercise its own independent judgment on such issues de novo. Tsotaddle v. Absentee Shawnee Housing
Authority, 2001 OK CIV APP 23, ¶15, 20 P.3d 153, 159 (“Where a case involves a violation of constitutional rights, an appellate
court shall ex-ercise its own independent judgment on questions of both law and interpretation of facts.”)(emphasis added).
Indeed, in In re H.M.W., the Oklahoma Supreme Court extended its review beyond the issues raised in the pleadings before
it, applied de novo review, and *37  reversed an improper refusal of the right to a jury trial. In re H.M.W., 2013 OK 44,¶13,
304 P.3d 738, 741.

Although the removal of the right to a jury in this case was intended by the trial court to be issued as a sanction, it is nevertheless
to be reviewed de novo. Fields, 2012 OK 17, n.5, 278 P.3d 577, 579. The Supreme Court has explained that if the issue presented
involves a violation of a party's right to a jury trial, de novo review applies even if the underlying pro-cedure would ordinarily
be determined under the abuse of discretion standard. Id.

E. Striking EV's Right to a Jury Violated EV's Constitutional Rights, Which Requires Reversal.

The Oklahoma Supreme Court has made it unequivocal that the right to a trial by jury is of the utmost importance and cannot
be removed except where there is: 1) actual consent, or, 2) waiver. Specifically, the Supreme Court stated:

Where the Constitution provides that the right of trial by jury shall remain inviolate, legislation must be
both construed strictly and observed vigilantly in favor of the right. This right cannot be surrendered except
by voluntary consent or waiver - it cannot be abrogated arbitrarily by a court.

A.E. v. State, 1987 OK 76, ¶11, 743 P.2d 1041, 1048 (citing Seymour v. Swart, 1985 OK 9, ¶5, 695 P.2d 509, 511; Rothweiler
v. Superior Court of Pima County, 410 P.2d 479, 485, (Ariz.1966); Application of Banschbach, 323 P.2d 1112, 1114 (Mont.
1958) (where right to jury trial exists and court determines the facts without jury, it exceeds its jurisdic-tion)).

It has been explicitly stated that “courts have a duty to enforce strict observance of the constitutional and statutory provisions
designed to preserve inviolate the right to and purity of jury trial.” In re H.M.W., 2013 OK 44, ¶ 13, 304 P.3d 738, 741. Any
doubts, even with respect to interpreting legislation, are to be resolved in favor of a trial by jury. Id.

*38  Further, the Court has explained, in Jackson v. Gen. Fin. Corp., 1953 OK 22, ¶9, 253 P.2d 166, 168, that the question
of whether there has been a waiver is governed by Okla. Stat. tit. 12, § 591. That statute provides that waiver can only occur
in very limited circum-stances, none of which are present here:
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The trial by jury may be waived by the parties, in actions arising on contract, and with the assent of the
court in other actions, in the following manner: By the consent of the party appearing, when the other party
fails to appear at the trial by himself or attorney. By written consent, in person or by attorney, filed with
the clerk. By oral consent, in open court, entered on the journal.

Okla. Stat. tit. 12, § 591.

The trial court here violated the constitution and section 591 because there was no con-sent and clearly was no waiver under
the plain language of section 591. The parties were pre-sent, and there was no default as to liability or damages on the claim
which ultimately sup-ported two thirds of the damages, Mr. Hicks's new IIED claim. Accordingly, the trial court's striking of
the jury is reversible error.

Indeed, EV submits that allowing such a sanction in these circumstances would be un-precedented. EV has searched the case
law and found no case in which a jury was stricken as a sanction for perceived perjury in an unsuccessful pre-trial proceeding.
In fact, the Supreme Court of Iowa determined that allowing removal of right to jury to be imposed as a sanction would be
impermissible for these same reasons. R. E. Morris Investments, Inc. v. Lind, 304 N.W.2d 189, 192 (Iowa 1981) (“Such an
interpretation would clearly abridge the constitu-tional guarantee of trial by jury, and consequently cannot be permitted.”)

Even if the trial court had the legal authority to strike the jury under these circumstances, which it did not, the court's own order
shows that the removal of the jury was the result of the court's conclusion that there was “serious doubt” as to the testimony of
two of EV's wit-nesses in a pre-trial tangential proceeding which EV lost. As a matter of law, this “doubt” as *39  to something
that failed to carry the day could not have been the basis for striking the invio-late right to a jury trial where EV demanded it.
In re H.M.W., 2013 OK 44, ¶ 13, 304 P.3d 738, 741.

The striking of the jury was also procedurally flawed because it violated EV's constitu-tional right to a jury trial without due
process. The oral motion by Plaintiffs for striking the right to a jury trial as a “sanction” was granted immediately upon its
making. The witnesses were never given an opportunity to explain their testimony. Like EV, the witnesses them-selves had
a constitutional right to face specific allegations, time for presenting their defense in the form of their own explanation, and
possibly present other witnesses, before a jury.

In stripping EV of its constitutional rights, the trial court relied on the distinguishable case of Payne v. DeWitt. In Payne, the
court had defaulted the plaintiff because the defendant had not only repeatedly refused to cooperate in any discovery by refusing
to give his deposi-tion multiple times, but the refusal to even give a deposition was after the defendant had run from the scene
of a wreck in which his personal car was involved. After having ordered him for the last time to show up for his deposition and
answer questions, there obviously wasn't any other thing the trial court could have reasonably done, so a complete default was
ordered. The simple and obvious hit-and-run fact pattern in Payne is clearly distinguishable from the complex history of EV's
attempts to satisfy Plaintiffs lengthy, broad, and ever-morphing dis-covery.

Further, the discussion in Payne only noted that parties historically have not been entitled to jury trials when the only issue
remaining after a full default is an “evidentiary hearing on damages.” 1999 OK 93, n.18, 995 P.2 at 1093-94. This is not
surprising, as defaults for fail-ure to answer and evidentiary damage hearings are commonplace. Thus, Payne merely con- *40
firmed that historically, parties who have completely defaulted are not entitled to a jury trial at what is solely an evidentiary
damages hearing. Id. Payne did not authorize trial courts to “strip” EV of its right to jury trial as some form of a sanction for
perceived perjury when lia-bility issues remained for trial, including the on-defaulted IIED claims. EV's right to a jury on the
unresolved IIED claim remained.

Further, the right to a jury was lost without any due process. Because the last two sanc-tions were issued based on perceived false

testimony, EV and the two witnesses at issue should have been given a full and fair opportunity to be heard on the record. 10
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In short, the trial judge's error in imposing two sanctions, including striking the jury is palpable for at least three reasons. First,
the district court had no statutory authority for such sanctions. Sec-ond, the trial judge violated fundamental due process by
denying a constitutional right and imposing other penalties without notice, an evidentiary hearing, and briefing. Third, the dis-
trict court imposed the sanctions for conduct that changed nothing. The motion to vacate the default judgment was denied,
notwithstanding any alleged perjury.

PROPOSITION IV: THE DISTRICT COURT COMMITTED REVERSIBLE
ERROR BY AWARDING $650,043.00 OF ATTORNEY FEES

A. Attorney Fees Were Not Recoverable Through Mrs. Hicks's Contract With EV.

The court awarded $650,043.00 in attorney fees. (Supp. ROA, 11  Regarding Plain- *41  tiff's Motion for Attorney's Fees and
Costs, “Fee Order”, 1/13/15, at 3, 4). The award was based on (1) breach of the contract between EV and Hicks, and (2) as a
sanction for failing to admit Requests for Admission going to Mr. Hick's claim for intentional infliction of emo-tional distress.
(Id. at 3).

Oklahoma law permits recovery of attorney fees by the prevailing party only if permitted by specific statute or contract allowing
for their recovery. Head v. McCracken, 2004 OK 84, 1114, 102 P.3d 670, 680. Exceptions are narrowly construed. Id. Where
a right to fees is based upon contract, the agreement must contain a provision for the recovery of fees upon which the claiming
party relies. See generally Eagle Bluff, L.L.C. v. Taylor, 2010 OK 47, 237 P.3d 171, 180. Interpretation of a contract is a matter
of law for the court. Dod-son v. St. Paul Ins. Co., 1991 OK 24, ¶ 12, 812 P.2d 372, 376. Issues of law are reviewed un-der a de
novo standard. Kluver v. Weatherford Hosp. Auth., 1993 OK 85, 14, 859 P.2d 1081, 1084.

The trial court awarded Mrs. Hicks attorney fees with regard to her negligence and breach of contract claim by incorporating
EV's Resident Handbook into Mrs. Hick's Admis-sion Agreement with EV. (Fee Order, 1/13/15, p. 3). Mrs. Hicks entered

into an Admission Agreement in March 2007 for EV's licensed Continuum of Care Facility. 12  (Supp. ROA 378-595, Ex.1,
Residency Agreement; Ex.2, Admission Agreement, Motion for Fees, 9/24/14). The Handbook (Supp. ROA, 4-377, Ex.D, P.'s
Motion for Fees, 8/19/14) enumerated a list of Residents Rights and Responsibilities, including right to receive appropriate
medical care or *42  to be free of abuse. Plaintiffs argued the conduct underlying Mrs. Hicks's claims against EV triggered
a provision which stated in part:

[A]n action may be brought against an individual by a Resident who is injured by any violation of this section, or who shall
suffer injury from any person whose threats would cause a violation of this section if carried through, may maintain an action
to prevent, restrain or enjoin a violation of this section shall be established in any action, the court shall enjoin and restrain or
otherwise prohibit the violation of threatened violation and assess in favor of plaintiff and against the defendant the cost of the
suit and the reasonable attorneys fees incurred by the plaintiff. If damages are alleged and proved in the action, the plaintiff
shall be entitled to recover from the defendant the actual damages sustained by the plaintiff.

Id.

The handbook has no characteristics of an express or implied contract, which Plaintiffs did not dispute. See generally Hayes
v. Eateries, Inc., 1995 OK 108, 95 P.2d 778; Hinson v. Cameron, 1987 OK 9, n.28, 742 P.2d 549, 556 (manuals as implied
contracts). Rather, Plaintiffs maintained that the Oklahoma State Department of Health's regulations on “Continuum of Care
and Assisted Living” incorporated this provision into Mrs. Hicks's contract with EV's Continuum of Care facility, under OKLA.
CODE 310:663-13-1(b).

Section 663-13-1(b) provides that “each assisted living center” shall furnish residents a complete contract and that rights,
privileges, and assurances in marketing materials are deemed incorporated therein. The statute makes no reference to contract
with a Continuum of Care facility. “Continuum of care facility” is separately defined under the Okla. ADMIN. Code as “a
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home, establishment or institution providing nursing facility services as defined by Section 1-1902 of Title 63 .... and one
or more of both of the following: (A) assisted liv-ing center services.... and (B) adult day care center services See also Okla
Admin. Code 310:663-3-7 (“Services and care specific to continuum of care facility”). Throughout part 310, “assisted living”
and “continuum of care” are referred to separately, with distinct *43  rules. See e.g. Okla. Admin. Code 310:663-3-2 through
663:3-3-8; 310:663-5-1, 5-2, 5-4, and 5-5; 310:663-7-1a)-(e) and 310:633-7-1(b). A reasonable interpretation of 663-13-1(b)

is that it is intentionally limited to assisted living centers. 13

Plaintiffs offered no legal precedent to support the application of section 310:663-13-1 to Continuum of Care contract, other
than to insist that Okla. ADMIN. Code 310:663-3-7(d) applies all assisted living regulations to a Continuum of Care Facility.
Section 633-3-7(d) cannot be read so broadly. Rather, that section restates that a Continuum of Care facility is required to
provide a nursing or specialized facility component, along with either an adult day care or “service appropriate to an assisted
living center operating in full compliance with the Act and OAC 310:663.”

While the regulation clearly requires a Continuum of Care facility to offer nursing care services and services appropriate to
an assisted living center, as EV does, that provision does not indicate an intent to apply regulations regarding the form and
content of a contract with an assisted living center to a licensed Continuum of Care facility. This lack of intent is ech-oed
by the deliberate omission of any reference to a Continuum of Care facility in *44  OKLA. Admin. Code 310:663-13-1(b).
The trial court lacked basis under statute or contract to sup-port its fee award on Mrs. Hicks's claim. (See Fee Order, Jan. 13,

2015, p. 3). 14

B. The Trial Court Erred in Awarding Fees for Failure to Admit Requests for Admis-sion.

At Plaintiffs' request post-trial, the trial court awarded attorney fees on Mr. Hicks's in-tention infliction claim under Okla. Stat
tit, 12, § 3237(D), for EV objecting to or failing to admit eleven Requests for Admission. (Supp. ROA, 1058, Fee Order, 1/13/15,

at 3; Hearing Tr. 10/31/14, at 19-31). 15  Some examples of the Requests were:

REQUEST NO. 1: Admit that Virginia Hicks was assaulted on May 9, 2010.
REQUEST NO. 2: Admit that the assault and/or injuries of Virginia Hicks were not caused or contributed to by any negligence
on the part of Virginia Hicks.

REQUEST NO. 10: Admit that you and/or your agents and/or employees breached the contract entered by Virginia Hicks,
through William Hicks.

REQUEST NO. 17: Admit that Home Instead employees did not cause injuries to Virginia Hicks.

(Supp. ROA 378-598, D.'s Ex.6, EV's Objection to Motion for Fees; Supp. ROA 1026, Hearing Tr. 10/31/14, at 29).

EV's Responses were served in 2012, two years before Mr. Hicks raised his intentional infliction claim at trial. Therefore, none
of the fees incurred by Plaintiffs before trial could have been directed to this last-minute claim, so it was clearly error to award
fees for failing to admit facts on a claim not yet pending.

*45  1. The Requests were of no substantial importance to Mr. Hicks's intentional in-fliction claim and/or he was not
required to prove the substance of the requests at trial.

Okla. Stat. tit. 12, § 3237(D) provides for expenses and fees incurred in making proof of a matter if the party proves the truth
thereafter, but award is not appropriate if:
1. The request was held objectionable pursuant to subsection C of Section 3236 of this title; or
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2. The admission sought was of no substantial importance; or

3. The party failing to admit had reasonable ground to believe that he or she might prevail on the matter; or

4. There was other good reason for the failure to admit.

The purpose is to compensate a party for unnecessary expense of proving “the substance of the admission sought.” Meadows v.
Wal-Mart Stores, Inc., 2001 OK 25, ¶¶7, 16, 21 P.3d 48, 51, 53. The rule extends only to denials of requests for admission of
facts later proved at the requestor's expense. Melanson Co. v. Hupp Corp., 391 F.2d 902, 903 (3d Cir. 1968). A court's award
of sections under section 3237 is reviewed for abuse of discretion. Barnett v. Simmons, 2008 OK 100, 1123, 197 P.3d 12, 20.

The trial court's decision to award fees rested on a determination that Mr. Hicks was still required to present evidence on these
facts to establish Level II punitive damages - intentional, malicious conduct - for his intentional infliction claim at trial. (ROA
1026, Hearing Tr. 10/31/14, at 24-29). The bulk of the Requests do not directly concern the grounds of Mr. Hick's late IIED
claim, and as shown above, that claim had no merit in any event. Therefore, all fees awarded should be reversed. See e.g.
Lawrence v. Northwestern Nat. Life Ins. Co., 716 F.Supp. 883, 886 (D. Md. 1989)(piaintiff not damaged by failure admit and
could not recover fees); Marchand v. Mercy Med. Center, 22 F.3d 933 (9th Cir. 1994)(though negligent *46  and causation
should have been admitted, plaintiff still had to prove rest of case and was entitled to only ortion of fees awarded).

2. Defendants had reasonable grounds to believe it may prevail or other good rea-son for failure to admit

Section 3237 does not allow for fees for failure to admit, if a defendant has reasonable grounds to believe it may prevail, or
other good reason for objection. The test under section 3237 is not whether the party prevailed at trial, but whether it acted
reasonably in believing it might prevail at the time the requests were presented. See Meadows, 2001 OK 25, 116, 21 PP.3d at
53. See also Okla. Stat. tit. 12, § 3237(D)(3).

The trial judge discounting of any other theory of Mrs. Hick's injury other than abuse by King does establish on this record that it
was unreasonable for EV to have had its day in court. No witness provided an account of what had actually happened when Mrs.
Hicks was injured, and King denied that she grabbed Mrs. Hicks's wrists or injured her. (ROA 2207, Tr. Vol. VI, 958-972, 976).

“[R]equests to admit involve primarily the elimination of undisputed matters, rather than the ascertainment of facts or the
preservation of testimony for trial.” Meadows, 2001 OK 25, ¶6, 21 P.3d 48, 51. A party should not be obligated, upon pain of
sanctions, to admit as un-disputed fact matters which are in any way uncertain, even if circumstantial evidence may point to
the facts elucidated in the Requests as a potential scenario. Resolving this uncertain-ty should have been a jury's function.

C. The Trial Court Should Have Limited the Fees Awarded to Recoverable Claims.

“In a case involving multiple claims where prevailing party attorney fees are authorized for only one claim, the law dictates
that the court ‘apportion’ the fees to that attorney fees are awarded only for the claim for which there is authority to make the
award.” Tsotadddle v. *47  Absentee Shawnee Housing Auth., 2001 OK CIV APP 23, 31, 20 P.3d 153, 162 (citing Morgan v.
Galilean Health Enter. Inc., 1998 OK 130, n.7, 977 P.2d 357, 360). See also Sisney v. Smalley, 1984 OK 70, 690 P.2d 1048.
Absent stipulation, “permissible recovery must be set upon and supported by evidence presented in an adversary proceeding, in
which the facts and computation upon which the trial court rests its determination are set forth in the record with a high degree
of specificity. Morgan, 1998K 130, 15-17, 977 P.2d at 364. Without the requisite probative support the court is without means
to test the reasonableness of an award. Id.
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The court awarded $650,043.00 of the $680,607.76 of attorney fees sought by Plaintiffs for Mrs. Hicks negligence claims (based
on the fee provision incorporated into the contract), and Mr. Hicks's intentional infliction claim, finding the hours spent were
so intertwined with billing for non-fee bearing claims, that apportionment of fees was not possible, without identifying the
evidence on which that decision is based. (Supp. ROA 1058-62, Fee Order, 1/13/15, at 4, ¶5). The court disallowed fees for
abandoned claims of unjust enrichment and civil conspiracy, but did not identify the time disallowed on these claims. The court
made no mention of Mrs. Hicks's abandoned intentional infliction claim, for which fees are not recoverable.

First, the trial court erred in failing to apportion recoverable fees as a matter of law. The Oklahoma Supreme Court has not
recognized an “inextricably intertwined” theory excusing the requirement that fees be apportioned. See Combs v. Shelter Mut.
Ins. Co., 551 F.3d 991, 1002 (10th Cir. 2008). The trial court and counsel recognized at the time of hearing that apportionment
is required, if possible. (Hearing Tr., 10/31/14, at 30-31). EV presented expert testimony on how fees could and should be
apportioned between the allegedly fee bearing *48  negligence and intentional infliction claim, and the non-fee bearing claims
for breach of contract, unust enrichment, conspiracy, and a formula addressing how to apportion fees for entries where the
subject matter could readily be determined. (Hearing Tr. 11/14/15, at 31-40; D.'s Ex.3).

In contrast, while Plaintiff's expert speculated the majority of the work would pertain to all issues in the case, he had not
attempted to apportion fees because of the effort in involved, even though he admitted some entries could potentially be

separated. (Hearing Tr. 10/31/14, at 93-94). 16  Plaintiffs offered no other evidence to identify the specific part of time reasonably

attributable to their fee-bearing claims, 17  or evidence beyond their expert's speculation to support the assertion that all of the
fees incurred went to recoverable claims. The trial court's order disregards the evidence presented. No evidentiary support is
found in the record to assure that the fees awarded go to fee-bearing claims.

While apportionment may be difficult, it is Plaintiffs' burden to prove which of the re-quested fees went to any potentially
fee-bearing claims. (Supp. ROA 4-377, Motion for Fees, Aug. 19, 2014, Exs.A-1, B-1 and C-1.) Southwest Stainless, L.P. v.
Sappington, 2010 WL 1486935, *9 (N.D. Okla. Apr. 13, 2010) Where it is impossible to determine the amount *49  of time
spent on specific tasks, a general reduction is permissible. Oklahoma Nat'l Gas v. Apache Corp., 355 F.Supp.2d 1248, 1262,
1265 (N.D. Okla. 2004). The trial court's ruling errs as a matter of law, by declining to attempt to apportion fees. Its award of
fees without evidence that the fees awarded went to fee-bearing claims is an abuse of discretion.

III. CONCLUSION

The reversible error of the district court permeates the entire record. The evidence, on de novo review, fails to establish the tort of
outrage. The judgment in favor of Mr. Hicks on that belatedly asserted claim, also barred by the statute of limitations, warrants
reversal. The amount of actual and punitive damages for Mrs. Hicks's mild wrist fracture is unsupported by the evidence and
warrants either vacation for a new trial or significant remittance. The actual and punitive damage awards to Mr. Hicks for IIED
are unsupported by the evidence and warrant either vacation for a new trial or a significant remittance, if that judgment is not
reversed. Finally, the palpable legal error committed by the trial judge in entering default judgments as a discovery sanction
and then striking the jury for presumed perjured testimony that had no effect warrants vacation of any portion of the judgment
not otherwise reversed and a remand to a different district judge.

Footnotes
1 EV's legal name is Central Oklahoma United Methodist Retirement Facility Inc., d/b/a EV Health Sciences, an Oklahoma corporation.

As its name demonstrates, EV is affiliated with the United Methodist Church.

2 The $1.5 million also included 3 pressure sores of undetermined causes which had resolved.

3 For simplicity, wherever possible, the record citations are to any unchallenged findings of the trial court without redundant citations

to other places in the record.
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4 While conduct may be grossly heartless or extremely rude or offensive to most individuals, that is not enough by itself to characterize

conduct as sufficiently extreme and outrageous. Eddy, 1986 OK 3, 114, 715 P.2d at 76 (finding insufficient allegations that defendant

mim-icked and ridiculed plaintiff and forced him to read a bulletin to co-workers knowing that his speech was impaired). Conduct

such as blatantly discriminating against someone based on race, unlawful touchings with inexcusably racially derogatory remarks,

completely uncalled-for browbeating in the middle of the night over the telephone, and ridiculing someone with a speech impairment

in front of others does not rise to the necessary level. See, e.g., Mirzaie v. Smith Cogeneration, Inc., 1998 OK CIV APP 123, 123,

962 P.2d 678, 684, as corrected (Oct. 6, 1998) (refusing to find outrageous conduct even though employer treated employee in a

clearly unacceptable manner frequently and even though “[b]efore the lawsuit was filed, Smith would call Mirzaie at 3:00 a.m. and

browbeat him for hours, making him run uncalled-for financial case analyses on the computer.”)

5 The ramifications for governmental and private employers of an insufficient investigation of an employee or customer complaint

constituting the tort of outrage would effectively erase Eddy's stern teaching and expand IIED to every day work place irritation.

6 EV did not attempt to shift the blame from its employee Riquee King. Rather, after the in-conclusive investigation, EV notified both

the police and the state regulator.

7 Eddy, 1986 OK 3, ¶ 7, 715 P.2d at 77.

8 Request No. 14: “Produce copies of the personnel/employment file, resumes, job applications, background checks, reference checks,

certifications, training records, reprimands, disciplinary actions, suspensions, terminations, evaluations, test results, and/or licenses

held by individuals, agents, contractors, and/or employees that were on duty, scheduled to be on duty, and/or present at Epworth

Villa on May 9, 2010, in-cluding but not limited to, the director of nursing, the general manager, all nurses and all nurses aides.

This request includes but is not limited to name, job title, date of birth, address, telephone number, social security number, and

drivers license number for each individual, and requests the information identified above whether maintained in your employee file,

or electronically, or within any other type of file.... [The re-quest required Epworth Villa and its counsel to prepare a privilege log

for “Any mate-rials of a solely personal nature, such as life insurance, health insurance, 401(k) in-formation, direct deposit and/or

personal banking information....”] (ROA 2218, Hearing Tr. 4/18/14, Ct. Ex.3).

Request No. 17: “...produce all documents, training materials, personnel policies and procedures, job descriptions, manuals, new

employee orientation materials, handbooks, video tapes, DVD's, guides, information on materials of any kind, from any source,

provided to the agents and/or employees of Epworth Villa during Virginia Hicks' residency regarding neglect, abuse, assault,

(suspected or confirmed), and/or identification and recognition of neglect, abuse, and/or assault, reporting of neglect, abuse and/

or assault (suspected or confirmed), preservation of evidence, or photographs of a neglected, abused and/or assaulted resident,

(suspected or confirmed), the care or treatment of a resident following neglect, abuse and/or assault (suspected or confirmed),

notification of the proper authorities, family members and medical providers of a resident following neglect, abuse and/or

assault (suspected or confirmed); investigation and documentation of allegations of abuse, neglect and/or assault (suspected or

confirmed).” (ROA 2218, Hearing Tr. 4/18/14, Ct. Ex.3).

9 E.g., Payne v. Dewitt, 1999 OK 93, ¶9, 995 P.2d 1088, 1093 (“These draconian penalties should be applied only when a party's failure

to comply with a discovery order is occasioned by fault, willfulness, or bad faith.”) (“The sanction must be both fair and related to

the par-ticular claim (or defense) at issue in the discovery order.”) (emphasis added).

10 For example, because the jury was stricken on the spot, Harned never got a chance to ex-plain what was said and by whom when he

signed that letter, or the circumstances, tone, or demeanor of how it was presented. Likewise, no one from the law firm ever testified

that the motion for sanctions was in fact delivered to EV, much less as to when the delivery was made. Because there was no due

process to evaluate whether Harmed intentionally lied at the May 12 hearing, the entire EV community suffered extreme draconian

results without any due process

11 “Supp. ROA” refers to the record addressed by the Supplemental Record completed by the district court in the consolidated appeal

of attorney fees, SC No. 113652.

12 The Continuum of Care Facility was comprised of an assisted living component and a nursing care component. (Id. at Ex.2.; see

ROA Findings of Fact, 6/1/14; at 2-3, ¶7).

13 “Administrative rules are valid expression of lawmaking powers having the force and ef-fect of law. Administrative rules, like statutes,

are given a sensible construction bearing in mind the evils intended to be avoided.” Cox v. State ex rel. Oklahoma Depts. of Human

Serv., 2004 OK 17, ¶22, 87 P.3d 607. See also McClure v. ConocoPhillips Co., 2006 OK 42, 12, 142 P.3d 390, 395 (Legislative intent

controls statutory interpretation. “Intent is ascertained from the whole act in light of its general purpose and objective considering

rele-vant provision together to give full force and effect to each. The Court presumes that the Legislature expressed its intent and

that it intended what it expressed.”).

14 The inclusion of residents' rights and responsibilities into a contract seems limited to “as-sisted living centers.” For example, Okla.

Stat. tit. 63, § 1921(F)(6) of the Nursing Home Care Act does not reuire the inclusion of a resident's rihts within the written contract

itself
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15 Plaintiffs' Requests for Admission went to proposed facts addressed to the circumstances of Mrs. Hicks's injury, King's training, and

EV's alleged breach of contract that were not established as fact at trial, as addressed above. To the extent the court determines that

the trial court's findings of fact regarding these issues was unsupported by evidence, any award of fees for failure to admit these

same facts was also in error.

16 While EV lacks space for a detailed analysis of counsel's time entries, examples can be found that indicate the trial courts failure to

analyze time entries to address apportionment was error. For example, White and Weddle's records contain entries specific to EV's

Policy and Procedures Manual or marketing materials that would pertain to establishing the breach of contract claim, which does not

appear to be fee-bearing (See Supp. ROA 4-377, Fee Mo-tion, Ex.A-1, Entries of 11/5/13, 12/2/13, 4/4/14). Entries for Mr. Olsen's

firm include fees to establish a guardianship for Mrs. Hicks, that do not pertain to any recoverable claim in this proceeding, as well

as entries that appear related to EV's alleged breach of contract, through reliance on services of Home Away, which has no bearing

on the claims for injury to Mrs. Hicks that are allegedly recoverable under terms of the Resident's Handbook. (Fee Motion, Ex. B-,

Entries of 1/10/2011, 3/21/11, 8/25/11, 12/9/12).

17 See e.g. Sisney, 1984 OK 70, 690 P.2d 1048 (affirming an award based on undisputed evidence that 75 of attorney time was spent

on fee-bearing claim).
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