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2011 WL 11663335 (Pa.Com.Pl.) (Trial Motion, Memorandum and Affidavit)
Court of Common Pleas of Pennsylvania.

Lancaster County

Barbara A. AUGUSTINE,
v.

HOMESTEAD VILLAGE, et al.

No. CI-11-12697.
November 30, 2011.

This is not An Arbitration Case; An Assessment of Damages is Required; Jury Trial Demanded

Plaintiff's Response in Opposition to Defendants' Preliminary Objections to Plaintiff's Complaint

Ian T. Norris, Esquire, Identification No.: 207566, Wilkes & McHugh, P.A., 1601 Cherry Street, Suite 1300, Three Parkway,
Philadelphia, PA 19102, Tel No.: (215) 972-0811, Email: inorris@wilkesmchugh.com, Attorney for Plaintiff, Barbara A.
Augustine, Administratrix of the Estate of Charles A., Buttacavoli, Deceased.

Plaintiff, Barbara A. Augustine, Administratrix of the Estate of Charles A. Buttacavoli, deceased, by and through undersigned
counsel, files this Response in Opposition to the Preliminary Objections of Defendants to Plaintiffs Complaint and avers as
follows:

1. Denied as stated. Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the same is
denied. More specifically, this is not solely a nursing facility negligence case. Plaintiffs Complaint alleges negligence against
the nursing facility and its corporate owners and managing entities. Additionally, this action also sounds in neglect and abuse.

2-3. Denied as stated. Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the same
is denied.

4. Denied. This paragraph contains a legal conclusion to which no response is required. To the extent a response is required, the
same is denied. In addition, Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the
same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to Defendants'
Preliminary Objections, incorporated hereto by reference.

A. Failure to conform to Pa.R.C.P. 1028(a)(2); motion to strike overly broad and general allegations pursuant to
Pa.R.C.P. 1028(a)(3); Count One ¶ 113 (a)-(jj) are overly broad and vague.

5. This is a paragraph of incorporation to which no response is required.

6. Denied. This paragraph contains a legal conclusion to which no response is required. To the extent a response is required,
the same is denied.

7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, 35, 37, 39, 41, 43, 45, 47, 49, 51, 53, 55, 57, 59, 61, 63, 65, 67, 69, 71, 73,
75, 77. Denied as stated. Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the same
is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to Defendants'
Preliminary Objections, incorporated hereto by reference.
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8, 10, 12, 14, 16, 18, 20, 22, 24, 26, 28, 30, 32, 34, 36, 38, 40, 42, 44, 46, 48, 50, 52, 54, 56, 58, 60, 62, 64, 66, 68, 70, 72,
74, 76, 78. Denied. These paragraphs contain conclusions of law to which no response is required. To the extent a response is
required, the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition
to Defendants' Preliminary Objections, incorporated hereto by reference.

B. Preliminary objections to strike Count Two of Plaintiffs Complaint, Negligence per se for violating Neglect of a
Care-Dependent Person Act, pursuant to Pa.R.C.P. 1028(a)(4) legal insufficiency of a pleading (demurrer).

79. This is a paragraph of incorporation to which no response is required.

80. Denied as stated. Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the same
is denied.

81-84. Denied. These paragraphs contain conclusions of law to which no response is required. To the extent a response is
required, the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition
to Defendants' Preliminary Objections, incorporated hereto by reference.

85. Denied. This paragraph contains a legal conclusion to which no response is required. To the extent a response is required,
the same is denied. In addition, Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the
same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to Defendants'
Preliminary Objections, incorporated hereto by reference.

86-87. Denied. These paragraphs contain conclusions of law to which no response is required. To the extent a response is
required, the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition
to Defendants' Preliminary Objections, incorporated hereto by reference.

88. Denied. This paragraph contains a legal conclusion to which no response is required. To the extent a response is required,
the same is denied. In addition, Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization
of the same is Plaintiff directs this Court to her Memorandum of Law in Opposition to Defendants' Preliminary Objections,
incorporated hereto by reference.

D. Preliminary objections to strike Count Four and Five which is solely derivative of the other counts.

100. This is a paragraph of incorporation to which no response is required.

101. Denied. This paragraph contains a conclusion of law to which no response is required. To the extent a response is required,
the same is denied. In addition, Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the
same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to Defendants'
Preliminary Objections, incorporated hereto by reference.

102. Denied. This paragraph contains a conclusion of law to which no response is required. To the extent a response is required,
the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to
Defendants' Preliminary Objections, incorporated hereto by reference.

E. Preliminary objections to strike punitive damages claims pursuant to Pa.R.C.P. 1028(a)(4) legal insufficiency of a
pleading (demurrer).
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103. This is a paragraph of incorporation to which no response is required.

104. Denied as stated. Plaintiffs Complaint is a document that speaks for itself, and Defendants' characterization of the same
is denied.

105. Denied. This paragraph contains a conclusion of law to which no response is required. To the extent a response is required,
the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to
Defendants' Preliminary Objections, incorporated hereto by reference.

106-108. Denied. This paragraph contains a conclusion of law to which no response is required. To the extent a response
is required, the same is denied. In addition, Plaintiffs Complaint is a document that speaks for itself, and Defendants'
characterization of the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in
Opposition to Defendants' Preliminary Objections, incorporated hereto by reference.

109. Denied. This paragraph contains a conclusion of law to which no response is required. To the extent a response is required,
the same is denied. By way of further response, Plaintiff directs this Court to her Memorandum of Law in Opposition to
Defendants' Preliminary Objections, incorporated hereto by reference.

WHEREFORE, Plaintiff, Barbara A. Augustine, Administratrix of the Estate of Charles A. Buttacavoli, deceased, by and
through undersigned counsel, respectfully requests that this Court overrule Defendants' Preliminary Objections and order
Defendants to file an Answer to Plaintiff's Complaint within twenty (20) days of the date of the order.

Respectfully submitted,

WILKES & McHUGH, P.A.

Ian T. Norris, Esquire

Attorney for Plaintiff

Dated: 11/29/11

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS'
PRELIMINARY OBJECTIONS TO PLAINTIFF'S COMPLAINT

Plaintiff, Barbara A. Augustine, Administratrix of the Estate of Charles A. Buttacavoli, deceased, by and through undersigned
counsel, files this Memorandum of Law in Opposition to the Preliminary Objections of Defendants to Plaintiffs Complaint.

I. PROCEDURAL HISTORY

This case arises out of the injuries sustained by Charles A. Buttacavoli during his residency at Defendants' nursing facility,
Homestead Village (hereinafter “the Facility”), from November 1, 2009, through September 12, 2010. Plaintiff, Barbara A.
Augustine, filed her Complaint in Civil Action on November 2, 2011, alleging that Defendants neglected and abused Mr.

Buttacavoli throughout his residency at the Facility. 1  On November 17, 2011, Defendants filed Preliminary Objections to
Plaintiffs Complaint, seeking to dismiss Plaintiff's claims of negligence per se and punitive damages, counts for wrongful death
and survival action, and strike paragraphs for lacking specificity.
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II. STATEMENT OF QUESTIONS INVOLVED

Are all paragraphs in Plaintiff's Complaint sufficiently specific in accordance with the Pennsylvania Rules of Civil Procedure?

Suggested Answer: YES

Does Plaintiff's Complaint plead sufficient facts to justify a claim for negligence per se under 18Pa.C.S. §2713?

Suggested Answer: YES

Does Plaintiff's Complaint plead sufficient facts to justify a claim for negligence per se under 35 P.S. §10225.101, et seq., and
plead such with the requisite specificity?

Suggested Answer: YES

Does Plaintiff's Complaint plead sufficient facts to justify a claim under the Wrongful Death Statute and Survival Statute?

Suggested Answer: YES

Is Plaintiff's Complaint sufficiently specific to justify a claim for Punitive Damages?

Suggested Answer: YES

III. ARGUMENT

Standard for Sustaining Preliminary Objections.

Under Pennsylvania law, Preliminary Objections should only be sustained in cases that are free and clear from doubt. Bower v.
Bower, 531 Pa. 54, 57, 611 A.2d 181, 182 (1992). A court must overrule objections to a plaintiffs complaint if the complaint
pleads sufficient facts which, if believed, would entitle the plaintiff to the relief sought. Wilkinsburg Police Officers Ass‘n v.
Commonwealth, 535 Pa. 425, 431, 636 A.2d 134, 137 (1993). When facing Preliminary Objections in the nature of a demurrer,
the court must accept as true all material facts set forth in plaintiffs complaint, as well as all inferences reasonably deducible
therefrom. Youndt v. First Nat'l Bank, 868 A.2d 539, 542 (Pa. Super. 2005); Vosk v. Encompass Ins. Co., 851 A.2d 162, 164
(Pa. Super. 2004).

A. All paragraphs in Plaintiff's Complaint are sufficiently specific in accordance with the Pennsylvania Rules of Civil
Procedure.

Defendants aver that numerous paragraphs of Plaintiffs Complaint lack specificity as to allegations of negligence. Essentially,
Defendants complain that the allegations contained in the aforementioned paragraphs violate Connor v. Allegheny General
Hospital, 501 Pa. 308, 461 A.2d 600 (1983). This argument lacks merit.

A complaint must give notice to a defendant of an asserted claim and synopsize the essential facts to support it. Krajsa v.
Keypunch, Inc., 424 Pa. Super. 230, 235, 622 A.2d 335, 357 (1993). Moreover, a complaint is sufficiently specific if it provides
the defendant with enough facts to enable the defendant to frame a proper answer and prepare a defense. Smith v. Wagner, 403
Pa. Super. 316, 319, 588 A.2d 1308, 1310 (1991); Milk Mktg. Bd. v. Sunnybrook Dairies, Inc., 29 Pa. Commw. 210, 370 A.2d
765 (1977). As shown below, Plaintiff's Complaint provides Defendant with the requisite notice of the claims asserted against it.
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Defendants incorrectly rely upon Connor, which prohibits pleading general, vague allegations such as “in otherwise failing to
use due care and caution under the circumstances,” commonly called a “catchall allegation. Connor, 501 Pa. 308, 461 A.2d
601. The Pennsylvania Superior Court further clarified Connor in Reynolds v. Thomas Jefferson University Hospital, 450 Pa.
Super. 327, 676 A.2d 1205 (1996). The Superior Court discussed Connor and held that the key inquiry is whether or not an
allegation allows the plaintiff to pursue an entirely different theory by amending their complaint to bring an entirely new cause
of action. See Id.; see also Junk v. East End Fire Dept., 262 Pa. Super. 473, 490-91, 396 A.2d 1269, 1277 (1978) (stating that
new cause of action arises if amendment proposes different theory or different kind of negligence than that previously raised,
or if operative facts supporting claim are changed).

Defendants wrongfully assert that paragraphs in Plaintiff's Complaint are somehow not sufficiently specific to put Defendants
on notice of their alleged liability. On the contrary, Plaintiffs Complaint is sufficiently specific to provide Defendants notice of
the facts and claims against them, and for Defendants to frame a proper answer and defense against Plaintiffs claims. Moreover,
in.a similar nursing home abuse and negligence case in Lackawanna County, the Honorable Carmen D. Minora held that all
paragraphs of the plaintiffs complaint were plead with specificity because the allegations contained within those paragraphs
were detailed, not overly broad when read as a whole, and did not allow the plaintiff to pursue entirely different theories of

recovery. See the Honorable Judge Carmen D. Minora's Opinion in South v. Osprey Ridge Healthcare Ctr., et al., p. 4. 2  In
fact, Judge Minora held that the defendants' preliminary objection was disingenuous at best because the plaintiffs complaint
contained extremely detailed allegations of the defendants negligence, which provided sufficient notice to the defendants as to
the claims asserted against them. Id. Thus, similar logic should be applied in this case. Accordingly, Defendants' Preliminary
Objections must be overruled.

B. Plaintiff has pled sufficient facts to justify a claim for negligence per se for Defendants' violations of 18 Pa. C.S.A. §
2713.

Defendants argue that Plaintiff cannot support a claim under 18 Pa. C.S. § 2713 (hereinafter “§ 2713”) because it is a criminal
statute. Defendants mischaracterize Plaintiff's claims in this matter, as Plaintiff is not attempting to bring a private cause of
action under a criminal statute, but intends to use the statute as the standard of care for its negligence per se claim.

Under Pennsylvania law, Plaintiff is entitled to bring a negligence per se claim for violation of a criminal statute. A claim
based upon negligence per se is not the same as a private cause of action. Contrary to Defendants' assertions, Plaintiff is not
asserting a private statutory cause of action under § 2713. Rather, Plaintiff alleges that Defendants breached the standard of care
as prescribed in § 2713, which conveys an actionable tort duty, and therefore, Defendants should be held liable for negligence
per se. The doctrine of per se liability does not create an independent basis of tort liability, but rather establishes, by reference
to a statutory scheme, the standard of care appropriate to the underlying tort. Cabiroy v. Scipione, 767 A.2d 1078, 1082 (Pa.
Super. 2001). Here, § 2713 establishes the requisite standard of care for the treatment of care-dependent individuals.

The absence of a statutory right to a private cause of action does not preclude a claim of negligence per se for violation of the
statute. In a similar nursing home abuse and neglect case, the Court held that a statute which does not provide a private right
of action can still be utilized to establish negligence per se. McCain v. Beverly Health and Rehabilitation Services, 2002 WL
1565526 (E.D. Pa. 2002). Importantly, the Court noted that:
Courts in Pennsylvania have recognized that the “absence of a private cause of action in a statutory scheme is an indicator that
the statute did not contemplate enforcement of an individual harm.” However, it is just an indicator or a factor to consider and

“does not necessarily preclude [the statute's] use as the basis of a claim of negligence per se.” 3

If a plaintiff can prove the defendant's negligence was the proximate cause of the injury in question, then the violation of the
applicable statute is negligence per se and liability may be grounded on such negligence. Cabiroy, at 1079. A similar situation
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exists in the present matter. Although § 2713 does not provide a private cause of action, Defendants' conduct breached the
standard of care required by the statute, which makes Defendants liable for negligence per se.

Pennsylvania courts have clearly established that a plaintiff asserting negligence per se properly relies upon a statute that lacks
a private cause of action where: (1) the statute is designed to protect a particular class of individuals from the type of harm
suffered by the plaintiff and (2) the claim will further the purpose of the statute. See Cabiroy v. Scipione, 767 A.2d 1078, 1081
(Pa. Super. 2001) (citing Majors v. Brodhead Hotel, 416 Pa. 265, 205 A.2d 873, 875 (1965)); Frantz v. HCR Manor Care Inc.,

64 Pa. D.&C.4 th  457, 465 (C.P. Schuylkill 2003) (citing McCain v. Beverly Health and Rehabilitation Services, 2002 WL
1565526, at * 1 (E.D. Pa. 2002).

Discussing statutes that do not provide for a private cause of action, courts have further clarified this concept as follows:

The concept of negligence per se establishes both duty and required breach of duty where an individual
violates an applicable statute, ordinance or regulation designed to prevent a public harm... In analyzing
a claim based on negligence per se, the purpose of the statute must be to protect the interest of a group
of individuals, as opposed to the general public, and the statute must clearly apply to the conduct of the
defendant.

Frantz, 64 Pa. D.&C.4th at 461-62 (quoting Braxton v. PennDOT, 160 Pa. Cmwlth. 32, 45, 634 A.2d 1150, 1157 (1993)).
The Frantz court further held: “In analyzing a claim based on negligence per se, the purpose of the statute must be to protect
the interest of a group of individuals, as opposed to the general public, and the statute must clearly apply to the conduct of
the defendant.” Id, at 462. Thus, negligence per se applies where an individual within the class contemplated by the statute
suffers the type of harm that the statute seeks to prevent. Id. (citing Wagner v.Anzon Inc., 453 Pa. Super, 619, 627, 684 A.2d
570, 574 (1996)).

Under section 2713 of the Pennsylvania Crimes Code, a caretaker is guilty of neglect of a care-dependent person if he:

(1) Intentionally, knowingly or recklessly causes bodily injury or serious bodily injury by failing to provide
treatment, care, goods or services necessary to preserve the health, safety or welfare of a care-dependent
person for whom he is responsible to provide care. 18 Pa.C.S.A. §2713(a)(1).

Further, the statute defines “caretaker” as “an owner, operator, manager or employee of a nursing home.” 18 Pa.C.S.A. § 2713(f)
(1). Thus, the statute's plain language clearly establishes that the statute's purpose is to prevent a public harm: elder abuse and
neglect by owners and operators of nursing homes.

Homestead Village is a nursing facility and therefore, falls within the definition of “caretaker” Defendants were clearly Mr.

Buttacavoli's “caretakers” as defined by the statute. 4  Id. Plaintiff's averments, if proven, establish that Defendants' reckless

failure to provide basic care caused Mr. Buttacavoli avoidable injuries and suffering. 5  Id. Thus, Plaintiff's allegations clearly
support a claim that Defendants' conduct falls within the type of harm that the statute seeks to prevent and furthers the statute's
purpose. Id.

Accordingly, Plaintiff's negligence per se claims arising from 18 Pa.C.S.A. § 2713 should proceed.

C. Plaintiff has pled sufficient facts to justify a claim for negligence per se for Defendants' violations of 35 P.S. §
10225.101, et seq.
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Defendants challenge Plaintiff's negligence per se claims under the Older Adult Protective Services Act (OAPSA), 35 P.S. §
10225.102, which sets forth civil and administrative penalties for abuse of a care-dependent person. This Act expresses its
legislative purpose as follows: “It is the intent of the General Assembly to provide for the detection and reduction, correction or
elimination of abuse, neglect, exploitation and abandonment, and to establish a program of protective services for older adults
in need of them.” 35 P.S. § 10225.102. Consistent with this purpose, the Third Circuit has held that OAPSA provides a proper
basis to establish a nursing home resident's claim for negligence per se under Pennsylvania law. See McCain v. Beverly Health
and Rehabilitation Services, 2002 WL 1565526, at *1 (E.D. Pa. 2002).

The McCain court reasoned:
Courts in Pennsylvania have recognized that the “absence of a private cause of action in a statutory scheme is an indicator that
the statute did not contemplate enforcement of an individual harm.” However, it is just an indicator or a factor to consider and
“does not necessarily preclude [the statute's] use as the basis of a claim of negligence per se.” A statute may still be used as the
basis for a negligence per se claim when it is clear that, despite the absence of a private right of action, the policy of the statute
will be furthered by such a claim because its purpose is to protect a particular group of individuals.

Id. Applying this rationale, the court found that a nursing home resident who allegedly developed pressure sores as a result
of the defendant nursing home's conduct fell within the class of person and type of harm that OAPSA sought to address. Id.
Accordingly, the court deemed the statute's lack of a private cause of action insufficient “to preclude the use of the relevant
policies expressed in the statutes” as a basis for negligence per se. Id.

Similarly, the averments set forth in Plaintiff's Complaint are more than sufficient to support Plaintiff's claims for negligence per
se stemming from Defendants' violations of this statute. Plaintiff alleges that Defendants' failures to provide basic care caused

Mr. Buttacavoli's needless pain and suffering. 6  Moreover, in a similar nursing home abuse and neglect case, the Honorable
Judge Carmen D. Minora held that “the law supports [p]laintiff's claim for negligence per se arising from [d]efendants' alleged

OAPSA violations.” See the Honorable Judge Carmen D. Minora's Opinion in South, supra, p. 9. 7  Similar Orders have also

been issued in the Common Pleas Courts of neighboring counties. 8  Thus, there is little doubt that Plaintiff's claim for negligence
per se arising from Defendants' OAPSA violations should proceed. Therefore, Plaintiff respectfully requests that this Court
overrule Defendants' Preliminary Objections.

D. Plaintiff has pled sufficient facts to justify claims under the Wrongful Death and Survival Statutes.

Due to the risk of wasting precious space to address Defendants inane arguments in preliminary objection of section D, Plaintiff
will discuss why Defendants arguments are meritless. Even without the consideration that Defendants cite no case law to
support their one sentence contention, first, Plaintiff, as detailed above, has pled a prima facie case for all counts. Second,
Plaintiffs Counts under the Survival and Wrongful Death Statutes are not derivative of Plaintiffs other counts. Third, Plaintiff
has clearly pled a prima facie claim of action under both the Survival Statute and the Wrongful Death Statute, both counts of
which incorporate all preceding paragraphs in Plaintiffs Complaint.

For instance, Plaintiff has alleged that under the Survival Statute, Barbara A. Augustine is the Administratrix of the estate of
decedent, Charles A. Buttacavoli; Plaintiff brings claims for decedent's conscious pain and suffering, inter alia; all of which was

caused, and was known or should have been known, by the Defendants. 9  Similarly, Plaintiff has pled the requisite elements
to maintain an action under the Wrongful Death statute: decedent's survivors' deprivation of companionship, comfort, aid, etc.

due to the death of the decedent, which was caused by Defendants. 10  Therefore, Plaintiff respectfully requests that this Court
overrule Defendants' Preliminary Objections.
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E. Plaintiff's Complaint supports a claim for punitive damages.

In their Preliminary Objections, Defendants argue that this Court should strike Plaintiffs claims for punitive damages and the
allegations supporting them. Even a cursory review of the Complaint proves that Defendants' argument is without merit.

As stated above, when facing Preliminary Objections in the nature of a demurrer, as is the case in the objection sub judice,
the court must accept as true all material facts set forth in plaintiff's complaint, as well as all inferences reasonably deducible

therefrom. 11

Punitive damages are awarded for outrageous conduct; that is, for acts done with “an evil motive or ‘in reckless indifference to
the rights of others.”’ Scampone v. Grane Healthcare Co., 11 A.3d 967, 991 (Pa. Super. 2010), reh'g denied, --- A.3d --- (Sept.
24, 2010), appeal granted, --- A.3d --- (Mar. 08, 2011) (appeal granted on unrelated issue) (citation omitted). For example,
punitive damages may be awarded if the actor's conduct was wanton, willful, or exhibited a reckless indifference to the rights
of others. Id. Wanton negligence, as distinguished from ordinary negligence, “is characterized by a realization on the part of

the tortfeasor of the probability of injury to another, and a reckless disregard of the consequences.” 12

Discussing the concept of “reckless indifference,” the Pennsylvania Supreme Court has held that punitive damages may be
assessed where an actor knows, or has reason to know, of facts which create a high degree of risk of physical harm to another,
and deliberately proceeds to act (or fails to act) in conscious disregard of, or indifference to, that risk. See SHV Coal, Inc. v.
Continental Grain Co., 526 Pa. 489, 494-95, 587 A.2d 702, 704-05 (1991) (citations omitted). Actual knowledge or evil intent
is not a requirement; only an appreciation by the actor that his conduct might substantially increase the risk of serious harm to
another in a perceptible way. See e.g., Hall v. Jackson, 2001 Pa. Super. 334, 799 A.2d 390, 403 (2001).

Our Supreme Court has also established that punitive damages may be appropriate in negligent supervision cases based upon

a theory of direct liability. See Hutchinson v. Luddy, 582 Pa. 114, 124-125, 870 A.2d 766, 772 (2005). 13  The Court reasoned
that neither law nor logic “prevent[s] the plaintiff in a case sounding in negligence from undertaking the additional burden
of attempting to prove, as a matter of damages, that the defendant's conduct not only was negligent but that the conduct was

also outrageous, and warrants a response in the form of punitive damages.” Hutchinson, 582 Pa. at 124-125. 14  In Capriotti v.

Beverly Enterprises Pennsylvania Inc., 72 Pa. D.&C.4 th  564 (C.P. Fayette 2004), the court considered allegations of corporate
negligence, including claims “that the corporate defendants knowingly, and with reckless disregard for the health and well-
being of the facility residents, grossly understaffed and under-funded the facility; failed to appropriately train the staff; and
knowingly permitted Ms. Capriotti to be neglected.” Id. at 572. The Capriotti court had no trouble finding that these allegations
of corporate neglect, “if believed, would entitle the plaintiff to punitive damages.” Id. at 576. The court also concluded that the
same allegations, “if believed, would entitle the plaintiff to relief under the corporate negligence theory.” Id. at 572. Similarly,
in McCain v. Beverly Health and Rehabilitation Services, Inc., 2002 U.S. Dist. LEXIS 12984 (E.D. Pa. 2002), the defendants'
motion to dismiss punitive damages was denied. Id. In that case, the plaintiff alleged that the defendants knew of the decedent's
“high risk” of developing pressure sores and failed to take preventive measures. See Id.

In Scampone, the Pennsylvania Superior Court firmly established that understaffing can serve as a basis for punitive damages
in nursing home abuse and neglect cases, like this matter. The Scampone Court held that evidence of chronic understaffing at
the defendant's nursing facility established that defendants acted with reckless disregard to the rights of the facility's residents,
sufficient to submit the question of punitive damages to the jury. 11 A.3d at 991. The court concluded that “[t]he evidence
[of understaffing and insufficient care] in question related to all residents of [the nursing facility]; [the decedent] was clearly
a resident of [the nursing facility] during the time covered by these witnesses. In addition, as analyzed above, the effects of
understaffing was specifically connected to [the decedent's] care. Id.
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Further support for this proposition was garnered in Honorable Carmen D. Minora's recent opinion in South, supra. 15  In
that case, Judge Minora overruled and dismissed the defendant's preliminary objections to strike plaintiffs claims for punitive
damages. South, p. 11. Judge Minora held that the complaint pled sufficient facts to show that the defendants grossly and
chronically understaffed and under-funded the facility in question and the defendants were aware of the condition. Despite
that knowledge, the defendants continued to create recklessly high nurse/resident ratios, where the defendants knew or should
have know that their actions would lead to severe injuries to residents at their facility. Id. Thus, Judge Minora determined
that the defendants' actions fell squarely within Scampone, warranting that the plaintiffs claims for punitive damages proceed.
Id. Additionally, in Williams v. Willow Terrace, et al., the Honorable Judge Sandra Mazer Moss denied similar preliminary

objections on the issue of punitive damages in a comparable nursing home neglect and abuse case. 16  Moreover, that case

went to trial, and the jury recommended that punitive damages be awarded against defendants. 17  Similarly, the Honorable
Bradford H. Charles dismissed like preliminary objections to plaintiffs claims of punitive damages in Brasher v. Manor Care

of America. Inc., et al. 18

Here, Plaintiffs Complaint similarly alleges that the Defendants grossly and chronically understaffed and under-funded the

Facility. 19  Plaintiff alleges that the Defendants were aware that they had been cited by the Department of Health for failing
to accommodate residents' needs, failing to maintain accurate and complete documentation, and failing to maintain residents'

physical, mental and psychosocial well-being. 20  Yet despite that knowledge, Defendants knowingly understaffed the Facility,
creating recklessly high nurse/resident ratios, to the point where Defendants knew that the personnel on duty would not be
able to properly attend to the medical needs of the Facility's residents and that Defendants knew, or should have known

that it's actions would lead to severe injuries. 21  Under the law cited herein, the above allegations are sufficient to overrule
Defendants preliminary objection to strike Plaintiffs claims for punitive damages. Moreover, similar conduct has warranted

punitive damages throughout the Commonwealth of Pennsylvania. 22

IV. CONCLUSION

WHEREFORE, Plaintiff, Barbara A. Augustine, Administratrix of the Estate of Charles A. Buttacavoli, deceased, by and
through undersigned counsel, respectfully requests that this Court overrule Defendants' Preliminary Objections and order
Defendants to file an Answer to Plaintiff's Complaint within twenty (20) days of the date of the order.

Respectfully submitted,

WILKES & McHUGH, P.A.

Ian T. Norris Esquire

Attorney for Plaintiff

Dated: 11/29/11

Footnotes
1 See Plaintif's Complaint in Civil Action, attached hereto as Exhibit “A.”

2 Attached hereto as Exhibit “B.”

3 McCain, at *1, citing Fallowfield Development Corp. v. Strunk. 1990 WL 52745, at *19 (E.D. Pa. 1990) (emphasis added).

4 Complaint, at ¶¶ 6, 8, 10, 12, 14, 16, 25.

5 Id., at 35-44, 47, 50-51, 100.
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Order (Chester County); see also the Honorable George A. Pagano's 6/1/09 Order (Delaware County); see also the Honorable Sandra

Mazer Moss's 12/1/09 Order (Philadelphia County), attached hereto collectively as Exhibit “C.”

9 Complaint, ¶¶139-147.

10 Id. at ¶¶ 148-153.

11 Youndt, supra; Vosk, supra.

12 1 P.L.E. Negligence, § 48 (2005).

13 Under the doctrine of corporate negligence, “a corporation is held directly liable, as opposed to vicariously liable, for its own negligent

acts.” Welsh v. Bulger, 548 Pa. 504, 513, 698 A.2d 581, 585 (Pa. 1997) (emphasis added). The doctrine imposes a “non-delegable

duty” on an institution to “uphold a proper standard of care for patients.” Rauch v. Mike-Mayer, 783 A.2d 815, 826 (Pa. Super. 2001).

In short, “[a] cause of action for corporate negligence arises from the policies, actions or inaction of the institution itself.” Welsh,

698 A.2d at 585.

14 See e.g., Ditzler v. Wesolowski, 2006 WL 2546857, at *2 (W.D. Pa. Sept. 1, 2006) In rejecting defendants' conclusion that punitive

damages are not recoverable for negligent conduct, the court relied upon the Supreme Court's decision in Hutchinson and stated that

“negligent conduct may be so egregious that it may fairly be described as outrageous.” Id.

15 Attached hereto as Exhibit “B.”

16 See 12/1/09 Order, attached hereto as Exhibit “D.”

17 See 9/21/11 Verdict Slip, attached hereto as Exhihit “E.”

18 See 1/21/04 Order and Opinion, attached hereto as Exhibit “F.”

19 Complaint, at 35-44, 47, 113(z), 113(bb).

20 Complaint, at ¶¶ 113 (gg), 114-116.

21 Complaint, at ¶¶ 35-44, 47, 113(z), 113(bb), 108, 109.

22 See Zaborowski v. Hospitality Care Center of Hermitage. Inc., 60 Pa. D & C. 4th 474, 501-503 (Mercer County, 2002) (the nursing

home resident's injuries were weight loss, dehydration, a Stage I pressure sore and death and the Court held that the allegations of

improper hiring, training and supervising of employees to ensure that adequate care was delivered was sufficient to award punitive

damages) Zassera v. Roche, 54 Pa. D. & C.4 th  225 (Lackawanna 2001) (allowing punitive damages claim to proceed against physician

who operated on right carotid artery when patient had been hospitalized for surgery to left); Medvecz v. Choi, 569 F.2d 1221 (3d Cir.

1987) (anesthesiologist abandoned patient in operating room to get lunch); and Hoffman v. Mein'l Osteopathic Hosp., 492 A.2d 1382

(Pa. Super. 1985) (defendant allowed patient with neurological paralysis to remain crying on floor of emergency room, repeatedly

stepping over him for hours, telling him there was nothing wrong with him).
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