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2012 WL 10097494 (Pa.Com.Pl.) (Trial Motion, Memorandum and Affidavit)
Court of Common Pleas of Pennsylvania.

Westmoreland County

Wendy SCHIETROMA, et al.,
v.

EXTENDICARE HEALTH FACILITIES, INC., et al.

No. 11CI05573.
August 16, 2012.

Jury Trial Demanded

Plaintiffs' Brief in Opposition to Defendants' Preliminary Objections

Filed on Behalf of Plaintiffs, Wendy Schietroma and Judy Trimble, Co-Administratrices of the Estate of John W. Trimble, Sr.,
Counsel of Record for this party:, Ruben J. Krisztal, Esquire, Pa. ID. #202716.

Peter D. Giglione, Esquire, Pa. ID. #89523.

Ryan J. Duty, Esquire, Pa. ID. #309685, Wilkes & McHugh, P.A., 437 Grant Street, Suite 912, Pittsburgh, PA 15219, (412)
434-1110, (412) 434-4882 (fax).

AND NOW, come the Plaintiffs, Wendy Schietroma and Judy Trimble, as Co-Administratrices of the Estate of John W. Trimble,
Sr., deceased, by and through their undersigned counsel and the law firm of Wilkes & McHugh, P.A., and file the instant Brief
in Opposition to Defendants' Preliminary Objections.

I. INTRODUCTION AND PROCEDURAL HISTORY

In the instant nursing home neglect and abuse action, Plaintiffs aver that their deceased father, John W. Trimble, Sr., (“Mr.
Trimble”) suffered numerous injuries while a resident of the skilled nursing facility known as Latrobe Regional Health &
Rehabilitation Center (“the Facility”), which was owned, operated, managed, and/or controlled by all named Defendants during

Mr. Trimble's residency. Plaintiffs' filed their Complaint in Civil Action on September 7,2011. 1

Defendants filed Preliminary Objections on or about October 28, 2011. Defendants raised numerous objections, the first being
that this Court should compel arbitration in this matter pursuant to a purported Alternative Dispute Resolution Agreement

(also referred to herein as “Arbitration Agreement”). 2  In their Objections, Defendants also aver that (1) Plaintiffs' Complaint
violates Pa. R.C.P. 1020(a); (2) Plaintiffs' allegations of corporate negligence go beyond the corporate negligence doctrine; (3)
negligence per se is not a separate cause of action and as such Counts II and III of Plaintiffs' Complaint should be dismissed;
(4) the statues cited in Plaintiff's Complaint cannot establish the standard of care; (5) Plaintiffs' fraud allegations lack sufficient
specificity; and (6) Plaintiffs' Complaint contains scandalous and impertinent matter.

Plaintiffs filed Preliminary Objections to Defendants' Preliminary Objections on November 14, 2011, arguing that Defendants'
Preliminary Objection attempting to compel arbitration failed as a matter of law due to the fact that the agreed upon Code of
Procedure within the Arbitration Agreement could no longer be used by the parties because the National Arbitration Forum
(“the NAF”) has ceased to hear this type of arbitration. This argument was fully set forth in Plaintiffs' Brief in Support of
Preliminary Objections to Defendants' Preliminary Objections and is fully incorporated herein.
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This Honorable Court overruled Plaintiffs' Preliminary Objections to Defendants' Preliminary Objections on or about February
24, 2012. This Court then granted Plaintiffs' Motion for Leave to Conduct Discovery on the enforceability of the alleged

Arbitration Agreement on March 16, 2012. 3  Since then, written discovery has been exchanged and deposition testimony has
been taken. Defendants' filed their Brief in Support of their Preliminary Objections on or about July 16, 2012.

For the following reasons, Defendants' Preliminary Objection attempting to compel arbitration in this matter should be
overruled. Further, for the reasons set forth herein, Defendants' remaining Preliminary Objections should also be overruled.

II.A. ARGUMENT RELATING TO ARBITRATION AGREEMENT

THE ALTERNATIVE DISPUTE RESOLUTION AGREEMENT MUST BE
STRUCK DOWN BASED UPON PENNSYLVANIA CONTRACT DEFENSES

Under Pennsylvania law, generally applicable contract defenses, such as fraud, duress, unconscionability, impracticability of
performance, frustration of purpose, lack of authority, etc., may be applied to invalidate arbitration, or generally, alternative
dispute resolution agreements and provisions. Bucks Orthopaedic Surgery Assocs., P.C. v. Ruth, 925 A.2d 868, 872 (Pa. Super.
2007); Lytle v. CitiFin. Servs., Inc., 810 A.2d 643, 657 (Pa. Super. 2002); Hopkins v. New Day Financial, 643 F. Supp. 2d
704 (E.D. Pa. 2009).

Contrary to Defendants' contentions, Pennsylvania case law neither favors nor disfavors the enforcement of these agreements.
Alternative dispute resolution agreements are contracts “as enforceable as other contracts, but not more so.” Prima Paint Corp.
v. Flood Conklin Mfg. Co., 388 U.S. 395, 404 n.12 (1967) (emphasis added). As our Supreme Court recently noted, Congress'
purpose in enacting the Federal Arbitration Act (“FAA”) was to establish “a substantive rule of federal law placing [arbitration]
agreements upon the same footing as other contracts.” Salley v. Option One Mortgage Corp., 592 Pa. 323, 330, 925 A.2d
115, 118-19 (2007) (emphasis added). Just like any other contract, generally applicable state-law contract defenses, such as
impracticability of performance and unconscionability, may be applied to invalidate arbitration agreements. Id. at 330, 925
A.2d at 119.

For the many reasons set forth below, it is respectfully submitted that this Court should overrule Defendants' Preliminary
Objection, which seeks to compel alternative dispute resolution in this case.

A. John Trimble Did Not Have Authority to Waive His Wrongful Death Beneficiaries' Right To a Jury Trial

Assuming, solely for the purposes of argument, that the arbitration agreement at issue is valid (which Plaintiffs aver it is not),
the agreement is only enforceable as to Plaintiffs' survival claims arising out of the injuries Mr. Trimble sustained. Plaintiffs'
wrongful death claims cannot be submitted to arbitration, because the wrongful death beneficiaries did not waive their rights
to a jury trial on the wrongful death claims. Because the wrongful death claim cannot be tried in a separate forum from the
survival claim pursuant to Pennsylvania law, arbitration cannot be compelled in this matter.

An action for wrongful death in Pennsylvania is a creature of statute. See 42 Pa. C.S. § 8301 et seq. It is axiomatic in Pennsylvania
that actions for wrongful death are separate and distinct from survival claims on behalf of the decedent's estate. See Baumgart
v. Keene Building Products, 430 Pa.Super. 162, 167, 633 A.2d 1189, 1191 (1993). Specifically, a wrongful death claim “is a
separate action for the benefit of certain enumerated relatives who may have sustained pecuniary loss because of the death of
a person caused by another's tort.” Id. This distinction was further explained by the Superior Court as follows:

In a survival action, the personal representative of the decedent is substituted for the decedent. The recovery
obtained depends on the rights of action which the decedent possessed at the time of her death and, in a
personal injury action, amounts to the damages that the decedent herself sustained. On the other hand, in a
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wrongful death cause of action, recovery depends upon the rights of action that the beneficiaries, as named
by the statute, possess.

Holmes v. Lado, M.D., 412 Pa.Super. 218, 223 n.2, 602 A.2d 1389, 1391 n.2 (1992).

While a wrongful death action is derived from the tortious act that also supports a survival action, the wrongful death action is
still an independent cause of action. A wrongful death cause of action is “intended to create a new right and to compensate for
a loss independent of that suffered by the deceased.” Kaczorowski v. Kalkosinksi, 321 Pa. 438, 441, 184 A. 663, 665 (1936)
(emphasis added). In other words, a death action does not rely on the decedent's estate's right to a survival claim, but only
depends on the initial tortious act or acts occurring. Id.

Facing a nearly identical situation in a nursing home negligence case in Westmoreland County, the Honorable Richard E.
McCormick refused to compel arbitration. See Pisano v. Belair Health and Rehabilitation Center, No. 41 of 2012 (C.P.

Westmoreland). 4  As Judge McCormick noted in his opinion, “[i]f the right to a wrongful death action exists independently
from the right to a survival action, the rights attendant to a wrongful death action exist independently, most particularly where

the constitutional right of a trial by jury is concerned.” 5  Thus, in order for the arbitration agreement to be enforced as to the
wrongful death claim in this case, the Defendants must establish that that the wrongful death beneficiaries waived their rights
to a jury trial on the wrongful death claim, which they have not done here.

The arbitration agreement at issue was signed by Mr. Trimble on August 25, 2009. To the extent the agreement is valid at
all, it is only enforceable as to the survival claims in this case, as Mr. Trimble only had authority to waive his right to a jury
trial, and, by extension, the rights of his estate to survival claims. See Holmes at 218, n.2, supra (“[t]he [survival] recovery
obtained depends on the rights of action which the decedent possessed at the time of her death and, in a personal injury action,
amounts to the damages that the decedent herself sustained.”) (emphasis added). Mr. Trimble did not have the power to waive
the rights of his future wrongful death beneficiaries. Plaintiffs, Wendy Schietroma and Judy Trimble, both testified that they did

not sign anything regarding their father's care and treatment at the Facility. 6  As such, there is no evidence that the Plaintiffs, as
wrongful death beneficiaries, waived their right to a trial by jury on the wrongful death claim arising out of their father's death.
See e.g., Lawrence v. Beverly Manor, 273 S.W.3d 525 (Mo. 2009) (holding that nursing home resident, acting through power-
of-attorney, did not waive future wrongful death beneficiaries' right to jury trial arising out of his death by signing arbitration
agreement); Finney v. National Healthcare Corp. 193 S.W.3d 393 (Mo.App. 2006) (holding wrongful death beneficiary not
bound by arbitration agreement because beneficiary was not a party to the agreement); Peters v. Columbus Steel Castings Co.,

2006 WL 225274 (Oh.App. 2006) (same holding).

Assuming, arguendo, that the arbitration agreement is enforceable as to the survival claims (but not the wrongful death claims
for the reasons set forth above), this Honorable Court would be forced to sever the survival claim from the wrongful death claim.
However, such an action is proscribed by the Pennsylvania Rules of Civil Procedure. Specifically, Pa. R.C.P. 213(e) states:
(e) A cause of action for the wrongful death of a decedent and a cause of action for the injuries of the decedent which survives
his or her death may be enforced in one action, but if independent actions are commenced they shall be consolidated for trial.

(1) If independent actions are commenced or are pending in the same court, the court, on its own motion or the motion of any
party, shall order the actions consolidated for trial.

Pa. R.C.P. 213(e)(1) (emphasis added); see also Pezzulli v. D'Ambrosia, 344 Pa. 643, 26 A.2d 659 (1942) (holding that wrongful
death and survival actions arising out of same tort should in all circumstances be tried together, and that Pennsylvania Rules of
Civil Procedure should be amended to reflect this requirement). Based upon this clear edict, it is beyond doubt that the survival
action and wrongful death action in this case must be litigated together.
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To summarize, the only validly waived rights (if any) in this case were Mr. Trimble's right to a jury trial for his injuries. There
has been no waiver of the independent rights possessed by the wrongful death beneficiaries to a jury trial in this case. Simply,
because the survival action and wrongful death action must ultimately be tried together in this case, and there has been no
waiver of the wrongful death beneficiaries' right to a jury trial on their claims, arbitration cannot be compelled in this case.
Judge McCormick arrived at this conclusion based upon the same reasoning. This Honorable Court should likewise do so.

For the forgoing reasons, this Honorable Court should overrule Defendants' Preliminary Objection attempting to compel
arbitration.

B. The Arbitration Agreement is Unenforceable Because it Lacks Consideration

In the alternative, the purported Arbitration Agreement does not constitute a valid contract in the Commonwealth. For a valid,
enforceable contract to exist under Pennsylvania law, the parties to the purported agreement must be shown to have reached a
mutual understanding, exchanged consideration, and delineated the terms of their bargain with sufficient clarity. Weavertown
Transport Leasing, Inc. v. Moran, 834 A.2d 1169, 1172 (Pa. Super. 2003). Consideration is typically defined as “a benefit to
the promisor or a detriment to the promisee.” Pennsy Supply, Inc. v. American Ash Recycling Corp., 895 A.2d 595, 600 (2006
Pa. Super. 54 (2006) (citing Weavertown, supra).

As noted by the court in Pennsy, supra, “[i]t is not enough, however, that the promisee has suffered a legal detriment at the
request of the promisor. The detriment incurred must be the ‘quid pro quo’, or the ‘price’ of the promise, and the inducement
for which it was made.” Pennsy Supply, 895 A.2d at 600. Whether or not a contract is supported by consideration, and thus
valid, is a question of law for the court. Davis & Warde, Inc. v. Tripodi, 420 Pa. Super. 450, 616 A.2d 1384 (1992).

With respect to the instant Arbitration Agreement, the purported consideration is not consideration actually consideration at
all, as there was zero benefit for Mr. Trimble to enter into this agreement. While the Agreement itself states that the “speed,

efficiency, and cost-effectiveness of the Alternative Dispute Resolution process” forms the consideration for the agreement, 7

the Facility's business office manager, Leslie Kovacic, who purportedly explained the agreement to Mr. Trimble before he

signed it, testified that she did not tell residents there was any benefit to signing the agreement. 8  Even though, as Ms. Kovacic

noted, 9  the Arbitration Agreement was presented as an alternative to a trial by jury, Defendants are not contending that the

arbitration process is a cheaper alternative than a jury trial. 10  Thus, Mr. Trimble in no way benefited by signing the agreement,
even though he suffered a huge detriment by waiving his right to a jury trial for injuries he was yet to sustain. Since there is no
corresponding benefit for the detriment here (i.e. no quid pro quo), the Arbitration Agreement cannot be said to be supported
by consideration. See Pennsy Supply, supra.

Defendants are similarly precluded from taking the position that the alleged agreement to arbitrate is merely a component of
the admissions agreement for Mr. Trimble to become a resident at the Facility. Ms. Kovacic testified in her deposition that the
alleged arbitration agreement was not required to be signed by a prospective resident or their representative for the resident

to be admitted to the facility. 11  Since the purported arbitration agreement was outside of the admissions agreement, it did
not become a component of it, and therefore Mr. Trimble's Estate is not bound to arbitrate this case outside of this Honorable

Court. 12  As such, there was no detriment and/or benefit in exchange for a detriment as to either party, and thus the agreement
lacks consideration in accordance with Pennsy Supply, supra.

Accordingly, the Arbitration Agreement proffered by Defendants cannot be enforced as a matter of law under any theory of
contract. Therefore, Defendants Preliminary Objection attempting to compel arbitration should be overruled.
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C. The Arbitration Agreement is Unenforceable Because it Creates a Perpetual Term

A contract that is not subject to any termination clause reflects a prohibition that extends into perpetuity. See e.g., Nova
Chemicals, Inc. v. Sekisui Plastics Co., Ltd, 2008 WL 4170029, at *6, *7, *9 n.1 (W.D. Pa. Sept. 3, 2008) (holding that the
clause at issue was not one in perpetuity because it defined the scope of the agreement and the duration, as it provided for two
events that would terminate the agreement, and it did not contain a separate article providing for a perpetual term).

A contract that is perpetual, or “for-the-rest-of-your-life,” is clearly unreasonable. In QVC, Inc. v. Tauman, 1998 WL 156982,
at *6 (E.D. Pa. Apr. 3, 1998), the court found that where a covenant could be “construed to be indefinite in its term.... the
Agreement could march into perpetuity, carrying with it the restrictive covenant... on its coattails for the rest of [one's] life.”

Id. (emphasis added). The court went on to find that “such a duration is clearly unreasonable.” Id. 13 ; see also Trilog Assoc.,
Inc. v. Famularo, 455 Pa. 243, 256, 314 A.2d 287, 294 (1974) (rejecting a restrictive covenant with unlimited time because it
is “so far-reaching, that it becomes ludicrous”) (emphasis added). Consequently, contracts with an indefinite duration should

be unenforceable. 14

Here, the Agreement at issue does not provide for any termination date or termination events. Moreover, this Agreement states

that it “shall inure to the benefit of, bind, and survive the Parties, their heirs, successors, and assigns.” 15  Thus the Agreement was
meant to endure even after a resident's discharge from the Facility and denied that resident (here, Mr. Trimble) the opportunity to
reconsider the Agreement on any future admission -- even if that admission happened to be years later. Even more, Defendants

drafted a contract that not only endured for the rest of Mr. Trimble's life, but also continues in perpetuity after his death. 16  Thus,
his Estate and his family are subject to the unconscionable terms of this unreasonable Agreement. Under these circumstances,
the Agreement must be construed against Defendants. Trilog Assoc., Inc., 455 Pa. at 256 314 A.2d at 294.

For the foregoing reasons, Defendants' Preliminary Objection attempting to compel arbitration should be overruled.

D. The Arbitration Agreement Is Unconscionable

Additionally, the Alternative Dispute Resolution Agreement at issue should not be enforced because it is unconscionable.
In Pennsylvania, and in many other states, unconscionability requires a showing that the contract was both procedurally
and substantively unconscionable when made, although these elements need not be present to the same degree. Witmer v.
Exxon Corp., 495 Pa. 540, 551, 434 A.2d 1222, 1228 (1981). “Essentially a sliding scale is invoked which disregards the
regularity of the procedural process of the contract formation, that creates the terms, in proportion to the greater harshness or
unreasonableness of the substantive terms themselves.” 15 Williston on Contracts § 1763A, pp. 226-27 (3d ed. 1972). In other
words, the greater the showing with respect to one of these two elements, the less showing is required with respect to the other
in order to support a finding that a given term is unconscionable. See e.g., Salley, supra, 592 Pa. at 341 n.12, 925 A.2d at 125
n.12 (noting that procedural and substantive unconscionability are generally assessed according to a sliding-scale approach).

The elements of procedural and substantive unconscionability, when properly applied, meaningfully distinguish the range of
ordinary and acceptable bargaining situations from those in which strong public policy favors contract avoidance. Salley, 592 Pa.
at 331, 925 A.2d at 119. In this case, the Alternative Dispute Resolution Agreement has all the markings of unconscionability,
both procedural and substantive.

“Procedural unconscionability refers specifically to ‘the process by which an agreement is reached and the form of an agreement,
including the use therein of fine print and convoluted or unclear language.’ “ Zimmer v. CooperNeff Advisors, Inc., 523 F.3d

224, 228 (3d. Cir. 2008) (discussing unconscionability under Pennsylvania law) 17  (citing Harris v. Green Tree Fin. Corp., 183
F.3d 173, 181 (3d Cir. 1999)); see also Germantown Mfg. Co. v. Rawlinson, 341 Pa. Super. 42, 491 A.2d 138, 145-46 (1985).
“[P]rocedural unconscionability may be found where parties to a contract have unequal bargaining power.” Capital Bonding
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v. Wilson, 2000 WL 1201885, at *2 (E.D. Pa. August 22, 2000) (citing Harris, 183 F.3d at 181); Moscatiello v. Pittsburgh
Contractors Equip. Co., 407 Pa. Super. 363, 595 A.2d 1190, 1196-97 (1991), appeal denied, 529 Pa. 650, 602 A.2d 860 (1992).

An agreement is substantively unconscionable if it is “unreasonably favorable to the drafter.” Huegel v. Mifflin Const. Co., 796
A.2d 350, 357 (Pa. Super. 2002). Substantive unconscionability can also be grounded on public policy concerns. Hall v. Amiica
Mut. Ins. Co., 538 Pa. 337, 347-348, 648 A.2d 755 (1994).

Both aspects of unconscionability are present here. Regarding procedural unconscionability, the evidence and testimony shows
that the arbitration agreement was hardly, if at all, explained to Mr. Trimble before he signed it, after he arrived at the
Facility from the hospital. The arbitration agreement was a part of a separate packet of documents that Mr. Trimble signed
on August 25, 2009; prior to having his daughter help him read and sign other admissions documents the next day (August

26). 18  Even on August 26, no one was helping Mr. Trimble and his daughters fill out the admissions papers. 19  Further, Mr.

Trimble never received a copy of the arbitration agreement, 20  which essentially rendered impossible his right to rescind the
arbitration agreement. Especially egregious is the fact that Mr. Trimble received copies of other admission documents, but not

the arbitration agreement, according to Facility documentation. 21

Further, Ms. Kovacic, who was charged with explaining the Arbitration Agreement to Mr. Trimble, barely understood the
agreement herself. When asked how she explained the effect of the Arbitration Agreement to new residents, she responded:

Basically I would just say that if they had any dispute with the facility, that they - it could go to arbitration
rather than I think it was to jury - I am not really sure about that - but that was just - you know, an arbitrator

would be involved. 22

Ms. Kovacic did not know why the Arbitration Agreement was presented to new residents, 23  and did not receive any

additional training materials relating to the Arbitration Agreement. 24  Further, Ms. Kovacic had no legal background or training

whatsoever, 25  and did not recall actually being trained on how to explain the Arbitration Agreement to new residents. 26  She
was unaware of the state law related to the enforceability of arbitration agreements, which the Arbitration Agreement explicitly

incorporated. 27  Ms. Kovacic was also unaware (and did not explain to residents) that the NAF, the entity chosen by Defendants
to administer the arbitration in the agreement, had recently been investigated for fraud and corruption at the time Mr. Trimble

signed the agreement. 28  In other words, Ms. Kovacic did not tell prospective residents that signing the Arbitration Agreement
could mean arbitrating before a fraudulent and corrupt arbitration forum. Quite simply, Ms. Kovacic was not at all qualified

to explain the significant effect of the Arbitration Agreement to Mr. Trimble, assuming she even did. 29

The alleged agreement to arbitrate in this matter also unfairly limits discovery in a manner that prejudices the Plaintiff. As
previously noted, substantive unconscionability, as it pertains to arbitration, involves a process that favors one party over

another. 30  The admission contract and embedded Arbitration Agreement is substantively unconscionable because it favors
the Defendants over the Plaintiff. One of the most blatantly illegal, substantive aspects of the contract is the limitation on
discovery. In essence, the constraints set forth by the Defendants render Plaintiffs unable to prove their case. Specifically, Rule
29 of the NAF Code of Procedure outlines a scope of discovery that is significantly narrower than the scope of discovery in

Pennsylvania. 31  Plaintiffs, as the parties with the burden of proof, are unfairly disadvantaged by the provision.

Lastly, the Arbitration Agreement's false statement that the arbitration process is cost effective also renders the agreement
substantively unconscionable. As noted, the Arbitration Agreement states that the “speed, efficiency, and cost-effectiveness of

the Alternative Dispute Resolution process” forms the consideration for the agreement. 32  However, as the attached documents

show, arbitrations in these types are often very expensive. 33  For example, an arbitration that took place before the NAF in
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2008 required a deposit of $1,250.00, just for the arbitrator's time (i.e. not including other costs incident to the arbitration).
Depending on the amount of time the arbitration took, that number could have been higher. Further, a simple discovery
hearing before an NAF arbitrator can cost as much as $1,000.00. None of this was explained to Mr. Trimble. Not only did
he waive his rights to a jury trial, he also unknowingly submitted to a process that is prohibitively expensive, certainly much

more expensive than filing an action in the Court of Common Pleas of Westmoreland County. 34  Clearly, the agreement is
substantively unconscionable.

1. The Offending Clauses Are Not Severable

The Arbitration Agreement contains a severability clause at the end of the document which indicates that “[i]f any provision of
this Agreement is determined by a court of competent jurisdiction to be invalid or unenforceable in whole or in part the remainder
of this Agreement, including all valid and enforceable parts of the provision in question, shall remain valid, enforceable, and

binding on the Parties.” 35  Our Superior Court, however, has clearly indicated that clauses within an arbitration provision are
not severable unless they are distinct and independent from the provisions' non-offensive language. See Carll v. Terminex,
supra, 793 A.2d at 926. The court explained:

Appellants also contend that the arbitration provision is severable from the limitation of damages provision and suggest that
this court enforce the arbitration provision and allow the arbitrator to determine whether the limitation of damage language is
against public policy. We cannot accept this argument because the arbitration provision is not independent of the limitation
of damage provision. Contained under one heading of “Arbitration”.... The limitation of liability language is not independent
of the agreement to arbitrate. [Because] [t]ese provisions are not distinct... We find the entire arbitration clause, as a whole,
must fail.

Id. (emphasis added).

The clauses at issue are found under a single heading: “Alternative Dispute Resolution Agreement.” 36  Further, the offensive
language permeates all aspects of the arbitration provision, which explicitly incorporates limitations on liability. Thus, the
agreement itself clearly establishes that the arbitration and limitation of liability provisions are intertwined and not independent
of one another. This provision does not involve a single, discrete unenforceable provision, but many unlawful and/or
questionable terms. Accordingly, offensive language within this provision is not severable from the arbitration and limitation
of liability provision as a whole.

Consistent with Pennsylvania law, the Third Circuit has explained the rationale for voiding entire arbitration provisions

permeated by unconscionable language in Alexander v. Anthony International 37  by analogizing: “[b]ecause the sickness has

infected the trunk, we must cut down the entire tree.” 38  In Alexander, the court noted that the plaintiff lacked real choice
about whether to accept the agreement, was burdened with paying arbitration fees and costs if unsuccessful, had to comply with

unreasonable time limitations, and was unfairly limited as to potential damages. 39  In sum, the court found that the cumulative

effect of such “draconian terms” precluded enforcement of the entire agreement. 40 Applying these principles, the court struck

down the arbitration agreement despite the existence of a non-severability clause. 41  Clearly, the same outcome is warranted
here.

Moreover, courts have refused to sever offensive language from arbitration agreements where “multiple defects... strongly

suggest[] a deliberate decision to use [the drafter‘s] superior bargaining position to obtain an unfair advantage.” 42  Such
arbitration provisions, like the one at issue in this case, cannot be enforced without effectively rewriting the agreement, which

is beyond the proper role of a court. 43
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Finally, failure to void arbitration agreements ridden with unlawful provisions offers incentive to drafters to include such
provisions. Enforcing such agreements essentially assures drafters that their arbitration agreement will be enforced, no matter
how many oppressive terms they insert. As one commentator noted: “If drafters know that the worst courts will do to them is
simply to give them the arbitration clause they should have written in the first place, there will be no down-side to overdrafting,

but a likely up-side: Many adhering parties may fail to challenge the oppressive contract term.” 44  Thus, the only way to deter

such conduct is to void the entire agreement. 45  In summary, there are many reasons why severance is inappropriate here.
Therefore, the entire arbitration clause should be invalidated.

2. In The Alternative, this Court May Sever the Unconscionable Provisions of the Arbitration Agreement

Assuming, arguendo, that this Honorable Court determines the Arbitration Agreement is enforceable and the terms complained
of by Plaintiff are not integral, Pennsylvania law provides that if less than an entire disputed contract is invalid, and the invalid
provision is not an essential part or the primary purpose of the agreement, then the remaining portions of the agreement are

enforceable. 46  Accordingly, this Court could choose to strike the unconscionable provisions of the arbitration agreement only;
specifically in this case, the unconscionable limitation on the scope of discovery that is noted above.

The Honorable Judge Alan M. Black addressed a similar issue, with the same corporate defendants and the same arbitration

agreement as in this case, in Mannion v. Manor Care Health Services, Inc. et. al. 47  This case involved a daughter signing her
mother into a Manor Care facility and signing the same documents at issue in the matter sub judice. Judge Black found the

arbitration agreement to be conscionable, but the same provisions at issue here to be unconscionable. 48

If this Honorable Court finds the arbitration agreement to be conscionable, which Plaintiff maintains it is not, Plaintiff requests
this Honorable Court sever the provisions limiting discovery and damages, since they are unconscionable, as a matter of law
and compel arbitration absent those provisions.

E. Defendants Have Failed to Establish A Knowing and Voluntary Waiver of the Right to a Jury Trial and the
Arbitration Agreement Is Against Public Policy

In the alternative, Defendants have failed to establish a knowing and voluntary waiver of the right to a jury trial and the arbitration
agreement violates public policy. Although the Seventh Amendment to the Constitution protects the right of trial by jury in

civil actions, 49  that right may be waived as a part of an express agreement of the parties. Such a waiver, however, must
be knowing and voluntary, according to First Union National Bank v. U.S., 164 F.Supp.2d at 663 (E.D. Pa. 2001). In First
Union National Bank, the Court related that the test for contractual waiver of the Seventh Amendment right to a jury trial is
knowing, voluntary and intelligent when facts show that (1) there was no gross disparity in bargaining power between parties;
(2) parties are sophisticated business entities; (3) parties had opportunity to negotiate contract terms; and (4) waiver provision
was conspicuous. Id. at 663.

Whether a waiver of a jury trial is knowing and voluntary involves a fact-specific inquiry. Indeed, the context in which a hospital
presents an alternative dispute resolution agreement to a patient or family member is critical to the determination of a bilateral
knowing and voluntary waiver. At the time an admissions package containing numerous agreements for reimbursement and
care is presented to a family or resident, who is assured that the facility will take good care of the patient, as if the patient was
one of their own family members. At the same time, the facility will occasionally present the family or patient with what is
described as a quick, private, inexpensive, alternative forum for the resolution of disputes. Under the attendant circumstances,
the family or patient cannot comprehend the magnitude or significance of the agreement that they are requested to sign. Indeed,
Plaintiffs submit that there can be no knowing and voluntary waiver of the right to trial by jury under these circumstances
because the horrific mistreatment and negligence that later occurs cannot be comprehended upon the admission of a loved one
to a hospital facility. Id.
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1. The Healthcare Facility Setting Is Unique

a. This Pre-dispute Arbitration Agreement is not appropriate in this case 50

Unlike cases dealing with arbitration agreements that occur in commercial settings, in this case, there was no negotiation
between the parties on the terms of the agreement as required by First Union Nat'l Bank v. U.S., 164 F.Supp.2d at 663 (E.D.
Pa. 2001) (stating a waiver of rights must be knowing, voluntary, and intelligent, which includes, inter alia, the opportunity to
negotiate contract terms). Second, it was not foreseeable to Mr. Trimble that a dispute would arise due to injuries that he would
sustain at the Facility. At the time of Mr. Trimble's admission to the Facility, Mr. Trimble certainly did not have a reasonable
expectation that he would suffer the injuries enumerated in the Complaint. It was certainly not reasonable to expect that the
Defendants would fail to provide Mr. Trimble care during his admission at the Facility such that he would suffer horrific and
preventable injuries. This case must rest against this backdrop.

Sensitive to public policy concerns of protecting nursing home residents, courts do not enforce these types of agreements unless
they contain basic safeguards designed to prevent overreaching. Recognizing the unique vulnerability of healthcare facility
patients, Pennsylvania courts have observed that “arbitration clauses in ... [healthcare facility] cases must be closely examined.”
Robb v. Mountainview Specialty Care Ctr., Inc., 2007 Pa. Lexis 122 (C.P. Westmoreland Apr. 9, 2007), aff'd, 938 A.2d 1129
(Pa. Super. 2007) (quoting Small v. HCF of Perrysburg, 823 N.E.2d 19, 24 (Ohio Ct. App. 2004)). The Robb court aptly noted
that, given the time pressure and emotional stress involved with securing needed care, healthcare facility patients lack the
ability to “shop” for a healthcare facility. Id. at *13. Thus, healthcare facility patients do not enjoy the same options available
to sophisticated business persons or consumers generally.

Accordingly, the Robb court found that the arbitration agreement at issue in that case violated public policy because it
“deprive[d] the resident of the benefit of remedial legislation enacted by Congress and [the Pennsylvania] General Assembly to
protect nursing home patients.” Id. at *13. Further, the court identified particular concerns with applying arbitration agreements
to negligence actions, where the “reasonableness” of a defendant's action is “best left to a jury acting as a fact finder.” Id.

(citation omitted). 51  Here, the Defendants' Alternative Dispute Resolution Agreement bars any court action arising out of State
or Federal law, and “shall include, but not be limited to, all claims in law or equity arising from ... the Resident's stay at [the

Facility]....” 52  As such, the agreement violates public policy by both stripping Mr. Trimble of the rights explicitly granted to him
(and others in a similarly vulnerable position) by this State's legislature and failing to provide proper procedural safeguards. Id.

b. Pre-dispute alternative resolution agreements are not appropriate in cases of neglect and abuse

Pre-dispute alternative resolution agreements are never appropriate in cases of neglect and abuse of an elderly person. Such
agreements are inconsistent with this State's policy to protect a particularly vulnerable portion of the population (the elderly
and disabled) from gross mistreatment in the form of abuse and custodial neglect. In Pennsylvania, the Older Adults Protective
Services Act (“OAPSA”) sets forth civil penalties and other consequences for abuse of a care-dependent person. See 35 P.S.
§10225.101, et seq. OAPSA expresses the policy of this Commonwealth in that:

...older adults who lack the capacity to protect themselves and are at imminent risk of abuse, neglect,
exploitation or abandonment shall have access to and be provided with services necessary to protect their
health, safety and welfare. It is not the purpose of this act to place restrictions upon the personal liberty of
incapacitated older adults, but this act should be liberally construed to assure the availability of protective
services to all older adults in need of them. Such services shall safeguard the rights of incapacitated older
adults while protecting them from abuse, neglect, exploitation and abandonment. It is the intent of the
General Assembly to provide for the detection and reduction, correction or elimination of abuse, neglect,
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exploitation and abandonment, and to establish a program of protective services for older adults in need
of them.

35 P.S. §10225.102. Plaintiff has made a claim for negligence per se according to this statute.

No doubt, this statute was designed to protect a particularly vulnerable portion of the population from gross mistreatment in the
form of abuse and custodial neglect, and to ensure that there are consequences for this type of mistreatment. The perpetrator
of these wrongs should not be allowed to use a pre-dispute arbitration agreement to deprive a victim of his or her day in court.
Clearly, these types of agreements are against public policy when the underlying allegations are based on neglect and/or abuse.
See e.g., Fitzhugh v. Granada Healthcare and Rehabilitation Center, LLC. 58 Cal Rptr. 3d 585, 590 (Cal. App. 1 Dist. 2007)
(“we conclude that upholding the [order denying arbitration] is consistent with public policy expressed in the statutes enacted
by the Legislature to protect a particularly vulnerable portion of the population from gross mistreatment in the form of abuse
and custodial neglect,' and to ensure appropriate relief for such mistreatment.”). For this reason alone, this Court should not
permit arbitration of this matter.

WHEREFORE, based upon the forgoing reasons, Defendants' Preliminary Objection attempting to compel arbitration should
be overruled in its entirety.

II.B. ARGUMENT AS TO DEFENDANTS REMAINING PRELIMINARY OBJECTIONS

A. Count One of Plaintiffs' Complaint Conforms with PA.R.C.P. 1020(a)

Defendants argue that several causes of action are “jumbled” into Count One of Plaintiffs' Complaint. This is not true. Plaintiffs
plead one cause of action for Negligence in Count One, which encompasses elements of ordinary negligence, professional
negligence and corporate negligence -- all under the umbrella of negligence. “Where there are separate causes of action, there
must be separate counts in the complaint, but where there are several claims on the same cause of action, there need not be
separate counts.” Goodrich-Amram § 1020(a)-1 (emphasis added). For example, the Supreme Court has held that strict liability
is implicit in the allegation of negligence, and therefore, does not introduce a new cause of action. See Kuisis v. Baldwin-Lima-
Hamilton Corp., 457 Pa. 321, 319 A.2d 914 (1974). Accordingly, Defendants' Preliminary Objection must be overruled.

B. All Allegations of Corporate Negligence in Plaintiffs' Complaint are Proper

Defendants' objection to subparts of Paragraph 109 relies on a very narrow and inappropriate reading of Thompson v. Nason
Hospital, 527 Pa. 330, 591 A.2d 703 (1991). The Thompson court provided that:

Corporate negligence is a doctrine under which the hospital is liable if it fails to uphold the proper standard
of care owed to the patient, which is to ensure the patient's safety and well-being while at the hospital.
This theory of liability creates a nondelegable duty which the hospital owes directly to a patient.

Id. at 707 (emphasis added).

The Thompson court created four general areas under which a hospital's duties may be classified: (1) a duty to use reasonable
care in the maintenance of safe and adequate facilities and equipment; (2) a duty to select and retain only competent physicians;
(3) a duty to oversee all persons who practice medicine within its walls as to patient care; and, (4) a duty to formulate, adopt
and enforce adequate rules and policies to ensure quality care for the patients. Id. at 707-08. However, this list is by no means
an exhaustive statement of a care provider's overall duties under the corporate negligence doctrine and those four general areas
are just categories under which the health care provider's duties may be classified.
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Most importantly, Defendants fail to mention Scampone v. Grane Healthcare Co., 2010 Pa. Super. 124, 11 A.3d 967 (2010),
appeal granted, 15 A.3d 427 (Pa. 2011). The Superior Court clarified the breach of duties that give rise to corporate liability
in Scampone.

In Scampone, the corporate defendants operated the defendant nursing facility, controlled the facility's budget, and hired as
well as trained all of the registered nurses at the facility. Id. at 979-87. The plaintiff in Scampone sought to hold the facility
and its corporate operator directly liable for their failure to provide sufficient staff “such that employees were incapable of
providing appropriate care to the nursing home residents, including [the plaintiff's decedent].” Id. at 971. The Pennsylvania
Superior Court found that both corporate entities could be found liable under a theory of corporate negligence. Specifically,
the Superior Court held that both the nursing home and its corporate operator could be held directly liable under a theory of
corporate negligence because they breached their duty to “formulate, adopt, and enforce adequate rules and policies to ensure

quality care for patients.” Scampone, 11 A.3d at 976. 53  Moreover, the court stated that “[i]f a healthcare provider fails to hire
adequate staff to perform functions necessary to properly administer to a patient's needs, it has not enforced adequate policies
to ensure quality care.” Id.

Here, the Defendants involve themselves daily in decisions affecting their residents' medical care and provide services akin
to those of a hospital. The Defendants manage the operation, planning, and quality control issues at the Facility. They
exercise control over budgeting, training, staffing, human resource management, and creating and implementing all policy and

procedures for the Facility's staff. 54  All these factors over which the Defendants have control directly and indirectly affected
every aspect of Mr. Trimble's care. The Defendants created policies and procedures that dictate how the Facility operates and
in what manner. The dieticians have policies and procedures; the nurses have policies and procedures; even the physical plant
has policies and procedures. These policies and procedures are the end result of decisions made by the Defendants, and these
decisions affected the health care of Mr. Trimble.

In addition to Scampone, much has occurred in the area of corporate negligence at the appellate level since Thompson was
decided. In Welsh v. Bulger 548 Pa. 504, 698 A.2d 581 (1997), the Pennsylvania Supreme Court held that:

Corporate negligence is based on the negligent acts of the institution. A cause of action for corporate
negligence arises from the policies, actions or inaction of the institution itself rather than the specific acts
of individual hospital employees. Thus, under this theory, a corporation is held directly liable, as opposed
to vicariously liable, for its own negligent acts.

Id. at 585 (emphasis added) (citations omitted).

The Court went on to list the elements required for plaintiffs to plead a prima facie case for corporate negligence:

To establish a claim for corporate negligence against a hospital, Plaintiffs must show that the hospital had
actual or constructive knowledge of the defect or procedures that created the harm. The Plaintiffs must
also establish that the hospital's negligence was a substantial factor in causing harm to the injured party.

Id. (emphasis added).

In short, the doctrine of corporate liability requires that the policies, acts and/or omissions of the institution as a whole caused

Plaintiff's injuries, and not just the acts and/or omissions of the institution's employees. See 12 A.L.R. 4 th  57 § 4 (“a hospital
can be charged with direct negligence in failing to review and supervise care...to a patient.”).
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The Pennsylvania Superior Court addressed what constitutes the issue of notice in the matter of Brodowski v. Ryave, M.D., 885
A.2d 1045 (Pa. Super. 2005). A defendant is on constructive notice where it “should have known” about a patient's condition
and/or fails to adequately supervise those providing patient care. Id. at 1057 (citing Whittington v. Episcopal Hospital, 768
A.2d 1144, 1154 (Pa. Super. 2001)). For example, the Superior Court found corporate negligence was proper where there
was evidence of constructive knowledge that a facility failed to implement sufficient procedures to assure that physicians'
recommendations were followed. Brodowski, 885 A.2d at 1059-60.

Plaintiff has specifically alleged that: Defendants, their administrators, director of nursing, and/or other staff members of the
Facility were made aware, via written reports, of the number and types of injuries, illnesses, and infections suffered by Mr.

Trimble, yet failed to take steps to prevent the occurrence of the same; 55  that Defendants knew, or should have known, of the
aforementioned problems that were occurring with Mr. Trimble's care, as they were placed on actual and/or constructive notice

of said problems through state survey results; 56  and that Defendants failed to supervise all nurses, nursing assistants and other

medical personnel who engaged in a pattern of care replete with harmful and injurious commissions, omissions, and neglect. 57

Clearly, these allegations satisfy the standard of Brodowski in regard to what constitutes actual or constructive notice.

In summary, Plaintiffs have alleged a prima facie case of corporate negligence sufficient to overcome Defendants' preliminary
objections. Plaintiffs allege that Defendants had a non-delegable duty to hire, train, and supervise employees to deliver
healthcare and services to residents in a safe and reasonable manner; a non-delegable duty to adequately staff the Facility
in order to meet the needs of the residents; a duty to investigate, recognize, and remedy problems regarding Mr. Trimble's
care as well as adequately care plan for those problems; a duty to appropriately document the care provided to Mr. Trimble,

appropriately assess the changes in his condition and treat his pain accordingly. 58  Defendants had all of the aforementioned
duties and were aware of facility-wide failures, but failed miserably in their duties because of their profit-inspired recklessness

and fiscally irresponsible policy of profits over people. 59  Accordingly, Defendants' preliminary objection must be overruled.

C. Plaintiff's Complaint Properly Pleads Claims for Negligence Per se

Again, Defendants are misconstruing Plaintiffs' Complaint. Plaintiffs are well aware that negligence per se is an evidentiary
presumption where the breach of a statute requirement is proof of a defendant's breach of the duty of care. This is exactly the
manner in which Plaintiff pleads negligence per se in her Complaint. Plaintiff is not asserting it as a separate cause of action,
contrary to Defendants' assertion. Therefore, Defendants' preliminary objection is without merit, and must be overruled.

D. Plaintiff's Allegations Are Legally Sufficient to Support Claims for Negligence Per se

1. Plaintiff Is Not Asserting a Private Right of Action Under Either Statute

Defendants assert that Plaintiffs cannot bring a private cause of action under 18 Pa. C.S. § 2713 (hereinafter “§ 2713”) or 35
P.S. § 10225.101, et seq (hereinafter “§ 10225.101”), and as such cannot use these statues as the applicable standard of care.
Defendants' arguments are erroneous.

Under Pennsylvania law, Plaintiffs are entitled to bring a negligence per se claim for violation of a criminal statute. A claim
based upon negligence per se is not the same as a private cause of action. Contrary to Defendants' assertions, Plaintiffs are not
asserting a private statutory cause of action under these statutes. Rather, Plaintiffs allege that Defendants breached the standard
of care as prescribed in § 2713 and § 10225.101, which convey an actionable tort duty, and therefore, Defendants should be
held liable for negligence per se. The doctrine of per se liability does not create an independent basis of tort liability, but rather
establishes, by reference to a statutory scheme, the standard of care appropriate to the underlying tort. Cabiroy v. Scipione, 767
A.2d 1078, 1082 (Pa. Super. 2001). Here, § 2713 and § 10225.101 establish the requisite standard of care for the treatment
of care-dependent individuals.
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The absence of a statutory right to a private cause of action does not preclude a claim of negligence per se for violation of
the statute. In a similar nursing home abuse and neglect case, the Court held that a statute which does not provide a private
right of action can still be utilized to establish negligence per se. McCain v. Beverly Health and Rehabilitation Svcs., 2002 WL
1565526 (E.D. Pa. 2002). Importantly, the Court noted that:
Courts in Pennsylvania have recognized that the “absence of a private cause of action in a statutory scheme is an indicator that
the statute did not contemplate enforcement of an individual harm.” However, it is just an indicator or a factor to consider and

“does not necessarily preclude [the statute's] use as the basis of a claim of negligence per se.” 60

If a plaintiff can prove the defendant's negligence was the proximate cause of the injury in question, then the violation of the
applicable statute is negligence per se and liability may be grounded on such negligence. Cabiroy, 767 A.2d 1079. A similar
situation exists in the present matter. Although § 2713 and § 10225.101 do not provide a private cause of action, Defendants'
conduct breached the standard of care required by the statutes, which makes Defendants liable for negligence per se.

Pennsylvania courts have clearly established that a plaintiff asserting negligence per se properly relies upon a statute that lacks
a private cause of action where: (1) the statute is designed to protect a particular class of individuals from the type of harm
suffered by the plaintiff and (2) the claim will further the purpose of the statute. See Cabiroy v. Scipione, 767 A.2d 1078, 1081
(Pa. Super. 2001) (citing Majors v. Brodhead Hotel, 416 Pa. 265, 205 A.2d 873, 875 (1965)); Frantz v. HCR Manor Care Inc.,

64 Pa. D.C.4 th  457, 465 (C.P. Schuylkill 2003) (citing McCain, 2002 WL 1565526, at * 1).

Discussing statutes that do not provide for a private cause of action, courts have further clarified this concept as follows:

The concept of negligence per se establishes both duty and required breach of duty where an individual
violates an applicable statute, ordinance or regulation designed to prevent a public harm.... In analyzing
a claim based on negligence per se, the purpose of the statute must be to protect the interest of a group
of individuals, as opposed to the general public, and the statute must clearly apply to the conduct of the
defendant.

Frantz, 64 Pa. D.C.4 th  at 461-62 (quoting Braxton v. PennDOT, 160 Pa. Cmwlth. 32, 45, 634 A.2d 1150, 1157 (1993)). The
Frantz court further held: “In analyzing a claim based on negligence per se, the purpose of the statute must be to protect the
interest of a group of individuals, as opposed to the general public, and the statute must clearly apply to the conduct of the
defendant.” Id. at 462. Thus, negligence per se applies where an individual within the class contemplated by the statute suffers
the type of harm that the statute seeks to prevent. Id. (citing Wagner v. Anzon Inc., 453 Pa. Super. 619, 627, 684 A.2d 570, 574
(1996)). Therefore, Plaintiffs are entitled to use these statutes to establish the standard of care.

2. 18 Pa. C.S.A. §2713

Under Section 2713 of the Pennsylvania Crimes Code, a caretaker is guilty of neglect of a care-dependent person if he:

(1) Intentionally, knowingly or recklessly causes bodily injury or serious bodily injury by failing to provide
treatment, care, goods or services necessary to preserve the health, safety or welfare of a care-dependent
person for whom he is responsible to provide care. 18 Pa.C.S.A. §2713(a)(1).

Further, the statute defines “caretaker” as “an owner, operator, manager or employee of a nursing home.” 18 Pa.C.S.A. § 2713(f)
(1). Thus, the statute's plain language clearly establishes that the statute's purpose is to prevent a public harm: elder abuse and
neglect by owners and operators of nursing homes.
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Latrobe Regional Health & Rehabilitation Center is a nursing facility and therefore, falls within the definition of “caretaker.”

Defendants were clearly Mr. Trimble's “caretakers” as defined by the statute. 61  Id. Plaintiff's averments, if proven, establish that

Defendants' reckless failure to provide basic care caused Mr. Trimble's avoidable injuries and suffering. 62  Id. Thus, Plaintiffs'
allegations clearly support a claim that Defendants' conduct falls within the type of harm that the statute seeks to prevent and
furthers the statute's purpose. Id.

Accordingly, Plaintiffs negligence per se claims arising from 18 Pa.C.S.A. § 2713 should proceed.

3. 35 P.S. § 10225.101, et seq.

Defendants also challenge Plaintiff's negligence per se claims under the Older Adult Protective Services Act (OAPSA), 35 P.S.
§ 10225.102, which sets forth civil and administrative penalties for abuse of a care-dependent person. This Act expresses its
legislative purpose as follows: “It is the intent of the General Assembly to provide for the detection and reduction, correction
or elimination of abuse, neglect, exploitation and abandonment, and to establish a program of protective services for older
adults in need of them.” 35 P.S. § 10225.102. Consistent with this purpose, the Third Circuit has held that OAPSA provides
a proper basis to establish a nursing home resident's claim for negligence per se under Pennsylvania law. See McCain, 2002
WL 1565526, at *1.

The McCain court reasoned:
Courts in Pennsylvania have recognized that the “absence of a private cause of action in a statutory scheme is an indicator that
the statute did not contemplate enforcement of an individual harm.” However, it is just an indicator or a factor to consider and
“does not necessarily preclude [the statute's] use as the basis of a claim of negligence per se.” A statute may still be used as the
basis for a negligence per se claim when it is clear that, despite the absence of a private right of action, the policy of the statute
will be furthered by such a claim because its purpose is to protect a particular group of individuals.

Id. Applying this rationale, the court found that a nursing home resident who allegedly developed pressure sores as a result
of the defendant nursing home's conduct fell within the class of person and type of harm that OAPSA sought to address. Id.
Accordingly, the court deemed the statute's lack of a private cause of action insufficient “to preclude the use of the relevant
policies expressed in the statutes” as a basis for negligence per se. Id.

Similarly, the averments set forth in Plaintiffs' Complaint are more than sufficient to support Plaintiffs' claims for negligence per
se stemming from Defendants' violations of this statute. Plaintiffs' allege that Defendants' failures to provide basic care caused

Mr. Trimble's needless pain and suffering. 63  Moreover, in a similar nursing home abuse and neglect case, the Honorable
Judge Carmen D. Minora held that “the law supports [p]laintiff's claim for negligence per se arising from [d]efendants' alleged

OAPSA violations.” See the Honorable Judge Carmen D. Minora's Opinion in South, supra, p. 9. 64  The Honorable Edward
E. Guido of the Cumberland County Court of Common Pleas found Judge Minora's reasoning in South persuasive and adopted

it in overruling preliminary objections on the same issue. 65

Similar Orders have also been issued in the Common Pleas Courts of other counties. 66  Thus, there is little doubt that Plaintiffs'
claim for negligence per se arising from Defendants' OAPSA violations should proceed. Therefore, Plaintiff respectfully
requests that this Court overrule Defendants' Preliminary Objections.

E. Plaintiffs' Complaint Sufficiently States the Facts and Claims In This Matter
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Defendants' claim that Plaintiffs Complaint does not sufficiently support allegations of fraud is without merit and premature.
Plaintiff is not pleading a Count of Fraud, and therefore, does not need to meet the higher pleading requirement, as suggested by
Defendants. Plaintiffs allegations that Defendants failed to prevent and engaged in “incomplete, inconsistent and/or fraudulent
documentation” and the like, support Plaintiffs claims of negligence. For example, Paragraph 94 of Plaintiffs' Complaint states:

The severity of the recurrent negligence inflicted upon John W. Trimble, Sr., while in Defendants' care
consisted of mismanagement...and lack of training or supervision of the Facility employees, in that they
failed to provided adequate and appropriate health care; engaged in incomplete, inconsistent and fraudulent

documentation... 67

Additionally, Courts in Pennsylvania have held that in situations where the defendant has more knowledge than the plaintiff,
the plaintiff is not required to file a more specific complaint. See Sprecker v. Minutola, 70 Pa. D. & C. 595 (1949); Gill v.
Wilkes-Barre Publishing Co., 30 Pa. D. & C.2d 251 (1963). In Sprecker, the defendant filed preliminary objections to plaintiffs
complaint based on plaintiffs failure to identify the name of the Defendants' agent who was involved in the automobile accident
at issue. In overruling the Defendants' preliminary objections, the court stated that:
It is alleged in the complaint that Defendants' agent was driving the car at the time of the accident. Plaintiff herself does not
appear to have been at the scene of the accident, and there is nothing to indicate that she has any knowledge at this stage in the
proceeding as to the identity of the agent. Surely defendant is in a better position than plaintiff to know whether or not his car
at that time and place was in fact being operated by someone who was Defendants' agent. At least, the means of ascertaining
such fact is more available to defendant than it is to plaintiff.

It has been stated that a plaintiff is not bound to embrace in his statement what in the very nature of the particular case he could
not know with accuracy: Georges Township v. Union Trust Co., 293 Pa. 364, 378 (1928). Putting the matter in another way,
a more specific statement or complaint should not be required in those matters about which defendant has, or should have,
as much or more knowledge than the plaintiff.

Sprecker, 70 Pa. D. & C. at 596 (emphasis added). Likewise, in Gill, the Court ruled that the name of the Defendants' agent or
employee need not be identified in plaintiff's complaint where the plaintiff did not identify the name of the agent or employee
who negligently gave instructions to plaintiff regarding the operation of an elevator door. Gill, 30 Pa. D. & C.2d at 252-53.
The court explained:

...tort actions, on the other hand, frequently arise between parties who are utter strangers to each other.
They do not always know the names of all parties involved, and sometimes in the inherent nature of
the case cannot know the names of all parties.

Gill, 30 Pa. D. & C.2d at 253 (emphasis added). The same logic applies to the instant matter. Plaintiff's complaint sufficiently
states instances where it is believed Defendants acted in a fraudulent manner. Accordingly, Plaintiffs respectfully requests that
this Court overrule Defendants' Preliminary Objection.

F. Plaintiffs' Complaint Does Not Contain Scandalous or Impertinent Matter

Finally, Defendants quibble that Plaintiffs' Complaint contains scandalous and impertinent matter because it avers failures
related to the Facility's citations it received from the Pennsylvania Department of Health.

Scandalous averments consist of “any unnecessary allegation which bears cruelly upon the moral character of an individual,
or states anything which is contrary to good manners or anything which is unbecoming to the dignity of the court to hear, or
which charges some person with a crime, not necessary to be shown.” Ellis v. Nat'l Capitol Life Ins. Co., 35 Pa. D. & C.2d 490,
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493-94 (Montg. 1964). Impertinent averments have been defined as “immaterial and inappropriate to the proof of the cause of
action.” Dept. of Envtl. Res. v. Peggs Run Coal Co., 423 A.2d 765, 769 (Pa. Cmwlth. Ct. 1980). To be relevant, evidence must
(only) have “any tendency to make the existence of any fact that is of consequence to the determination of the action more or
less probable than it would be without the evidence.” Pa. R.E. 401. Accord, Com. v. Scott, 480 Pa. 50, 54, 389 A.2d 79, 82
(1978). Further, “[t]he right of a court to strike impertinent matter should be sparingly exercised and only when a party can
affirmatively show prejudice.” Com. v. Hartford Acci. & Indem. Co., 396 A.2d 885, 888 (Pa. Cmwlth. Ct. 1979). In light of
Plaintiffs' claims sounding in corporate negligence and punitive damages, the paragraphs complained of by Defendants are both
material and appropriate to the proof of that cause of action and are not scandalous in any manner.

Plaintiffs' allegations of Defendants' previous Department of Health citations are material and appropriate, and should not be
dismissed. Plaintiffs' Complaint avers that the Defendants' intentional understaffing of the Facility caused the quality of care
to suffer greatly for all residents, including Mr. Trimble. Additionally, Defendants' financial motive was the backing for this
understaffing, and all residents faced potential harm because of it. The mentions of previous deficiencies (relating to other
residents) are relevant to Plaintiff's punitive damages claim, for the reasons set forth in Section C, infra. Specifically, the
pertinent section of the MCARE Act provides that punitive damages are appropriate when a defendant exhibits a “reckless

indifference to the rights of others...” 68

In Updegraff v. Beverly Enterprises Pennsylvania, Inc., Judge Hess denied similar Preliminary Objections by a defendant
nursing home, represented by the same firm, for the inclusion of scandalous or impertinent material. No. 03-4699 (C.P.
Cumberland 2008). Whether factual averments with the purpose of establishing that Defendants knowingly or recklessly created
and fostered a corporate/business environment where profit was more important than patient care leading to alleged neglect
and mistreatment of a decedent are true, is for the trier of fact to decide, and inclusion of the averments in the record will not
prejudice Defendants. Updegraff, No. 03-4699 (C.P. Cumberland 2008).

Additionally, in Phillip Morris USA v. Williams, 127 S.Ct. 1061 (2007), the U.S. Supreme Court held that such evidence can
be admitted in punitive damages cases so that the reprehensibility of the defendants' conduct can be determined: “Evidence of
actual harm to nonparties can help to show that the conduct that harmed the plaintiff also posed a substantial risk of harm to the
general public, and so was particularly reprehensible...” Phillip Morris, 127 S.Ct. at 1064. The Supreme Court merely cautioned
that the amount of punitive damages awarded should punish defendants for harm caused to the plaintiff, not harm caused to non-
parties. Id. Plaintiff's reference to previous Department of Health survey deficiencies involving failures similar to those alleged
in Plaintiffs' Complaint, supports Plaintiffs' claims that Defendants' acts show a “reckless indifference to the rights of others,”
for purposes of demonstrating their knowledge of the same and reprehensibility, thus making punitive damages appropriate.

Moreover, Defendants cannot read Plaintiffs' Complaint in a vacuum. When read in its entirety, the Complaint sufficiently
pleads that Defendants' failures, as illustrated in the survey results from the Department of Health, put Defendants on notice
of the problems in the Facility and caused harm to residents, including Mr. Trimble, and support Plaintiff's claims of corporate
negligence.

To prevail on their claims of corporate negligence, Plaintiff must show that Defendants had “actual or constructive knowledge
of the defect or procedures that created the harm” and that their negligence was “a substantial factor in bringing about the harm”
to Mr. Trimble. Thompson v. Nason Hosp., 527 Pa. 330, 341, 591 A.2d 703, 708 (1991). A defendant is on constructive notice
where it “should have known” about a patient's condition and/or fails to adequately supervise those providing patient care.
Brodowski v. Ryave, M.D., 885 A.2d 1045, 1057 (Pa. Super. 2005). Just recently, the Superior Court found corporate liability
appropriate as to both a nursing facility and the facility's corporate operator. See Scampone v. Grane Healthcare Co., 2010
Pa. Super. 124, 11 A.3d 967 (2010), reh‘g denied, --- A.2d -- (Sept. 24, 2010), appeal granted, 15 A.3d 427 (Pa. 2011). The
Scampone court clearly addressed the types of evidence appropriate to support claims of corporate negligence in cases of abuse
and neglect. Id. ¶¶ 20-25. For example, the Scampone court held that evidence of understaffing, including “evidence related to
problems with other patients caused by understaffing,” is relevant to establishing corporate negligence against nursing facilities
and their corporate operators. Id. ¶¶ 23-25 (emphasis added).
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The survey results and reports at issue provide evidence that Defendants had actual and constructive knowledge of problems
occurring with respect to resident care, and show that other residents suffered harm prior to and during the period of Mr.
Trimble's claims. Importantly, it provides evidence that the parent company, against whom a separate claim of corporate
negligence exists, had full knowledge of the problems that Defendants have had with their Facility. Quite simply, the surveys
are directly relevant to the cause of action.

Additionally, in South, supra, the Honorable Carmen D. Minora held that similar averments of defendants based on “scandalous
and impertinent” matter were “frivolous” and “without merit” because under Scampone, “the doctrine of corporate negligence
is extended to nursing homes and notice of prior inadequate care or understaffing and failure to correct the problem is sufficient

to establish both corporate negligence and liability for punitive damages.” South, p. 5. 69  Similarly, Plaintiffs use of surveys
are directly relevant to the claims asserted against Defendants, as are Defendants' motives to pursue profits over resident care.
Therefore, the aforementioned paragraphs are material to Plaintiffs cause of action, and neither scandalous nor impertinent.
Accordingly, Defendants' Preliminary Objection must be overruled.

III. CONCLUSION

WHEREFORE, Plaintiffs' respectfully request that this Honorable Court OVERRULE Defendants' Preliminary Objections
in their entirety.

Respectfully submitted,

WILKES & MCHUGH, P.A.

By:

Peter D. Giglione, Esquire

Pa. I.D. No. 89523

Ryan J. Duty, Esquire

Pa. I.D. No. 309685

Wilkes & McHugh, P.A.

437 Grant Street, Suite 912

Pittsburgh, Pennsylvania 15219

(412) 434-1110

(412) 434-4882 (facsimile)

Dated: 8/15/2012
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