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2010 WL 9095807 (Pa.Com.Pl.) (Trial Motion, Memorandum and Affidavit)
Court of Common Pleas of Pennsylvania.

Philadelphia County

FRED WATSON PLENARY GUARDIAN OF SALLIE HUNTER AN INCAPACITATED PERSON, Plaintiff,
v.

Evelyn SCOTT also known as Evelyn Davis, Defendant.

No. 10023179.
February Term, 2010.

2011.

Plaintiff's Response Contra Preliminary Objections to the Second Amended Complaint

Quinn Law Office, Anthony Bernard Quinn Esquire, Attorney Reg. #26931, 1420 Walnut Street Suite 1107, Philadelphia, PA
19102, Telephone #215-731-0340, Attorney for plaintiff.

1. Denied. The allegation is a blatant lie. Defendant filed preliminary objections on August 4, 2010. Defendant's objections
dishonestly recited averments out of order and out of context to omit relevant facts. Defendant's true objection then, as it is now,
is that in addition to causes of action for fall down on March 1, 2008 and May 25, 2008, plaintiff asserted a third cause of action
for elder abuse. Defendant corruptly seeks to hide its objection that elder abuse fails to state a cause of action, recognizing as
she must such an outmoded concept would not pass muster in this century.

2. Denied. The allegation is a blatant lie. In addition to causes of action for fall down on March 1, 2008 and May 25, 2008,
plaintiff asserted a third cause of action for elder abuse.

3. Denied. The allegation is a blatant lie. Defendant again misrepresents the allegation of the complaint. To the contrary, the
second amended complaint alleges,

“13. For approximately thirty years previous to August 2008, Sallie Hunter was a disabled person, suffering from the maladies
and infliction of mental deficiency due to schizophrenia paranoid type, diabetes mellitus, essential hypertension, and altered
mental status and had some time prior to the events alleged herein become legally blind.

15. At some time prior to the events alleged herein, defendant prevailed upon Sallie Hunter and became the power of attorney
for Sallie Hunter.

17. After defendant had herself appointed the power of attorney for Sallie Hunter, defendant no longer maintained a lease
between herself the defendant as landlord and herself the defendant as power of attorney for Sallie Hunter.

18. At such time, defendant used the power of attorney to have herself appointed the representative payee for the periodic social
security disability entitlement due Sallie Hunter.

19. As representative payee, defendant received the social security disability entitlement payments due Sallie Hunter, and as
such defendant consequently became obligated by the social security laws to use such entitlements for the benefit of the housing,
sustenance and maintenance of Sallie Hunter.

20. During such time, defendant was charged by the Pennsylvania Department of Public Welfare with providing housing,
sustenance and maintenance for Sallie Hunter.
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21. Some time previous to January 2007 Sallie Hunter began to suffer physical restrictions due to becoming legally blind,
incontinence and ambulatory dysfunction.

22. Defendant as the representative payee had or should and could have had knowledge or notice of the existence of the aforesaid
physical and mental restrictions.

23. Defendant failed and refused to provide a safe environment for Sallie Hunter at 5223 N. American Street as a visitor, licensee
or invitee as more specifically set forth hereinafter.

24. The said premises known as 5223 N. American Street was defective, as the lavatory facilities were located on the second
floor, the stairway did not have adequate guards, and the treads lacked adequate slip resistance.

25. At such time and place, Sallie Hunter was legally blind, incontinent, suffered from ambulatory dysfunction and was
physically incapacitated to traverse the stairs from the living and eating quarters to the necessary lavatory facilities.

26. Defendant had or should and could have had knowledge or notice that she regularly has elderly incontinent disabled persons
visiting that location. As a result, there was a need to maintain anti-skid, slip resistant treads on each of the treads of the staircase,
which defendant failed and refused to do.

27. Sallie Hunter began to experience falls on the stairs as early as January 8, 2007 when she fell down the stairs and suffered
a fracture of the clavicle.

28. Defendant had actual knowledge and notice of the January 8, 2007 fall down the stairs resulting in a fracture of the clavicle
to Sallie Hunter.”

4. Denied. The sole speculation the part of defendant was how to misrepresent the averments of the complaint to her advantage.
The complaint clearly puts defendant on notice that her actual knowledge of the the precarious disability of plaintiff and
defendant's use of that disability for her financial advantage is sufficient notice to her of the high degree of risk of harm caused
to plaintiff.

5. Denied. Had the complaint been read, the preliminary objections would have been overruled. This statement is true because
the complaint contained very specific allegations of notice to defendant, specific allegation of the cause and happening of
plaintiff's three falls at the premises of defendant, and very specific allegation of plaintiffs injuries.

6. Denied. Had the complaint been read, the preliminary objections would have been overruled. This statement is true because
the court ordered a more specific complaint whereas the complaint contained very specific allegations of fact.

7. Admitted.

8. Denied. The allegation is a blatant lie. To the contrary, the amended complaint added greater detail of defendant's wrongful
conduct and elucidated upon defendant's actual knowledge of plaintiff's disability and how defendant used plaintiff for her
financial advantage. The amended complaint alleged,

“13. Sallie Hunter was born XX/XX/1945 and was at all times relevant an elderly disabled person.

14. For approximately thirty years previous to August 2008, Sallie Hunter was a disabled person, suffering from the maladies
and infliction of mental deficiency due to schizophrenia paranoid type, diabetes mellitus, essential hypertension, and altered
mental status and had some time prior to the events alleged herein become legally blind.
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15. At some time prior to the events alleged herein, defendant prevailed upon Sallie Hunter and became the power of attorney
for Sallie Hunter.

17. After defendant had herself appointed the power of attorney for Sallie Hunter, defendant no longer maintained a lease
between herself the defendant as landlord and herself the defendant as power of attorney for Sallie Hunter.

18. At such time, defendant used the power of attorney to have herself appointed the representative payee for the periodic social
security disability entitlement due Sallie Hunter.

19. As representative payee, defendant received the social security disability entitlement payments due Sallie Hunter, and as
such defendant consequently became obligated by the social security laws to use such entitlements for the benefit of the housing,
sustenance and maintenance of Sallie Hunter.

20. During such time, defendant was charged by the Pennsylvania Department of Public Welfare with providing housing,
sustenance and maintenance for Sallie Hunter.

21. Some time previous to March 2008 Sallie Hunter began to suffer

physical restrictions due to becoming legally blind, incontinence and ambulatory dysfunction.

22. Defendant as the representative payee had or should and could have had knowledge or notice of the existence of these
physical restrictions.

23. The said premises known as 5223 N. American Street was defective, as the lavatory facilities were located on the second
floor, the stairway did not have adequate guards, and the treads lacked adequate slip resistance.

24. At such time and place, Sallie Hunter was legally blind, incontinent, suffered from ambulatory dysfunction and was
physically incapacitated to traverse the stairs from the living and eating quarters to the necessary lavatory facilities.

25. Defendant had or should and could have had knowledge or notice that she regularly has elderly incontinent disabled persons
visiting that location. As a result, there was a need to maintain anti-skid, slip resistant treads on each ofthe treads of the staircase,
which defendant failed and refused to do.”

9. Denied. The complaint clearly puts defendant on notice that her actual knowledge of the the precarious disability of plaintiff
and defendant's use of that disability for her financial advantage is sufficient notice to her of the high degree of risk of harm
caused to plaintiff. Defendant's true objection then, as it is now, is that in addition to causes of action for fall down on March
1, 2008 and May 25, 2008, plaintiff asserted a third cause of action for elder abuse. Defendant corruptly seeks to hide its
objection that elder abuse fails to state a cause of action, recognizing as she must such an outmoded concept would not pass
muster in this century.

10. Admitted.

11. Admitted.

12. Denied. The allegation is a blatant lie. The defect is on the part of defendant, in her inability to recognize that actual notice
of a premises defect exists not only from actual knowledge of the lack of slip-resistant stair treads, as in this case, ¶29, but
actual knowledge of the high degree of risk of injury to plaintiff.
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13. Denied. The allegation is a blatant lie. To the contrary, the second amended complaint added greater detail of defendant's
wrongful conduct and elucidated upon defendant's actual knowledge of plaintiffs disability and how defendant used plaintiff
for her financial advantage.

14. Denied. Defendant sets forth no authority for the proposition that in Pennsylvania, actual knowledge that a regular invitee
suffers a disability absolves one of liability for failure to maintain normal, household safety measures.

15. Denied. The allegation is a blatant lie. Defendant once again misrepresents the premises defect. The second amended
complaint alleges,

“24. The said premises known as 5223 N. American Street was defective, as the lavatory facilities were located on the second
floor, the stairway did not have adequate guards, and the treads lacked adequate slip resistance.

25. At such time and place, Sallie Hunter was legally blind, incontinent, suffered from ambulatory dysfunction and was
physically incapacitated to traverse the stairs from the living and eating quarters to the necessary lavatory facilities.

26. Defendant had or should and could have had knowledge or notice that she regularly has elderly incontinent disabled persons
visiting that location. As a result, there was a need to maintain anti-skid, slip resistant treads on each of the treads of the staircase,
which defendant failed and refused to do.

27. Sallie Hunter began to experience falls on the stairs as early as January 8, 2007 when she fell down the stairs and suffered
a fracture of the clavicle.

28. Defendant had actual knowledge and notice of the January 8, 2007 fall down the stairs resulting in a fracture of the clavicle
to Sallie Hunter.

29. Notwithstanding defendant's such actual knowledge and notice, defendant failed and refused to provide appropriate anti-
skid, slip resistant treads on the each of the treads of the staircase at 5223 N. American Street for the safety of visitors, licensees
or invitees.”

16. Denied. The allegation is a blatant lie. Defendant once again misrepresents the premises defect. Unbeknownst to the
defendant, there is nothing extraordinary about handrails and stair treads.

17. Denied. The allegation is a blatant lie. The second amended complaint complaint contains very specific allegations of notice
to defendant, very specific allegations of the cause and happening of plaintiff's three falls at the premises of defendant and very
specific allegations of plaintiff's injuries.

18. The preliminary objections are legally erroneous and filed to vex and harass plaintiff.

I: Preliminary objection to Count III

19. Denied. Defendant repeats her misrepresentations of ¶¶1 through 18.

20. Denied. Defendant sets forth no authority for the proposition that in Pennsylvania, actual knowledge that a regular invitee
suffers a disability absolves one of liability for failure to maintain normal, household safety measures.

21. Denied. Defendant sets forth no authority for the proposition that in Pennsylvania, actual knowledge that a regular invitee
suffers a disability absolves one of liability for failure to maintain normal, household safety measures.
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22. Denied. The allegation is a blatant lie. Defendant's persistent misrepresentations of her actual knowledge of plaintiffs
disability does not deprive plaintiff of her cause of action.

23. Denied. The allegation is a blatant lie. The second amended complaint alleges,

“11. At all times mentioned herein Sallie Hunter became and was a licensee or invitee of defendant on the premises known as
5223 N. American Street under arrangements established by defendant as more specifically set forth hereinafter.

12. Sallie Hunter was born XX/XX/1945 and was at all times relevant an elderly disabled person.

76. Despite the duty to use the social security entitlements for the benefit of Sallie Hunter, Sallie Hunter was admitted to AEMC
Hospital again on July 31, 2008 for dehydration and a history of frequent falls.

77. Despite the duty to use the social security entitlements for the benefit of Sallie Hunter, Sallie Hunter was again hospitalized
on July 31 to August 8, 2008 for treatment for failure to thrive.”

24. Denied. The allegation is a blatant lie. The second amended complaint alleges at least three falls on the premies of defendant
as well as a history of taking in an elderly disabled person, appointing herself the recipient of social security benefits for
defendant's financial advantage, and a history of deprivation, dehydration and failure to thrive.

25. Denied. The allegations make out a substantial case to proceed to trial.

II: Demurrer to Counts I and II

26. Denied. Defendant repeats her misrepresentations of ¶¶1 through 25.

27. Denied. The second amended complaint complaint contains very specific allegations of notice to defendant, very specific
allegations of the cause and happening of plaintiff's three falls at the premises of defendant, and very specific allegations of
plaintiff's injuries.

28. Admitted.

29. Admitted. Plaintiff was taken, blind and disabled, to be kept unsupervised at such location on a daily basis.

30 through 34. Denied. Pennsylvania no longer recognizes a distinction amongst the legal duty owed to a trespasser, licensee
or invitee.

35. As alleged in the second amended complaint, all requirements of the restatement are met. Defendant should know her rental
property does not contain handrails or stair treads, knows that plaintiff is a regular visitor, knows plaintiff is blind and disabled,
and knows that to maintain her in the property creates an outrageous risk of harm.

36. Denied. The allegation is a blatant lie. The second amended complaint alleges,

“24. The said premises known as 5223 N. American Street was defective, as the lavatory facilities were located on the second
floor, the stairway did not have adequate guards, and the treads lacked adequate slip resistance.

25. At such time and place, Sallie Hunter was legally blind, incontinent, suffered from ambulatory dysfunction and was
physically incapacitated to traverse the stairs from the living and eating quarters to the necessary lavatory facilities.
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26. Defendant had or should and could have had knowledge or notice that she regularly has elderly incontinent disabled persons
visiting that location. As a result, there was a need to maintain anti-skid, slip resistant treads on each of the treads of the staircase,
which defendant failed and refused to do.

27. Sallie Hunter began to experience falls on the stairs as early as January 8, 2007 when she fell down the stairs and suffered
a fracture of the clavicle.

28. Defendant had actual knowledge and notice of the January 8, 2007 fall down the stairs resulting in a fracture of the clavicle
to Sallie Hunter.

29. Notwithstanding defendant's such actual knowledge and notice, defendant failed and refused to provide appropriate anti-
skid, slip resistant treads on the each of the treads of the staircase at 5223 N. American Street for the safety of visitors, licensees
or invitees.”

37. Denied. Unbeknownst to defendant, handrails and stair treads are a standard safety device. Defendant cites no authority for
the proposition a jury cannot find lack of safety devices in rental properties to be negligence.

38. Denied. Defendant ask the court to make a ruling which was never the law in Pennsylvania.

39. Admitted.

40. Denied. The allegation is a blatant lie. The second amended complaint alleges plaintiff is blind.

41. Denied. The allegation is a blatant lie. The second amended complaint alleges the premises defect is the lack of handrails
and stair treads.

42. Denied. Whatever the contributing cause of the fall, or origin of the Liquid, same are factual issues to be weighed by the
jury at trial.

43 through 45. Denied. Defendant ask the court to make a ruling which was never the law in Pennsylvania.

III: Preliminary objection to specificity

46. Denied. The allegation is a blatant lie. Denied. The second amended complaint complaint contains very specific allegations
of notice to defendant, very specific allegations of the cause and happening of plaintiffs three falls at the premises of defendant,
and very specific allegations of plaintiff's injuries.

47. Denied. No such arguments were made. Defendant has persistently misrepresented the averments of the complaints.

48 through 53. Denied. The allegation is a blatant lie. Defendant's objections dishonestly recite averments out of order and out
of context to omit relevant facts. Defendant omits the second amended complaint alleges,

“22. Defendant as the representative payee had or should and could have had knowledge or notice of the existence of the
aforesaid physical and mental restrictions.

29. Notwithstanding defendant's such actual knowledge and notice, defendant failed and refused to provide appropriate anti-
skid, slip resistant treads on the each of the treads of the staircase at 5223 N. American Street for the safety of visitors, licensees
or invitees.”
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54. Denied. Had the complaint been read, it would be clear no amendment was necessary.

55. Denied. Defendant's fear of the welfare laws and persistent misrepresentations of the averments of the complaints do not
add up to a failure to state a claim.

56 Admitted

57 through 59. Denied as stated. While defendant admits to violations of many stature s and regulations, it is not clear even
plaintiff will find “violations of hundreds if not thousands of statutes and regulations.”

2 nd  numbered ¶50. Denied. The allegation is a blatant lie. On all of the allegations, the jury may properly find the conduct of

defendant was reckless. 2 nd  numbered ¶51. Denied. Defendant has waived the ad damnum for failure to specifically state the
averments not deemed insufficiently alleging recklessness.

Wherefore, plaintiff demands the preliminary objection be overruled.

Respectfully submitted,

Anthony Bernard Quinn

Attorney for plaintiff
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