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*i STATEMENT REGARDING ORAL ARGUMENT

This case is about whether the State of Alabama's health care regulatory system will be enforced or not. To guard the State's
Treasury and ensure accessto health care acrossthe State, the Alabama L egislature and the State's healthcare regul ationsrequire


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-260&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-260&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-260&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-261&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-263&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-263&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-264&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-264&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-264&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-265&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-265&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-266&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-266&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-274&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-275&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-278&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS40-18-35&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS41-22-20&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS41-22-20&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1007562&cite=ALRRAPR4&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1014245&cite=ALRREVR201&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

AFFINITY HOSPITAL, LLC, d/b/a Trinity Medical Center of..., 2013 WL 661486 (2013)

aproposed health carefacility meet to three fundamental requirements. First, the proposed healthcare facility must be consistent
with the State Health Plan so that the State will not have to pay for a redundant or speculative type of facility. Second, the
proposed healthcare facility must be licensed by the State Department of Public Health so that it can open its doors and provide
healthcare services. Third, the proposed healthcare facility must belocated in ageographic areathat will alow it to meet patient
needs. SHPDA issued a CON for Brookwood's proposed Freestanding Emergency Department (FED) even though the proposed
facility is not consistent with the State Health Plan (it is not even addressed by the State Health Plan), has no Department of
Public Health regulations to allow it to open for business, and has no known location. Oral argument is needed to *ii address
the scope of these requirements and whether they can be ignored.

*vi STATEMENT OF JURISDICTION

Thisis an appeal of afinal order of a circuit court, which affirmed a final order of the Alabama State Health Planning and

Development Agency (SHPDA). New C. 28. 1 The Court has jurisdiction over this appeal under Ala. Const. amend. 328, 8§
6.03(b), and Ala. Code § 12-3-10.

The circuit court entered the final judgment on September 6, 2012. New C. 28. Appellant Trinity timely filed its notice of
appeal on October 18, 2012, which was the 42d day after entry of the final order appeaed from. New C. 29-32; see Ala. R.
App. P. 4(a) (1).

*1 STATEMENT OF THE CASE
The Nature Of The Case

The State Health Planning and Devel opment Agency (“SHPDA” or “the CON Review Board") granted Brookwood a certificate
of need (“CON?") for afree-standing emergency department (“FED”), and the circuit court affirmed that CON. This Court should
reverse the circuit court for three reasons. First, before a CON can be issued, the type of facility must have been approved by
the State Health Coordinating Committee (“SHCC") and incorporated into the State Health Plan, so that the proposed facility is
consistent with the State Health Plan. The SHCC has not approved and the State Health Plan does not include any referenceto a
FED. Seeeg., 88 22-21-260(13), 22-21-263, 22-21-264, 22-21-265(d), 22-21-266(1), 22-21-274, 22-21-275 (provisions of cha
22, art. 9, “Control and Regulation of Development of Certain Health Care Facilities,” which require a CON to be consistent
with the State Health Plan). Second, the CON regulations require that the proposed facility must be able to meet the licensure
requirements of State Department of Public Health, but the Board has issued no regulations for an FED. § 22-21-264(4) (g)
(requiring *2 evidence of “[r]easonable potential of the facility to meet licensure standards.”). Third, the CON regulations
require a specific location for the proposed facility to ensure that the facility will meet patient needs, but Brookwood owns no
land (or an option to purchase land) for its proposed facility and hasno location for it. § 22-21- 264 (4) () (requiring “[€]vidence
of the locational appropriateness of the proposed facility or service such as transportation accessibility, manpower availability,
local zoning environmental health, etc.”).

Allowing SHPDA toissue CONsfor projectsthat are not addressed by the State Health Plan, for which the Department of Public
Health has not issued operating regulations, and which have no determined location, circumvents the Legislature's declared
purpose of preventing “the construction of unnecessary and inappropriate health care facilities through a system of mandatory
reviews of new institutional health services,” and ensuring that “only those health care services and facilities found to bein the
public interest shall be offered or developed in the state.” § 22-21-261.

*3 Inthiscase, the CON Review Board put the cart before the horse, and issued Brookwood aFED CON even though FEDs are
entirely new to Alabama, and the state compl etely lacks the regulatory framework for managing them, including (a) appropriate
regulationsin the State Health Plan which would tell the CON Review Board in which geographic areas FEDs are needed, how
many are needed, and what the capacity of each should be, and (b) regulations by the Alabama Department of Public Health
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for licensing FED facilities and telling providers how they must be operated. The CON Review Board also ignored the fact
that at the time Brookwood was given a CON, Brookwood had nothing more than hopeful expectations that its FED could be
located at theintersection of Highways 119 and 280, although being at this preciselocation was an essential part of Brookwood's
justification for its FED project. Because the CON Review Board ignored these criteria and gave a FED CON to Brookwood,
its decision was arbitrary and capricious, and should have been reversed by the Circuit Court of Montgomery County. Trinity
should win this appeal because the CON Review Board, and the circuit court, failed to enforce the law.

*4 The Proceedings Below

Thisis the second appeal of this case. The first appeal concerned whether SHPDA timely provided notice of its proceedings
regarding Brookwood's CON application. The issuesin this appeal are whether a CON may issue where the type of facility is
not addressed by the State Health Plan, the regulations of the Department of Health with which the proposed facility will have
to comply have not been written, and there is no location for the facility.

The CON Review Board granted Brookwood CON for aFED putatively located in Shelby County at theintersection of Highway
280 and Highway 119. C. 28. Trinity appealed this decision to the Circuit Court of Montgomery County, which reversed the
CON Review Board on the sole basis that Brookwood failed to comply with SHPDA's public notice regulation. C. 28. The
circuit court found that the CON Review Board correctly determined that Brookwood met all of the substantive CON criteria
for issuance of a CON. C. 28.

Brookwood appeal ed to this Court the ruling that its failure to provide the required public notice meant that its CON was void,
C. 4766-4767, and Trinity cross-appealed the ruling that the CON Review Board correctly determined *5 that Brookwood
met the substantive criteriafor aFED CON. C. 4778-4779. After receiving oral argument, this Court reversed the circuit court's
public notice ruling, and remanded the case for the circuit court to further consider whether Brookwood met the substantive
CON criteria. Brookwood Health Servs. v. Affinity Hosp., LLC, 2012 Ala. Civ. App. Lexis 222, *18 (Ala. Civ. App. Aug. 10,
2012) (“We remand the case to the circuit court for further consideration of Trinity's appeal from the decision to issue the CON
to Brookwood. On remand, the circuit court should enter a judgment regarding the merits of the decision to issue Brookwood
the CON.").

On remand, Brookwood moved the circuit court to expedite its review and to issue summarily an order reaffirming the court's
earlier decision. New C. 3 (motion) and New C. 16 (proposed order). Trinity opposed Brookwood's motion, and argued that
the circuit court was required by this Court's remand order to “further consider” Trinity's arguments that Brookwood's CON
did not meet the statutory criteria. New C. 17. The circuit court agreed with Brookwood, conducted no further review, and
issued a summary affirmance of the court's June 3, 2011 decision. *6 New C. 28; seealso New T. 9 (“THE COURT: ... And
| think [the Court of Civil Appeald] is due just to have an order that says, hey, | have already considered al of those other
arguments and | said they had no merit, and then if they want to reverse on all of that after reading the briefs and looking at
the transcript, that's their prerogative.”).

Trinity then timely brought this appeal. New C. 33.

Brookwood Applies For A CON For A FED And Trinity And St. Vincent'sIntervene
On June 23, 2008, Brookwood filed with SHPDA an application for aCON 2 to congtruct and operate afreestanding emergency

department, or FED, 3 which Brookwood *7 claimed would be located in Shel by County at the intersection of Highway 280
and Highway 119. C. 1482-1713.
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On August 28, 2008, Trinity timely intervened in Brookwood's administrative proceeding, C. 1407-1412, and two weeks later,
Trinity timely asked for a contested case hearing on Brookwood's CON application. C. 4305. St. Vincent's Health System also
timely intervened and asked for a contested case hearing. C. 4305.

Trinity FilesltsFirst Motion To Dismiss

On March 3, 2009, Trinity filed a motion to dismiss Brookwood's CON application. C. 1318. As grounds for Trinity's motion,
it argued, among other things, that:

e Inconsistency with the State Health Plan: as a matter of law, a CON for a FED could not be granted because a CON must be

consistent with the State Health Plan,* and the State Health Plan does not contain a chapter for FEDs (because they are new
to the state), and Brookwood had taken no action to have a FED chapter added to the State Health Plan, and

*8 « No Department of Public Health Regulations: as amatter of law, aFED CON could not be issued because a FED facility
would have to be licensed by the Alabama Department of Public Health, and the Department had not yet promul gated licensure
regulations.

C. 255.

St. Vincent'sjoined Trinity's motion. C. 4418-4419. Brookwood opposed the motion. C. 517-533. After receiving briefs® and
oral argument, the Hearing Officer denied the motion to dismiss on April 5, 2009. C. 1152-1159.

Trinity Asks For A Declaratory Ruling From The CON Review Board And The ADPH States That New Licensure Regulations
Will Be Required

On May 6, 2009, Trinity petitioned the CON Review Board to declare that the Board could not grant Brookwood's CON
application because, among other things, FEDs are not in the State Health Plan and Brookwood made no effort to have FEDs
added to the State Health Plan. In a supplement to Trinity's petition, it filed a letter from the Alabama Department of Public
Health's General Counsel which, in responseto aletter from Brookwood, was adamant that anew *9 FED must be separately
licensed by the Department, and that such licensure regulations did not currently exist.

Brookwood filed a brief in opposition to Trinity's petition on May 14, 2009. C. 336-483. On May 20, 2009, the CON Review
Board voted to deny Trinity's petition for adeclaratory ruling, and entered an order to that effect on June 3, 2009. C. 4725-4727.

The Circuit Court Ruling In FSQC-AL,LLC v. Noland Health Services, Inc. And Trinity's Second Motion To Dismiss

On January 6, 2010, Trinity renewed its motion to dismiss. C. 770-779. The basis for Trinity's renewed motion was the
recent ruling of the circuit court of Montgomery County in FSQC-AL, LLC v. Noland Health Services, Inc., Case No.
CV-2009-9008959 (Cir. Ct. Montgomery Dec. 18, 2009). C. 22-23.

The FSQC-AL order addressed an issue that Trinity raised in its first motion to dismiss: whether a CON can be issued when,
onitsface, it isinconsistent with the State Health Plan, given the fundamental and mandatory requirement that CONs shall be
consistent with the State Health Plan. This statutory requirement for CON applications to be consistent with the State Health
Planis *10 stated and restated with meaningful insistence in the CON statutes.
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In keeping with these statutory requirements, the FSQC-AL court held that the CON Review Board erred by failing to dismissa
CON application for additional SCALF beds (i.e., beds for dementia patients) when there already were too many SCALF beds
in Jefferson and Shelby County according to the State Health Plan.

Brookwood opposed Trinity's second motion to dismiss, C. 770-782, and the Hearing Officer denied the second motion to
dismiss on January 13, 2010. C. 25-27.

On January 14, 2010, Trinity petitioned thecircuit court of Montgomery County to review the hearing officer'sdenial of Trinity's
motion to dismiss, C. 7, C. 14, C. 18, and moved for astay of the administrative proceeding, pending Trinity's appeal. C. 28-31.
On January 13, 2010, the circuit court denied the request for astay. C. 677-678.

On January 19, 2010, the contested case hearing on Brookwood's CON application began. C. 1001. The hearing lasted nine
days. C. 256. On June 30, 2010, the Hearing Officer recommended that Brookwood be granted a CON to *11 construct and
operatea FED. C. 253-316. Trinity and St. Vincent's filed exceptions to the Hearing Officer's recommendation. C. 238-251, C.
214-217. In addition, Brookwood filed abrief with the CON Review Board in support of the Hearing Officer's recommendation.
C. 219-237.

On July 21, 2010, the CON Review Board considered and accepted the Hearing Officer's recommendation. C. 3704. On August
5, 2010, the Board issued its written order granting a CON to Brookwood. C. 200.

First Appellate Proceedings In The Circuit Court Of Montgomery County
On September 3, 2010, Trinity timely appealed the CON Review Board's decision. C. 132-144.

Following the submission of briefs and oral argument to the circuit court, the Honorable Tracy McCooey held that the CON
Review Board's decision to issue a CON to Brookwood was “fatally flawed” by Brookwood's failure to comply with the public
notice provisions required by CON r. 410-1-7.06(1) (a). C. 4726. Otherwise, Judge McCooey held, SHPDA's decision was
dueto be affirmed. 1d.

Brookwood filed a motion to alter, amend, or vacate the circuit court decision, and renewed its argument that *12 Trinity
had not shown that its substantial rights had been prejudiced by Brookwood's violation of SHPDA's public notice rule. C.
4729-4744. Brookwood's motion was denied by operation of law. See New C. 2.

Brookwood then appealed to this Court the public notice aspect of the circuit court's decision, and Trinity cross-appealed the
substantive compliance aspect of that decision. C. 4766-4770.

First Appellate ProceedingsIn The Court Of Civil Appeals

After receiving briefs and oral argument, this Court reversed the circuit court on the public-notice issue, and held that
Brookwood's failure to comply with the public notice requirement did not bar issuance of Brookwood's CON. Brookwood
Health Services, 2012 Ala. Civ. App. Lexis 222, * 18 (Ala. Civ. App. 2012). The Court al so held that the circuit court'sdiscussion
of the merits of the CON Review Board's decision to issue the CON was dicta. Id. The Court consequently remanded the case
to the circuit court with instructions to further consider the merits of the CON Review Board's decision to issue the CON to
Brookwood. Id.

*13 Second Appellate Proceedings In The Circuit Court Of Montgomery County

On remand, the circuit court summarily reaffirmed its earlier conclusion that the CON issued to Brookwood met the statutory
and regulatory substantive criteria. New C. 28.
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This appeal followed. New C. 33.
STATEMENT OF THE ISSUES

I. A CON can beissued only if it is consistent with the State Heal th Plan. The State Health Plan providesfor the “ devel opment of
health programs and resources to assure that quality health services will be available and accessible in a manner which assures
continuity of care, at reasonable costs, for all residents of the state.” § 22-21-260(13). The State Health Plan contains no need
methodology for FEDs, and it necessarily follows that Brookwood could not have demonstrated -- and the CON Review Board
could not reasonably have found -- that Brookwood's FED CON is consistent with the State Health Plan. Did the circuit court
err by sustaining the CON Review Board's decision to grant the FED CON, even though Brookwood could not possibly show
that its CON application is consistent with the State Health Plan?

*14 Il. In order to obtain a FED CON, Brookwood had to show a “reasonable potential” for its FED to meet licensure
regulations set by the Alabama Department of Public Health. Licensure regulations are detailed, complex, and comprehensive,
and regul ate both the construction of afacility and aspects of its operations (such as staffing requirements). Licensureregulations
for FEDs did not exist at the time of the contested case hearing (and still do not exist). Where Brookwood could not possibly
demonstrate areasonabl e potential for compliance with regulation no one had seen, was the CON Review Board's decision that
Brookwood met this criteria arbitrary and capricious, and did the circuit court err by failing to reverse the Board?

[11. When Brookwood filed its CON application, it claimed that its FED woul d belocated at the intersection of Highways 119 and
280 in Shelby County. At the hearing, Brookwood admitted that it did not have an option to purchase property at that location,
athough it was hopeful that it would be able to acquire real estate at thisintersection if it received a CON. By statute, the CON
Review Board must determine that a project's *15 location is appropriate before it can issue a CON. The ALJrelied heavily
on the suitability of the intersection of Highways 119 and 280 in making his recommendation to issue the CON Review Board,
and the Board accepted hisfindings. Wasit arbitrary and capricious for the CON Review Board to determine that the proposed
FED was appropriately located where Brookwood had no property, and did the circuit err by failing to reverse the Board?

STATEMENT OF THE FACTS

In establishing health care planning in the State, the Legislature explained that “it is the public policy of the State of Alabama
that a certificate of need program be administered in the state to assure that only those health care services and facilities found
to bein the public interest shall be offered or developed in the state.” § 22-21-261.

*16 The State Health Plan ProvidesWhat Types Of Facilities Are Approved To Receive State Funds And When They
Will Meet Patient Needs

The State Health Plan was created to inform the agency about the need for health care services throughout the state so that the
agency can determine whether certificates of need should be granted. A certificate of need cannot beissued if it isnot consistent
with the State Health Plan.

The State Health Plan is defined as

[a comprehensive plan which is prepared triennially and reviewed at least annually and revised as necessary by the Statewide

Health Coordinating Council 6 with the assistance of the State Health Planni ng and Development Agency and approved by
the Governor. The State Health Plan shall provide for the development of health programs and resources to assure that quality
health serviceswill be avail able and accessiblein amanner which assures continuity of care, at reasonable costs, for al residents
of the State.
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§ 22-21-260(13). “The State Health Plan shall be utilized by the Certificate of Need (CON) Review Board pursuant to §
22-21-264, inthe CON review process, and by other entitiesto guide the overall health systems|[sic] devel opment and operation
in Alabama.” State Health Plan r. 410-2-1-02 (1).

*17 Need for every health care facility 7 or health service is determined by a need methodology contained in the State Health

Plan.® For example, for acute care hospitals, need generally is determined on a county basis. State Health Plan r. 410-2-4-.
02 (3) (a) . Except in counties with relatively low populations, the need methodology employs an algorithm with variables for
recent utilization data, projected populations, and desired occupancy rate to determine the number of acute care beds needed
in a county. State Health Plan r. 410-2-4-.02(3) (b). The purpose of this *18 exerciseisto optimize the number of acute care
hospital beds*to assure the continued availability of quality hospital carefor the residents of the state of Alabama.” State Health
Planr. 410-2-4-. 02 (2) (a).

Other health services and facilities have different need methodologies. Planning for inpatient physical rehabilitation is done
regionally, State Health Plan r. 410-2-4-.08, whereas for psychiatric servicesthe planning areais state-wide. State Health Plan
r. 410-2-4-.10.

The State Requires A Specific Healthcare Facility To Obtain A CON Beforelt IsBuilt To Ensure Consistency With The
State Health Plan, Thus Confirming That The Facility Is An Approved Type Of Facility And Will Meet Patient Needs

Onceatypeof facility (e.g., ahospital) and aneed methodol ogy are established under the State Health Plan, healthcare providers
can compete through the CON application process to provide those services. The CON process is intended both “to prevent
the construction of unnecessary and inappropriate health care facilities” and “to assure that only those health care services and
facilitiesfound to bein the public interest shall be offered or devel oped in the state” via“asystem of mandatory reviews of new

institutional health services.” *19 §22-21-261." 9 A CON must be issued in order for anew institutional health service to be

acquired, constructed, or operated. § 22-21-265 (@) 10 In order for aCON application to be approved by SHPDA, Alabamalaw
requires that the application be consistent with the State Health Plan:

§ 22-21-260(13) - defining the “ State Health Plan” as “A comprehensive plan which is prepared triennially and reviewed at
least annually and revised as necessary by the Statewide Health Coordinating Council [SHCC], with the assistance of the State
Health Planning and Development Agency, and approved by the Governor”, requiring the SHCC to meet at least annualy to
determine if revisions to the State Health Plan are necessary, and concluding with the statement that “ Nothing in *20 this
section should be construed as per mitting expendituresfor facilities, services, or equipment which areinconsistent with
the State Health Plan.”

§ 22-21-263 - instructing that “ No institutional health services which are subject to this article shall be permitted which
areinconsistent with the State Health Plan.”

§22-21-264 - listing required criteriafor SHPDA'sreview of CON applications, including “ Consistency with the appropriate
State Health Facility and services plans [i.e., State Health Plan] effective at the time the application was received by
the State Agency...”

§ 22-21-265 (d) - “The SHPDA shall maintain the Alabama State Health Plan to include separate bed need methodologies for

inpatient psychiatric services, inpatient rehabilitation services, and inpatient/residential alcohol and drug abuse services. The
SHPDA shall utilize these methodologiesin considering all certificates of need applications.”

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-260&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-261&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-265&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-260&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-263&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-264&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS22-21-265&originatingDoc=I1374d1d57fb411e287a9c52cdddac4f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

AFFINITY HOSPITAL, LLC, d/b/a Trinity Medical Center of..., 2013 WL 661486 (2013)

§ 22-21-266(1) - stating no CON can beissued for an inpatient facility or service unless SHPDA determinesthat “ the proposed
facility or serviceis consistent with the latest approved revision of the appropriate state plan effective at the time the
application wasreceived by the state agency.”

§ 22-21-274 - requiring that SHPDA, advised by the SHCC, adopt “review criteria and procedures’ which are consistent with
article 22; as shown here, art. 22 includes requirements that a CON must be consistent with the State Health Plan; and

§ 22-21-275 - specifying procedures for review of CON applications, and requiring that “nonsubstantive” reviews any that
increase bed capacity shall be “ consistent with the State Health Plan.”

*21 See also CON r. 410-1-6-.02 (“[t]he proposed new institutional health service shall be consistent with the appropriate
state health facility and services plans effective at the time the application was received by the state agency,” including the State
Health Plan). These authorities, and the purpose of the State Health Plan, were summarized by this Court as follows:

The purpose of the CON process is to prevent the construction of unnecessary and inappropriate health care facilities
within the state by disallowing health care providers from offering medical services and making capital expenditures not
sanctioned by the SHP [State Health Plan].

Montgomery Rehabilitation Hosp., Inc. v. State Health Planning Agency [sic], 610 So.2d 403,405 (Ala. Civ. App. 1992)
(emphasis added).

Brookwood submitted a CON application for a FED. It is undisputed that there is no provision for FEDs in the State Health

Plant. In addition, it is undisputed that Brookwood *22 never reguested that the State Health Plan be revised to provide
for or allow FEDsin Alabama.

Brookwood's attempted end-run around the State Health Plan had two consequences. First, asking for rulemaking to create a
FED chapter in the State Health Plan would have brought SHPDA, the Department of Public Health, the Medicaid Agency,
and the SHCC together with Brookwood and other members of the health care community to author new regulations after all
affected parties were given a chance to be heard. By skipping this step, Brookwood would get the jJump on its competitors, and
would secure without competing *23 for it achoice location in Shelby County. Second, Brookwood also could exclude from
the review process the Governor, whose approval is necessary to implement anew State Health Plan chapter. Thus Brookwood
hoped to ensure that FEDs could be brought to Alabama without review by the one person in state government responsible
for oversight of the state's developing health care system, and in particular is responsib