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2010 WL 8745914 (Cal.Super.) (Trial Motion, Memorandum and Affidavit)
Superior Court of California.

Los Angeles County

Anita FIONDELLA, Successor Trustee of the Jay Fiondella Trust
and individually as Successor-in-Interest to Jay Fiondella, Plaintiff,

v.
SANTA MONICA BAY FINANCE, a Limited Partnership; Albert Ehringer, individually

and as Managing Partner of Santa Monica Bay Finance; Bruce Phillips, an
individual; Maple Tree, Inc., a corporation; Liberty Lease and Finance, a California

Limited Partnership; Main Street Partners, a General Partnership, Defendants;
And Related Cross-Action.

No. SC102613.
October 8, 2010.

Reply in Support of Motion for Judgment on the Pleadings

Richard D. Robins SBN 77923, Isaac B. Simon SBN 228911, Parker, Milliken, Clark, O'hara & Samuelian, A Professional
Corporation, 555 S. Flower St., 30th Floor, Los Angeles, California 90071-2440, Telephone: (213) 683-6500, Facsimile: (213)
683-6669, Attorneys for Defendant Bruce Phillips, an individual.

Judge: Hon. Lisa Hart Cole.

Date: October 18,2010

Time: 9:00 a.m.

Department: R

Complaint Filed: April 14, 2009

Cross-Complaint Filed: September 10, 2009

Trial Date: February 28, 2011

REPLY IN SUPPORT OF MOTION FOR JUDGMENT ON THE PLEADINGS

I. PLAINTIFF HAS EFFECTIVELY CONCEDED THE MOTION

In her Opposition, Plaintiff Anita Fiondella (“Plaintiff”) concedes that she cannot state a claim for financial elder abuse if the
property purportedly taken belonged to The Fiondella Group, a California limited partnership, at the time of the taking. Plaintiff
did not challenge or even question this legal reasoning and the central point of defendant Bruce Phillips' (“Phillips”') Motion
for Judgment on the Pleadings (“Motion”).

Plaintiff, instead, attempts to radically contort the allegations in her Complaint to suggest that defendants' wrongful “taking”
was of the real property contributed to Main Street Partners (“Main Street”) in 1987; not The Fiondella Group's partnership
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interest in Main Street. But per Plaintiffs own allegations, Jay Fiondella was neither an elder nor dependent adult at that time.
Thus, no financial elder abuse could have occurred at that time.

Furthermore, the allegations of the “wrongful” conduct, as well as the allegations concerning Jay Fiondella's purported lack
of capacity, concern events and circumstances that occurred in 1998--eleven years after Jay Fiondella transferred the real
property to Main Street. Thus, any alleged “wrongful” taking must concern the agreement that The Fiondella Group entered
into in 1998 that allows Santa Monica Bay Finance (“SMBF”) to purchase The Fiondella Group's interest in Main Street for
$150,000. That agreement, of course, does not concern Main Street's ownership of the real property.

Lastly, even if the claim had merit, which it does not, the four-year statute of limitations would have long since run in 1991,
approximately 19 years ago. As a result, Plaintiffs financial elder abuse cause of action cannot succeed under any potential
theory of liability and, thus, the Third Cause of Action for Financial Elder Abuse should be dismissed without leave to amend.

II. PLAINTIFF CANNOT STATE A CLAIM FOR FINANCIAL ELDER ABUSE

The financial elder abuse statute provides that “financial abuse” of an elder or dependent adult occurs when a person or entity
“[t]akes, secretes appropriates, obtains, or retains real or personal property of an elder or dependant adult for a wrongful use

or with intent to defraud, or both....” (Welf. & Inst. Code § 15610.30(a) (emphasis added).) 1  The statute clarifies further that:

(c) For purposes of this section, a person or entity takes, secretes, appropriates, obtains, or retains real or personal property
when an elder or dependent adult is deprived of any property right, including by means of an agreement, donative transfer, or
testamentary bequest, regardless of whether the property is held directly or by a representative of an elder or dependent adult.
(d) For purposes of this section, “representative” means a person or entity that is either of the following:

(1) A conservator, trustee, or other representative of the estate of an elder or dependent adult.

(2) An attorney-in-fact of an elder or dependent adult who acts within the authority of the power of attorney.

(Welf. & Inst. Code § 15610.30(c)-(d) (emphasis added).) Plaintiff has not challenged or otherwise questioned this legal
authority.

In a desperate attempt to salvage a claim for elder abuse that simply is not supported by the facts--whether as alleged in
the Complaint or otherwise-- Plaintiff, in her Opposition, strains to rewrite or interpret her Complaint by now asserting that
defendants wrongfully took real property from Jay Fiondella in 1987 as a result of a conspiracy defendants purportedly entered
into and acted upon eleven years later in 1998. This strained interpretation not only makes little sense, but it fails to provide
any factual basis to support a claim for financial elder abuse for at least two reasons.

A. The Real Property Transfer in 1987 Cannot Support a Claim for Financial Elder Abuse as It Occurred Before Jay
Fiondella Was an Elder

As Plaintiff's Request for Judicial Notice states, Jay Fiondella and Alice Fiondella granted any and all rights, title, and interest
that they and their Trust had to the real property to Main Street on or about November 20, 1987. (See Plaintiffs Request for
Judicial Notice; Complaint, Exh. B.) Plaintiffs Complaint alleges that they made this transfer to Main Street pursuant to the
following series of business transactions: Jay Fiondella and Alice Fiondella formed The Fiondella Group, a limited partnership
in 1987. (Complaint, ¶ 19.) The Fiondella Group then allegedly formed Main Street with defendants Albert Ehringer and

SMBF. 2  (Id., ¶ 20.) Pursuant to Paragraph 8.1(b) of the Agreement of General Partnership for Main Street, as its initial capital
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contribution, The Fiondella Group transferred and assigned to Main Street “all of its right, title, and interest in and to the [real
property].” (Id., Exh. B.)

Jay Fiondella was born in 1926. (See Complaint, ¶ 28.) Thus, at the time of the November 20, 1987 transfer of the real property,
Jay Fiondella was at most 61 years of age. There are no allegations in the Complaint that Fiondella was a dependent adult in

1987. 3  The Grant Deed transferring the real property indicates on its face that Fiondella granted his interest in the real property
of his own accord. (See Plaintiffs Request for Judicial Notice.) Consequently, Fiondella's 1987 transfer of real property could

not have constituted financial elder abuse. 4

B. Because the Wrongful Conduct Allegedly Occurred in 1998, The Alleged Taking Was From a Limited Partnership,
Not an Elder

The Motion challenged Plaintiffs financial elder abuse claim on the basis that it was directed at an alleged taking of a general
partnership interest owned by The Fiondella Group, a limited partnership, and not the property of an elder or dependent adult.
Plaintiff has not challenged this legal principle, and has effectively conceded the point.

Rather than tackling this purely legal question head-on, Plaintiff has attempted to distract the Court by arguing that the allegedly
wrongful taking was of the real property deeded to Main Street in 1987. But Plaintiffs argument is not supported by the
allegations in the Complaint because the Complaint does not contain any allegations of wrongful conduct in the initial formation
of Main Street in 1987. In fact, all of the allegedly wrongful conduct occurred in 1998:
• In 1998, Main Street--not Jay Fiondella--owned the real property. (See Plaintiff's Request for Judicial Notice; Complaint,
Exh. B.)

• In 1998, The Fiondella Group, SMBF, and Maple Tree, Inc. entered into the Amended and Restated Agreement of General
Partnership of Main Street (the “Amended Partnership Agreement”), which provided, among other things, SMBF with a right
to purchase The Fiondella Group's interest in Main Street upon Jay Fiondella's death for a price of $150,000.00. (Id., ¶¶i¶22-23
and Exh. D.)

• “At the time the Amended Partnership Agreement was executed, Jay Fiondella lacked capacity to grant such a
right” (Complaint, ¶ 37(B)); the Complaint does not contain a similar allegation with respect to the deed of trust transferring
the real property to Main Street or with the initial Main Street partnership agreement;

• “[O]n or about July 1, 1998, defendants ... knowingly and willingly conspired and agreed amongst themselves to engage in
the acts and conduct hereinafter alleged....” (Id., ¶ 13 (emphasis added).)

• When, in February 2009, Plaintiff demanded that Main Street dissociate The Fiondella Group from its partnership and pay The
Jay Fiondella Trust the amount distributable to The Fiondella Group under Corporations Code § 16701(b), defendants sought
to exercise the purchase right conferred by the Amended Partnership Agreement rather than the default provisions provided

by the Corporations Code. 5  (Id., ¶¶ 31-32.)

• Lastly, in the Third Cause of Action for Financial Elder Abuse, Plaintiff alleged that the taking of “The Property” was
wrongful because “[b]uying The Fiondella Group's 49% interest for $150,000.00 will result in a windfall profit for defendants,
and each of them.” (Complaint at ¶42(D), emphasis added.)

Because the Complaint expressly alleges that all of the wrongful conduct occurred in or after 1998 and neither Jay Fiondella nor
The Fiondella Group owned the real property in 1998, it is beyond reasonable comprehension how Plaintiff's financial elder
abuse claim could allege anything other than a wrongful taking of The Fiondella Group's interest in Main Street. To claim as
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Plaintiff now does that it was the 1987 transfer of the real property--and not the 1998 Amended Partnership Agreement purchase
right--constitutes the allegedly wrongful taking requires the Court to ignore a substantial number of Plaintiffs allegations, and
indeed, the entire thrust of the Complaint.

Plaintiff simply has not responded substantively to the arguments advanced in the Motion nor has she alleged facts to state
a claim for financial elder abuse. She cannot state a claim for financial elder abuse based on the alleged “taking” of The
Fiondella Group's partnership interest in Main Street. Therefore, this Court should grant the Motion.

III. THE STATUTE OF LIMITATIONS HAS RUN WITH RESPECT TO THE 1987 TRANSFER OF REAL
PROPERTY

Per Welfare & Institutions Code section 15657.7, an action for financial elder abuse must be commenced within four years
after the plaintiff discovers or, through the exercise of reasonable diligence, should have discovered, the facts constituting the
financial abuse. (Ibid.) Therefore, even if Plaintiffs claim had merit, the limitations period would have run in 1991, four years
after the 1987 real property transfer. In fact, even if Plaintiff asserts that the cause of action did not accrue until SMBF obtained
a right to purchase TFG's interest in the 1998 Amended Partnership Agreement, the statute of limitations would still have run
in 2002, long before the instant action was filed in 2009. Consequently, Plaintiffs financial elder abuse claim should be also
dismissed without leave to amend on the separate and independent basis that the statute of limitations has run.

IV. CONCLUSION

Given that Plaintiff cannot assert an actionable financial elder abuse claim with respect to either the 1987 transfer of real
property or the 1998 Amended Partnership Agreement, Phillips respectfully requests that Plaintiffs Third Cause of Action for
Financial Elder Abuse be dismissed without leave to amend.

DATED: October 8, 2010

PARKER, MILLIKEN, CLARK, O'HARA & SAMUELIAN

A Professional Corporation

By: <<signature>>

ISAAC B. SIMON

Attorneys for Defendant BRUCE PHILLIPS, an individual

Footnotes
1 An “elder” for these purposes, means “any person residing in this state, 65 years of age or older.” (Id. at § 15610.27.) A “dependent

adult” means an adult “who has physical or mental limitations that restrict his or her ability to carry out normal activities or to protect

his or her rights, including, but not limited to, persons who have physical or developmental disabilities, or whose physical or mental

abilities have diminished because of age” and any adult “inpatient to a 24-hour health facility[.]” (Id. at § 15610.23.)

2 Although Plaintiff alleges that Ehringer entered into the partnership agreement, the agreement itself, which is attached to the

Complaint as Exhibit B, clearly indicates that the only partners were SMBF and The Fiondella Group. (Exh. B. to Complaint at p.

1 and ¶ 1.)

3 At most, the Complaint alleges that Jay Fiondella suffered a ruptured aortal aneurism in 1995, and that he suffered from various

diseases, including Parkinson's, in 1998. (Complaint, ¶ 27.) Not only did Jay Fiondella experience these health problems long after
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he transferred the real property to Main Street in 1987, there are no allegations--and certainly no facts--to indicate that they caused

him to lack the legal capacity to contract in 1998 or any time prior.

4 Furthermore, if the wrongful taking was of the real property in 1987, the Complaint does not allege any involvement of defendant

Phillips in 1987. Thus, Phillips can have no liability for that alleged taking and this Motion should be granted as to him on this

additional basis.

5 SMBF in fact seeks to exercise its rights under the Option to Purchase Partnership Interest dated July 1, 1998. (See Cross-Complaint

filed September 10, 2009 at ¶¶ 7-13.)
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