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Circuit Court of Oregon.

Multnomah County

Michael GATTUCCIO, as Personal Representative of the Estate of Mary T. Gattuccio Pence, Plaintiff,
v.

Colleen A. AVERILL, an individual; the O.N. Equity Sales Company, an Ohio corporation;
and New York Life Insurance Company, a New York corporation, Defendants.

Michael GATTUCCIO, as Personal Representative of the Estate of Mary T. Gattuccio Pence, Plaintiff,
v.

ONPOINT COMMUNITY CREDIT UNION, an Oregon state-chartered credit union; Ohio National
Financial Services, Inc., an Ohio corporation; New York Life Insurance and Annuity Corporation,

a Delaware corporation; New York Life Investment Management LLC, a Delaware limited
liability company; and Nylife Securities LLC, a Delaware limited liability company, Defendants.

Nos. 1011-16582, 1105-06352.
May 17, 2012.

Oral Argument Requested

Defendant New York Life Insurance Company's Motion Summary Judgment

Lane Powell PC, Tanya D. Urbach, OSB No. 96266, docketing-pdx @lanepowell.com, Attorneys for New York Life Insurance
Company.
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UTCR 5.050 INFORMATION

Defendant New York Life Insurance Company (“NYLIC”) estimates that 75 minutes will be required for argument on this
motion. Official court reporting services are requested.

MOTION

Pursuant to ORCP 47, NYLIC moves for summary judgment on each of the claims asserted against it, or for partial summary
judgment to the extent only some claims (or parts of claims) are subject to dismissal. This motion is supported by the Points
and Authorities below and the Declarations of Sandra Gill (“Gill Decl.”), Peter O'Malley (“O'Malley Decl.”), Paul Pecorino
(“Pecorino Decl.”), Theresa Pepe (“Pepe Decl.”), and Tanya Urbach (“Urbach Decl.”) submitted herewith.

POINTS AND AUTHORITIES

I. INTRODUCTION

The criminal conduct 1  at the heart of this case is, without doubt, reprehensible. Plaintiff alleges that, by abusing the close
personal relationship she shared with 92-year-old Mary Pence, Colleen Averill was able to liquidate, and then misappropriate,
over half a million dollars held in Pence's investment accounts. Unfortunately, rather than confining his claims to those truly
responsible for that loss, plaintiff has gone in search of “deep pockets” in an effort to recover those funds (and more). NYLIC
is one of those “deep pockets.” But NYLIC is in no way responsible for Pence's loss. While Averill was at one time an agent
of NYLIC and certain of its affiliates, those relationships ended in 2002, nearly four years before Averill's misconduct began.
NYLIC specifically informed Pence that Averill was “no longer associated with New York Life” at that time, and Pence
signed forms acknowledging that Averill was thereafter associated with the O.N. Equity Sales Company (“ONESCO”). Further,
while several of Pence's policies and investment accounts remained with NYLIC affiliates, NYLIC itself played no role in
fulfilling the allegedly fraudulent requests for redemptions from those accounts. Even if it had, it was Averill's intervening and
unforeseeable criminal conduct—not the simple fulfillment of facially valid redemption requests—that caused Pence's loss.
NYLIC is therefore entitled to summary judgment on all the claims asserted against it for the reasons discussed below.

First, NYLIC is entitled to judgment as a matter of law on the elder abuse claim. Averill was not NYLIC's or any of its affiliates'
actual or apparent agent at the time of her alleged misconduct, so NYLIC cannot be held vicariously liable for her actions. Nor
can NYLIC be held directly liable for elder abuse. NYLIC itself played no role in fulfilling the redemption requests at issue.
Moreover, Averill's alleged criminal conduct was unforeseeable as a matter of law, meaning that neither NYLIC nor its affiliates
can be held liable as “permitters” of elder abuse under the statute. Plaintiff's elder abuse claim is also procedurally and fatally
defective because plaintiff failed to provide notice to the Attorney General within 30 days of commencing this action.

Second, NYLIC is entitled to judgment as a matter of law on the fraud claim. Again, NYLIC cannot be held vicariously liable
for Averill's actions because she was not its (or any of its affiliates') actual or apparent agent. There is no evidence that NYLIC
itself defrauded Pence in any way or caused her any harm. Moreover, any fraud claim relating to redemptions from Pence's
mutual fund accounts is barred by the statute of limitations.

Third, NYLIC is entitled to judgment as a matter of law on the conversion claim. Averill was not NYLIC's actual or apparent
agent, and there is no evidence that NYLIC improperly received any of Pence's property.
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Fourth, NYLIC is entitled to judgment as a matter of law on the negligence claim. Plaintiff's claim is for a purely economic loss,
and because NYLIC had no “special relationship” with Pence, it cannot be held liable for that loss. Further, because NYLIC
itself was not involved in the redemption process, there is no evidence that NYLIC caused any of Pence's losses. Any chain
of causation is further broken by Averill's intervening criminal conduct. Finally, any negligence claim relating to redemptions
from Pence's mutual fund accounts is untimely.

What happened to Pence was awful, but plaintiff's claims against NYLIC are misdirected, because NYLIC is in no way
responsible for Pence's loss. NYLIC is entitled to judgment as a matter of law on all the claims asserted against it.

II. STATEMENT OF UNDISPUTED FACTS

A. The New York Life Family of Companies.

NYLIC is the ultimate parent of more than 100 subsidiary entities within the New York Life family of companies. (See Pecorino
Decl. ¶ 3.) NYLIFE LLC, a direct NYLIC subsidiary, is the parent of several companies related to the securities business,
including NYLIFE Securities LLC (“NYLIFE”), a registered broker/dealer. (Id.) Representatives of NYLIFE are required to
be registered with the Financial Industry Regulatory Authority (“FINRA”), formerly known as the National Association of
Securities Dealers (“NASD”). (See Gill Decl. ¶ 3.)

Another direct NYLIC subsidiary, New York Life Investment Management Holdings LLC, is the parent of numerous companies
involved in the investment management business. (O'Malley Decl. ¶ 3.) Those subsidiaries include New York Life Investment
Management LLC (“NYLIM”), which serves as the investment advisor to the MainStay Funds, a mutual fund organized as
a Massachusetts business trust offering shares in 45 separate portfolios. (Id.) NYLIM's role is to select the securities to be
included in the MainStay Funds' portfolios. (Id.)

NYLIM Services Company, LLC (“NSC”), a sister company to NYLIM, serves as the transfer agent for the MainStay Funds. (Id.
¶ 4.) As the transfer agent, NSC handles written and telephonic inquiries for customers and brokers. (Id.) A mutual fund transfer
agent maintains records of shareholder accounts; calculates and disburses dividends; and prepares and mails shareholders
transaction confirmations, account statements, federal income tax information and other shareholder notices. (Id.) NSC operates
the call center through which telephonic redemptions were placed for Pence's MainStay mutual fund accounts. (Id.) NSC has an
agreement with NYLIM by which NSC uses employees paid through NYLIM to staff the transfer agency's telephone customer
service center. (Id.)

Finally, New York Life Insurance and Annuity Corporation (“NYLIAC”) is a NYLIC subsidiary that offers a wide variety of
fixed and variable life insurance and annuity products to a large cross section of the insurance market, including the two annuity
products Pence purchased from Averill when she Averill was an agent of NYLIAC. (Pecorino Decl. ¶ 3.)

B. Colleen Averill's Former Relationship with the New York Life Entities.

Averill became an agent of NYLIC and NYLIAC in 1988. (Gill Decl. ¶ 5.) Averill was an employee of NYLIC from 1988 to
1991; thereafter, she was an independent contractor. (Id.) Averill was an independent contractor for NYLIAC throughout her
association with that company. (Id.) In 1990, Averill also became a registered representative of NYLIFE, also as an independent
contractor under the terms of the contract. (Id.) Averill never had any appointment or relationship with NYLIM or NSC, and
was never a registered representative, agent or employee of NYLIM of NSC. (Id.) Averill resigned all positions with any New
York Life entity in June 2002, and she was formally terminated through NASD as a registered representative of NYLIFE shortly
thereafter. (Id. ¶ 6.) Once Averill resigned her positions, NYLIC, NYLIAC, and NYLIFE had no obligation to supervise her
activities. (Urbach Decl. Ex. 7 at 3.)
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Following Averill's resignation, NYLIC sent Mary Pence a letter informing her that Averill was “no longer associated with New
York Life” and referring her to the West Coast Customer Service Center and the local sales office for help with her accounts.
(Pepe Decl. Ex. 1.) NYLIC specifically used the generic “New York Life” to make clear Averill was no longer affiliated with
any of the New York Life group of companies. (Id. ¶ 8.) In addition, NYLIFE filed a form U5 with the NASD, which form
provides notice to the public that Averill was no longer a registered representative of NYLIFE. (Gill Decl. Ex. 1.)

While she was no longer an agent or representative of any New York Life entity after July 2002, Averill was still able to sell
investments in the MainStay Funds as a registered representative of ONESCO, a registered broker/dealer with whom Averill
became associated shortly after she resigned from NYLIFE. (O'Malley Decl. ¶ 6.) During the time Averill was a registered
representative with ONESCO, ONESCO had a Soliciting Dealer Agreement with NYLIFE Distributors Inc., the principal
underwriter of the shares of the MainStay Funds, pursuant to which NYLIFE Distributors agreed to sell shares of the MainStay
Funds to ONESCO, “acting as principal and not as broker or agent for, or employee of, [NYLIFE Distributors] or the [MainStay]
Funds.” (Id.) After Averill became a registered representative of ONESCO, Pence signed a form changing her broker/dealer
and representative of record for the only MainStay account opened while Averill was registered with NYLIFE (the “MainStay
Tax Free B“ account (#45/54229164)) to ONESCO and Averill, respectively, on or about March 23, 2004. (Id. Ex. 1.)

C. Transactions in Mary Pence's Accounts.

1. The annuities. Through Averill, Pence purchased a NYLIAC variable annuity product in 1998. (Urbach Decl. Ex. 1.) She
purchased a NYLIAC fixed deferred annuity product in 2001. (Id. Ex. 2.)

On or about September 24, 2008, and November 18, 2008, NYLIAC received partial withdrawal requests for Pence's fixed
annuity in the amounts of $25,000 and $12,000, respectively. (Pecorino Decl. Exs. 1-2.) NYLIAC received a full surrender
form for that account on or about January 22, 2009. (Id. Ex. 3.) Prior to her death, Pence admitted that she is the one that signed
both the withdrawal requests and the full surrender form. (Urbach Decl. Ex. 3.)

NYLIAC also received a partial withdrawal request for Pence's variable annuity on or about January 15, 2009, and a full
surrender form for that account on April 7, 2009. (Pecorino Decl. Exs. 4-5.) Here again, Pence admitted that the signature on
the partial request was hers, though she denied signing the full surrender form. (Urbach Decl. Ex. 3.)

Upon receipt of each of the redemption and surrender requests described above, pursuant to the instructions in the form,
NYLIAC issued the checks to Mary Pence, as her name appeared on the account, and mailed the redemption checks to Pence's
home address. (Pecorino Decl. ¶ 7.) With respect to each of the variable annuity withdrawals, trade confirmations were sent to
Pence at her home address within 5 days of the withdrawal request. (Id. ¶ 8.) Furthermore, each quarter NYLIAC mailed Pence
account statements that indicated all activity in her variable annuity accounts during the previous quarter. (Id.) With respect to
the fixed annuity account, NYLIAC mailed Pence account statements annually that indicated all activity in her annuity during
the previous year. (Id.) NYLIAC also mailed forms 1099 to Pence each January following each withdrawal from Pence's fixed
and variable annuity accounts. (Id.) Despite these multiple forms of notice to Pence, plaintiff alleges that Averill allegedly
appropriated those funds for herself without Pence's knowledge. (See Am. Compl. ¶ 19.)

2. The MainStay accounts. Pence had six accounts with the MainStay Funds. (O'Malley Decl.¶¶ 8.) As noted, Pence opened
only one of those accounts, the “MainStay Tax Free B” account (#45/54229164), while Averill was a registered representative
of NYLIFE, and Pence later authorized the change of her broker/dealer and representative of record for that account to ONESCO
and Averill, respectively. (Id. ¶¶ 7-8 Ex. 1.) Pence opened the other MainStay accounts between 2004 and 2006, when Averill
was a registered representative of ONESCO. (See id. ¶9.)

In each of the MainStay account applications that Pence signed, she “authorize [d] MainStay Funds and MainStay Shareholder

Services to act on [her] telephone instructions, or on telephone instructions from [her] dealer representative ***.” 2  (Id. Exs.
2-6.) Those authorized telephone transactions included redemptions. (Id.) The instructions to the applications specifically stated
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that, if reasonable procedures are followed with respect to telephone transactions, such as sending written confirmation of the
transactions (which was done here), “[n]one of the Funds, NYLIFE Distributors, NYLIFE Securities, or [MainStay Shareholder
Services] will be liable for following telephone instructions reasonably believed to be genuine.” (Id.)

Between February 2006 and February 2008, a series of 19 withdrawals were made from Pence's MainStay accounts. (Id. ¶ 10.)
Those withdrawals were all made pursuant to telephone instructions given in 16 telephone calls to NSC. (Id.) Five withdrawal
requests were made by a person identifying herself as Mary Pence. (Id.) The remaining eleven withdrawals were made by Averill
in her capacity as a registered representative of ONESCO. (Id.) During those calls, Averill identified herself as “Colleen Averill”
and further stated that she was with ONESCO and/or identified herself by her outside broker-dealer registered representative
number 162905. (Id.) All of those withdrawal requests were handled by employees paid through NYLIM and acting on behalf
of NSC, not by NYLIC. (See id. ¶¶ 4, 10.) All checks issued in response to those withdrawal requests were made payable to
Mary Pence in exactly the same fashion as the account was titled and sent to Pence's home address. (Id. ¶ 11.) Unbeknownst
to NSC, Averill allegedly appropriated those funds for herself. (Id.)

Pence admitted that she actually received one of the Mainstay checks, but when she talked to Averill about it, Averill told her that
“someone at Main[S]tay must have made a mistake” and that if she endorsed the check, Averill would deposit the funds back in

her investment account. 3  (Urbach Decl. Ex. 4 at 2.) However, despite the fact that she remained “confused as to how someone
could make a mistake like that, [because] it was a lot of money” (id.), there is no evidence that Pence made any further inquiry.

NSC mailed separate trade confirmations to Pence at her home address within two business days ofthe transactions. (O'Malley
Decl. ¶ 12.) The MainStay Funds also mailed Pence quarterly account statements indicating all of the activity in the MainStay
Funds accounts in the previous quarter. (Id.) Finally, in January of each year following a redemption, MainStay mailed Mary
Pence forms 1099, which showed distributions from the MainStay accounts. (Id.)

III. ARGUMENT

A. Summary Judgment Standard.

The Court shall grant a motion for summary judgment “if the pleadings, depositions, affidavits, declarations and admissions
on file show that there is no genuine issue as to any material fact and that the moving party is entitled to prevail as a matter of
law.” ORCP 47 C. “No genuine issue as to a material fact exists if, based upon the record before the court viewed in the manner
most favorable to the adverse party, no objectively reasonable juror could return a verdict for the adverse party on the matter
that is the subject of the motion for summary judgment.” Id. “The adverse party has the burden of producing evidence on any
issue raised in the motion as to which the adverse party would have the burden of persuasion at trial.” Id.

B. NYLIC Is Entitled to Prevail on the Elder Abuse Claim as a Matter of Law.

1. NYLIC had no actual or apparent agency relationship with Averill at the time of the alleged abuse, and cannot be
held vicariously liable for her actions. Plaintiff has alleged that NYLIC is vicariously liable for Averill's actions because she
was acting as NYLIC's agent. (Am. Compl. 11 42.) But there is no genuine dispute that, when she misappropriated Pence's

funds between 2006 and 2009, Averill was no longer an actual agent of NYLIC. 4

Generally, an agency relationship results from the manifestation of consent by one person to another that the other shall act on
behalf of and subject to his control, and consent by the other to so act. ***The principal's “control” over what the agent shall
or shall not do is necessary for an agency relationship, but it is not, on its own, sufficient to create such a relationship. ***In
addition to the requirement that the principal have a right to control the acts of its agent, for an agency relationship to exist,
both parties must also agree that the agent will act on the principal's behalf.
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Eads v. Borman, 234 Or. App. 324, 329, 227 P.3d 826 (2010) (internal quotation marks, brackets, and citations omitted;
emphasis in original). Averill's agency relationship with NYLIC ended in 2002 when she resigned her position, thereby ending
her agreement to “act on [NYLIC's] behalf.” See id. ¶ 5 and 6.

It is anticipated that plaintiff will seek to rely on inadmissible evidence to create an issue of material fact with respect to
the question of whether Averill had an apparent agency relationship with NYLIC at the time of Averill's alleged misconduct.
The Court should not give any weight to the wholly irrelevant and inadmissible testimony of Pence's children regarding their
experiences with Averill. Their state of mind cannot be attributed to Pence, particularly where, as here, it is clear Pence was
informed that Averill's relationship with NYLIC and its affiliates was terminated effective July 2002. Plaintiff simply cannot
rely on any apparent agency relationship to impose liability on NYLIC for Averill's misdeeds. “[P]ursuant to general agency
principles, for a party to be held vicariously liable based on an apparent agency relationship, two requirements must be met:
(1) the principal must engage in conduct that holds out another as its agent and (2) the injured party must, as a result of that
‘holding out,’ rely on the care or skill of the apparent agent.” Id. at 333 (emphasis added). Here, NYLIC informed Pence that
Averill was “no longer associated with New York Life” in 2002 (Pepe Decl. Ex. 1), and it did nothing to hold her out as its
agent thereafter. Nor can plaintiff show that Pence relied on Averill as a result of NYLIC holding her out as its agent. Moreover,
NYLIC had no continuing duty to supervise Averill's activities after July 2002. (Urbach Decl. Ex. 7 at 3.)

Plaintiff also cannot rely on Averill's agency relationship with NYLIAC, her status as a registered representative of NYLIFE,
or her relationships with any other New York Life entity to impose liability on NYLIC. Her relationships with NYLIAC and
NYLIFE also ended in 2002, and neither entity did anything thereafter to hold Averill out as its agent. Again, neither NYLIAC
nor NYLIFE had any continuing duty to supervise Averill's activities after her resignation. (Id.) As noted, Pence was informed
that Averill was “no longer associated with New York Life” in 2002. (Pepe Decl. Ex. 1.) In 2004, Pence also signed a form
acknowledging that Averill was a registered representative of ONESCO—not NYLIFE. (O'Malley Decl. Ex. 1.) Neither NYLIM
nor NSC ever had an agency relationship with Averill, nor did they ever hold Averill out as their agent. (Gill Decl. ¶ 5.)

Finally, NYLIC cannot be held liable simply on the basis of its subsidiaries' alleged liability. 5

2. NYLIC was not involved in the redemption process, so NYLIC did nothing to permit Averill's alleged abuse of Pence.
Plaintiff also alleges that NYLIC is directly liable for elder abuse because it “permitted” Averill's abuse. (Am. Compl. ¶ 41.)
There is no evidence that NYLIC played any role in any of the wrongful redemption transactions. Accordingly, there is no
evidence that NYLIC permitted Averill's actions in any way.

3. Averill's intervening criminal conduct was unforeseeable as a matter of law. Even if NYLIC had played a role in the acts
complained of, it cannot be held liable for permitting elder abuse. A person can be held liable for “permitting” elder abuse
only “if the person knowingly acts or fails to act under circumstances in which a reasonable person should have known of the
physical or financial abuse.” ORS 124.100(5). Here, neither NYLIC, nor any of its affiliates for that matter, could reasonably
have known that Averill would engage in criminal conduct by misappropriating to her own benefit checks that were made out
to Pence and sent to Pence's home address.

In Miller v. Tabor West Investment Co., LLC, 223 Or. App. 700, 718-19, 196 P.3d 1049 (2008), the court applied ORS 124.100(5)
and found, as a matter of law, that a third party's criminal act could not have been reasonably anticipated by the defendant. In that
case, the defendants were the owners and managers of the apartment complex where both the plaintiff and a third party, Woods,
lived. Id. at 702. The manager knew that Woods had previously spent several years in a psychiatric facility after committing an
assault. Id. The manager also knew that the plaintiff (who was himself mentally ill) and Woods spent time together regularly. Id.
at 702-03. One day, the manager saw Woods push the plaintiff during an argument. Id. at 703. The next day, Woods assaulted
the plaintiff at a nearby convenience store. Id. The court found that “[t]he record [did] not support ***a finding” that “defendants
failed to act to prevent an assault that a reasonable person should, under the circumstances, have known that Woods would
commit.” Id. at 718. The court noted that the only indication of any negative interaction between the two men was the push
the day before, but that otherwise the men had been observed to be friendly. Id. at 718-19. The court concluded that “there is
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no evidence from which a jury could conclude that a reasonable person under those circumstances ‘should have known’ that
Woods would follow plaintiff off the premises and violently assault him[,]” and therefore, “summary judgment for defendants
on plaintiff's claim under ORS 124.100 was appropriate.” Id. at 719.

The same reasoning applies with even greater force here, where NYLIC and its affiliates had absolutely no reason to anticipate
that Averill would engage in the misconduct alleged. NYLIC's affiliates, through customer service employees who did not know
Pence or Averill personally and knew nothing about their relationship, simply fulfilled redemption requests they reasonably
believed to be genuine and sent the checks to Pence's home address. They could not have reasonably anticipated that Averill
would have an elaborate scheme to intercept those checks and convert the funds to her own use. Plaintiff's elder abuse claim
against NYLIC fails as a matter of law.

4. Plaintiff's elder abuse claim fails as a matter of law due to noncompliance with ORS 124.100(6). Plaintiff's elder abuse
claim fails for the additional, independent reason that he failed to follow the procedural requirements in bringing such a claim.
ORS 124.100(6) provides, “A person commencing an action under this section must serve a copy of the complaint on the
Attorney General within 30 days after the action is commenced.” Here, plaintiff did not serve the Attorney General until June
22, 2011, well over thirty days after this action was commenced on November 23, 2010. (Urbach Decl. ¶ 9; see Compl.) Timely
service on the Attorney General is a jurisdictional requirement that was not met in this case, and plaintiff's elder abuse claim
therefore fails as a matter of law.

Statutory construction under Oregon law involves a multi-step analysis. See State v. Gaines, 346 Or. 160, 206 P.3d 1042,
1050-51 (2009). At the first level of analysis, the Court considers the pertinent statute's text and context. Id. at 1050. “Context
includes ‘the preexisting common law and the statutory framework within which the law was enacted.”’ Friends of Yamhill
County, Inc. v. Bd. of Comm'rs of Yamhill County, 351 Or. 219, 264 P.3d 1265, 1277 (2011) (citation omitted). Also at the
first level, the Court may consider “pertinent legislative history that a party may proffer.” Gaines, 206 P.3d at 1050-51. “If the
legislature's intent remains unclear after examining text, context, and legislative history, the court may resort to general maxims
of statutory construction to aid in resolving the remaining uncertainty.” Id. at 1051.

The text of ORS 124.100(6) is clear and unambiguous: an elder abuse plaintiff “must” serve the Attorney General within thirty
days of filing the complaint. “The word ‘must’ indicates that the ***requirement is mandatory.” ONRC Action v. Columbia
Plywood, Inc., 332 Or. 216, 222, 26 P.3d 142 (2001); see also, e.g., Fleming v. United Services Automobile Ass'n, 329 Or.
449, 456, 988 P.2d 378 (1999) (“Must' in this context means that the requirements of the statute are mandatory”), modified
on reconsid. on other grounds, 330 Or. 62 (2000). Unless the mandatory requirement is treated as a jurisdictional prerequisite
to obtaining relief, it would have no force and effect; noncompliance would carry no consequences. The Court should avoid

any interpretation of the provision that would render it mere surplusage. 6  See, e.g., ORS 174.010 (“where there are several
provisions or particulars such construction is, if possible, to be adopted as will give effect to all”); State v. Mayorga, 186 Or.
App. 175, 180, 62 P.3d 818 (2003) (“wherever possible, we must interpret statutes so as to give effect to all provisions, leaving
none to be meaningless surplusage”).

The context of ORS 124.100(6) further supports the interpretation of its mandatory language as creating a jurisdictional
requirement. That language has been part of the elder abuse statute since its enactment in 1995. See 1995 Or. Laws ch. 671, §
1. At that time, various other statutes similarly required service of complaints containing certain types of claims on the Attorney
General. The prior judicial interpretation of those statutes establishes that the legislature knew it was creating a jurisdictional
requirement. See Friends of Yamhill County, Inc., 351 Or. at 240; Coates v. Marion County, 96 Or. 334, 339, 189 P. 903 (1920)
(“All statutes are presumed to be enacted by the Legislature with full knowledge of the existing condition of the law and with
reference to it”) (citation omitted).

In Marks v. City of Roseburg, 59 Or. App. 558, 558, 651 P.2d 748 (1982), the court interpreted one such statute: ORS 28.110,
which states that a party challenging the constitutionality of a state or local law “shall” serve the Attorney General “with a
copy of the proceeding[.]” The court found that plaintiffs' failure to serve the Attorney General was fatal to their claim, because
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“[s]ervice on the Attorney General in an action seeking a declaration that an ordinance is unconstitutional is a jurisdictional
condition precedent to the authority of the trial court to make a final disposition of the case.” 59 Or. App. at 558 (emphasis
added); see also Warren v. City of Canby, 56 Or. App. 230, 234, 641 P.2d 615 (1982) (“service on the Attorney General in
an action seeking a declaration that a statute is unconstitutional is a condition precedent to the trial court's proceeding to final
disposition of the case”).

By contrast, in Bodin v. B. & L. Furniture Co., 42 Or. App. 731, 736-37, 601 P.2d 848 (1979), the court found that the failure
to send a copy of a complaint alleging a violation of the Unlawful Trade Practices Act to the Attorney General as required by
ORS 646.638(2) was not jurisdictionally fatal. However, the key distinction in that case was that the legislature had made its
intention clear, stating that “[f]ailure to mail a copy of the complaint shall not be a jurisdictional defect, but no judgment shall
be entered for the plaintiff until proof of mailing is filed with the court.” Id. (quoting ORS 646.638(2)) (emphasis added). Thus,
the court concluded, the plaintiff's failure merely prevented entry of judgment, not trial of the claim, and a directed verdict
was granted in error. Id.

Thus, when the legislature enacted ORS 124.100(6) in 1995, it presumably knew that the use of mandatory language requiring
service on the Attorney General would be interpreted to create a jurisdictional requirement absent express statutory language
to the contrary. As demonstrated by the language used on ORS 646.638(2), the legislature well understood how to craft such
language when it wished to do so. There is no such saving language in ORS 124.100(6). Therefore, the context of that provision
supports the view that it creates a jurisdictional requirement.

The legislative history of the statute is consistent with that interpretation. A 1995 Senate Bill Summary states that the provision
“[r]equires service of complaint on the Attorney General.” (Urbach Decl Ex. 5 at 2 (emphasis added).) Nothing in the legislative
history suggests that service on the Attorney General was optional, or that failure to follow the statute's mandate would have
no impact on a party's ability to pursue an elder abuse claim.

The text, context, and legislative history of ORS 124.100(6) all point to a single, unambiguous interpretation: a plaintiff's failure
to serve the Attorney General with the complaint in compliance with the statute is fatal to that plaintiff's elder abuse claim.
For that reason, the elder abuse claim against NYLIC must be dismissed.

C. NYLIC Is Entitled to Prevail on the Fraud Claim as a Matter of Law.

1. NYLIC had no agency relationship with Averill at the time of the alleged fraud, and cannot be held vicariously liable
for her actions. Plaintiff's fraud claim against NYLIC is based entirely on the theory that NYLIC was Averill's actual or
apparent principal and is vicariously liable for her fraud. (See Compl. ¶ 53.) As discussed above (Section B.2., pp. 10-15),
there is no genuine dispute that Averill was not an actual or apparent agent of NYLIC, so plaintiff's vicarious liability theory
fails as a matter of law.

2. There is no evidence that NYLIC did anything to defraud Averill. Without vicarious liability for Averill's actions,
plaintiff's fraud claim against NYLIC falls apart. “Comprehensively stated, the elements of actionable fraud consist of: (1) a
representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity of ignorance of its truth; (5) his intent
that it should be acted on by the person and in the manner reasonably contemplated; (6) the heare's ignorance of its falsity; (7)
his reliance on its truth; (8) his right to rely thereon; (9) and his consequent and proximate injury.” Musgrave v. Lucas, 193
Or. 401, 410, 238 P.2d 780 (1951). None of these elements is satisfied as to NYLIC. Plaintiff's fraud claim against NYLIC
fails as a matter of law.

3. Many of the alleged instances of fraud are beyond the statute of limitations. Claims for fraud must be commenced within
two years of when the alleged fraud was known or could have been discovered through the exercise of reasonable diligence.
ORS 12.110(1); Heard v. Coffey, 218 Or. 275, 280, 344 P.2d 751 (1959). “Whether the plaintiff should have known of the
alleged fraud depends on a two-step analysis. First, it must appear that plaintiff had sufficient knowledge to excite attention
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and put a party upon his guard or call for an inquiry. ***If plaintiff had such knowledge, it must also appear that a reasonably
diligent inquiry would disclose the fraud.” Bell v. Benjamin, 232 Or. App. 481, 486, 222 P.3d 741 (2009) (citations and internal
quotation marks omitted).

Plaintiffs claims against NYLIC were commenced on November 23, 2010. (See Compl.) The last transactions in Pence's
MainStay Funds accounts were in February 2008. (Urbach Decl. ¶ 7, Ex. 6.) As established above, the transfer agent sent Pence
trade confirmations for all the transactions in her MainStay Funds accounts within two days of those transactions. (O'Malley
Decl. ¶ 12.) The MainStay Funds also sent her quarterly account statements reflecting all of those transactions. (Id.) The Court
may presume that “[a] letter duly directed and mailed was received in the regular course of the mail.” OEC 311(q). Moreover,
Pence admitted that she was puzzled when she received one of the MainStay checks that Averill had apparently failed to
intercept, but that she made no inquiry beyond Averill, whose explanation did not fully satisfy her. (Urbach Decl. Ex. 4 at 2.)
Pence thus knew or should have known that transactions were being made in her account without her authorization more than
two years before commencing suit. That information was sufficient to call for additional inquiry, which would have revealed
that the transactions were made either by Averill or by a person posing as Pence—thereby disclosing the fraud. Thus, even if a
claim for fraud against NYLIC could otherwise survive summary judgment, that claim must be dismissed to the extent it rests
on any transactions in her MainStay Funds accounts. See Bell, 232 Or. App. at 486 (where “only one conclusion can be drawn
from the evidence[,]” summary judgment based on the fraud discovery rule is appropriate).

D. NYLIC Is Entitled to Prevail on the Conversion Claim as a Matter of Law.

1. NYLIC had no agency relationship with Averill at the time of the alleged conversion, and cannot be held vicariously
liable for her actions. Like his fraud claim, plaintiffs conversion claim against NYLIC is premised on its alleged vicarious
liability for Averill's actions. (See Am. Compl. ¶ 64.) Again, because the undisputed evidence establishes that Averill was not
NYLIC's actual or apparent agent, plaintiff's vicarious liability theory fails.

2. There is no evidence that NYLIC improperly received any of Pence's property. Without vicarious liability, plaintiff's
conversion claim against NYLIC cannot stand. “To state a claim for conversion, a party must establish the intentional exercise
of dominion or control over a chattel that so seriously interferes with the right of another to control it that the actor may justly
be required to pay the full value of the chattel.” Mossberg v. University of Oregon, 240 Or. App. 490, 494, 247 P.3d 331 (2011)
(citation omitted). There is no evidence that NYLIC itself ever exercised “dominion or control” over any property belonging to
Pence, much less that it “seriously interfere[d]” with her own rights of control over such property. Plaintiff's conversion claim
against NYLIC fails as a matter of law.

E. NYLIC Is Entitled to Prevail on the Negligence Claim as a Matter of Law.

Plaintiff's claim is for a financial loss resulting from Averill's alleged misappropriation of Pence's funds—that is, an economic

loss as opposed to an injury to person or property. See Onita Pacific Corp. v. Trustees of Bronson, 315 Or. 149, 159 n.6, 843
P.2d 890 (1992) (“we use the term ‘economic losses' to describe financial losses such as indebtedness incurred and return of
monies paid, as distinguished from damages for injury to person or property”). “[The Supreme Court's] case law is clear that
economic losses *** are recoverable in negligence only if the defendant is subject to a heightened standard of care, such as
one arising out of a special relationship.” Abraham v. T. Henry Constr., Inc., 350 Or. 29, 40, 249 P.3d 534 (2011) (emphasis
in original). A special relationship arises from “some duty of the negligent actor to the injured party beyond the common law
duty to exercise reasonable care to prevent foreseeable harm”— typically, a duty of a fiduciary nature. See, e.g., Onita Pacific
Corp., 315 Or. at 159-61 (listing as examples attorney-client and agent-principal relationships); see also Abraham, 350 Or. at
39 (describing a “special relationship” as one “in which the defendant agreed to act in the plaintiff's fiduciary interest”).

This Court has already determined that Pence's losses were purely economic in granting OnPoint Community Credit Union's
prior motion for summary judgment in this case's companion case. (See Urbach Decl. Ex. 18). A determination of an issue in
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one case precludes litigation of that issue in another if: (1) the issue in the two cases is identical; (2) the issue was actually
litigated and essential to a final decision on the merits in the first case; (3) the party sought to be precluded had a full and fair
opportunity to be heard on the issue; (4) the party sought to be precluded was a party or was in privity with a party to the prior
proceeding; and (5) the first case involved proceedings of the sort to which the court will give preclusive effect. Waxman v.
Waxman & Associates, Inc., 224 Or. App. 499, 513, 198 P.3d 445 (2008). All of those criteria are met here. OnPoint raised
the “economic loss) issue in its motion for summary judgment. (Urbach Decl. Ex. 15.) That issue was actually litigated (see id.
Exs. 16-17), and was essential to the Court's final decision on the merits. (Id. Ex. 18.) Plaintiff had a full and fair opportunity to
be heard on the issue (see id. Ex. 16), and obviously is the same party against whom preclusion is sought in this case. Finally,
proceedings of this Court are clearly “of the sort to which the court will give preclusive effect.” Thus, the Court should not
entertain any argument by plaintiff that Pence's losses were not purely economic.

There is no evidence that Pence had any “special relationship” with NYLIC 7  —in fact, there is no evidence that they had any
relationship at all. There is also no evidence that NYLIC took any action that caused Pence's loss.

Finally, Averill's intervening criminal conduct was the cause of Pence's harm. 8  The redemption checks were mailed made out
to Pence and mailed to Pence's home address. (See O'Malley Decl. 1112; Pecorino Decl. ¶ 7.) It was not foreseeable that Averill
would intercept the redemption checks and convert them to her own use. As a matter of law, Averil's intervening criminal
conduct, not the conduct of NYLIC or any of its affiliates, was the cause of Pence's harm. See Buchler v. State, 316 Or. 499,
511-12, 853 P.2d 798 (1993) (“[I]n our society it is foreseeable that crimes may occur and that the criminals perpetrating them
may cause harm. Thus, in a general sense, it is foreseeable that anyone whose conduct may in any way facilitate the criminal in
committing the crime has played some part in the resulting harm. But mere ‘facilitation’ of an unintended adverse result, where
intervening intentional criminality of another person is the harm-producing force, does not cause the harm so as to support
liability for it”); Stewart v. Kids Incorporated of Dallas, 245 Or. App. 267, 286, 261 P.3d 1272 (2011) (harm caused by third
party's sexual assault “was unforeseeable to both defendants as a matter of law”); Miller, 223 Or. App. at 716 (“as a matter
of law, Woods' attack on plaintiff was not a ‘reasonably foreseeable’ consequence of defendants' failure to warn or otherwise
protect plaintiff”).

IV. CONCLUSION

The Court should dismiss all the claims against NYLIC with prejudice.

DATED: May 17, 2012.

Footnotes
1 Plaintiff has alleged that Colleen Averill's conduct, as described in this case, was criminal. For purposes of this motion for summary

judgment only, NYLIC concedes that Averill's conduct was criminal.

2 MainStay Shareholder Services is a division of NSC. (Id. ¶ 9 n. 1).

3 Pence's statement is admissible as an admission of a party opponent contained in an official police report. OEC 801(4)(b), 802(8).

Other statements attributed to Pence in that police report are inadmissible hearsay if offered by plaintiff for the truth of the matter

asserted therein. OEC 801(3), 802.

4 Further, even when she was associated with NYLIC and its subsidiaries NYLIAC and NYLIFE, Averill was (except for a brief period

not relevant here) an independent contractor, not an employee. (Gill Decl. ¶ 5.) “The general rule in Oregon is that one who hires

an independent contractor is not vicariously liable for the torts of that independent contractor.” Buckel v. Nunn, 131 Or. App. 121,

125, 883 P.2d 878 (1994).

5 NYLIAC, NYLIFE, NYLIM, and NSC are all limited liability entities, and NYLIC, their ultimate parent company, cannot be held

liable for their debts absent evidence sufficient to “pierce the corporate veil.” Amfac Foods v. Int'l Systems, 294 Or. 94, 108-09, 654

P.2d 1092 (1982) (“plaintiff must allege and prove not only that the debtor corporation was under the actual control of the shareholder

but also that the plaintiff's inability to collect from the corporation resulted from some form of improper conduct on the part of the

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017720141&pubNum=0004645&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017720141&pubNum=0004645&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993117668&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993117668&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025992320&pubNum=0004645&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017439570&pubNum=0000642&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&fi=co_pp_sp_642_716&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_642_716
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR801&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR802&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR801&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR802&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994214236&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994214236&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982150877&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982150877&pubNum=0000661&originatingDoc=I1394d40d939f11e2a160cacff148223f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Michael GATTUCCIO, as Personal Representative of the..., 2012 WL 7801330...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 12

shareholder”). The “improper conduct” necessary to pierce the corporate veil can be a failure to adequately capitalize the corporation

or limited liability company, or some other form of “moral culpability” consisting of “dishonest or deceitful conduct intended to harm

a third party.” Handam v. Wilsonville Holiday Partners, LLC, 221 Or. App. 493, 497, 190 P.3d 480 (2008) (quoting State ex rel.

Neidig v. Superior Nat'l Ins. Co., 343 Or. 434, 459-63, 173 P.3d 123 (2007)). Examples of such conduct include “the perpetration of a

fraud, confusion or commingling of assets, and the evasion of federal or state regulations.” Id. Plaintiff has alleged no such “improper

conduct” on NYLIC's part, nor can he make such allegations.

6 While this rule is a “maxim,” it is employed at the first level of statutory analysis because it pertains to textual interpretation. See

Portland Gen. Elec. Co. v. Bureau of Labor and Indus., 317 Or. 606, 859 P.2d 1143, 1146 (1993), overruled in part on other grounds

by Gaines, 206 P.3d 1042 (2009).

7 As is set forth in the New York Life Defendants' Motion for Summary Judgment, Pence had no relationship whatsoever with

NYLIM. Moreover, there is no evidence Pence ever had a “special relationship” with NYLIFE or NYLIAC. Even if she had, no such

relationship existed at the time of the alleged misconduct or at any time after Averill resigned in 2002. See Galbraith v. MML Investor

Services, Inc., No. CV 09-437-MO, 2009 WL 4955617, at *4 (D. Or. Dec. 11, 2009) (holding that broker/dealer had no liability

for fraudulent investments made by former registered representative after he left the broker/dealer because “the special relationship

[had] ended”).

8 Any claim based on the MainStay Funds transactions also fails because negligence claims, like fraud claims, are subject to a two-

year statute of limitations with a discovery rule. See ORS 12.110(1); Hoeck v. Schwabe, Williamson & Wyatt, 149 Or. App. 607,

611, 945 P.2d 534 (1997). As established above (pp. 15-16), Pence should have known of any claims based on the transactions in

her MainStay Funds accounts more than two years before plaintiff filed his claims against NYLIC.
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