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I. INTRODUCTION

In Count II of his First Claim for Relief, plaintiff Michael Gattuccio, as Personal Representative of the Estate of Mary T.
Gattuccio Pence (the “Estate”), alleges that The O.N. Equity Sales Company (“ONESCO”) is liable under Oregon's Elder
Abuse Statute, ORS 124.100 et seq., both directly as a permitter or assister of financial abuse and vicariously for the acts of
its agent, Colleen Averill (“Averill”). ONESCO moves to dismiss this claim pursuant to ORCP 21 A(8), on the grounds that
it fails to state a claim upon which relief can be granted. Specifically, ONESCO claims that because it is a broker-dealer, and
because it -as a corporate entity, as opposed to the people through which it acts - has not been convicted of a crime amounting
to elder abuse, it is specifically excluded from the coverage of the elder abuse statutes by ORS 124.115(1).

ONSECO reads that exclusion and the exception thereto in a vacuum, and as a result, construes it far too narrowly. Viewed
in the context of the entire set of elder abuse statutes and the penal code more generally, it is clear that ORS 124.115(2) does
not require conviction of the corporate entity as a precondition to maintaining a civil claim against the entities listed in ORS
124.115(1) for elder abuse; rather, all that is required is a conviction of the person or persons through which those entities
operate.

The Estate's Amended Complaint contains allegations sufficient to meet all the requirements of an elder abuse claim, including
those necessary to meet the exception to the exclusion therefrom, both of which are found in ORS 124.115. ONESCO's Motion
to Dismiss should be denied accordingly.

II. LEGAL STANDARD

A party bringing a motion to dismiss under ORCP 21 A(8) bears a heavy burden. To prevail, that party must prove that, after
viewing as true all those facts alleged in a Complaint, and all those facts that could reasonably be inferred from or conceivably
adduced as proof of those facts, the Complaint nevertheless fails to state a claim for relief. Beals v. Breeden Bros., Inc., 113
Or App 566, 570, 833 P2d 348 (1992); Fessler v. Quinn, 143 Or App 397, 400, 923 P2d 1294 (1996). Whether a claim should
be dismissed for failing to state a claim is not a matter of discretion for the trial court, and a dismissal of a Complaint under
ORCP 21 A(8) is reviewed anew for errors of law. Fessler, supra, at 400.
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Motions to dismiss under ORCP 21 A(8) are not unlike Motions for Judgment on the Pleadings brought under ORCP 21 B, and
both motions are disfavored because hasty or imprudent use of the procedure can conflict with the policy of ensuring litigants
a full and fair opportunity to try their claim or defense. Salem Sand & Gravel Co. v. City of Salem, 260 Or 630, 636, 492 P2d
271 (1971); Thompson v. Telephone & Data Systems, Inc., 130 Or App 302, 309, 881 P2d 819 (1994). This is especially so
in cases where the applicable law is in flux or not otherwise fully developed. Beason v. Harcleroad, 105 Or App 376, 383-84,
805 P2d 700 (1991).

When interpreting the scope and meaning of a statute, courts follow a well established set of guidelines which, by statute and
caselaw, have been distilled down to an essentially two-step process. See State v. Gaines, 346 Or 160, 206 P3d 1042 (2009).
The first step is an examination of the text of the statute in question, in light of its context and further informed by the legislative
history. Id. at 171-172. The legislative history proffered by the parties (as well as any the court may choose to investigate on its
own) shall be considered whether there is a patent ambiguity in the text in question or not, and shall be accorded the weight to
which the court deems it entitled. Id. If the legislature's intent remains unclear after examining the text, context, and legislative
history, the court may resort to general maxims of statutory construction. Id.

III. ARGUMENT

ONESCO argues that ORS 124.115(1) unambiguously excludes it, as a broker-dealer, from the coverage of the elder abuse
statutes, notwithstanding its former registered representative's/agent's conviction of sixteen (16) crimes committed against Mary
Pence, all of which amount to elder abuse. Read as ONESCO urges, ORS 124.115 would actually serve as an outright bar
to holding a corporation liable for elder abuse no matter how serious the crimes of its agents, employees, or officers, as a
corporation, under Oregon law, cannot be charged - let alone convicted - of most - if not all - the crimes listed. ONESCO is
wrong for a number of reasons.

ORS 124.115 provides, in full:
(1) Except as provided by subsection (2) of this section, an action under ORS 124.100 may not be brought against:

(a) Financial institutions, as defined by ORS 706.008;

(b) A health care facility, as defined in ORS 442.015;

(c) Any facility licensed or registered under ORS chapter 443; or

(d) Broker-dealers licensed under ORS 59.005 to 59.541.

(2) An action may be brought under ORS 124.100 against a person listed in subsection (1) of this section if:

(a) The person is convicted of one of the crimes specified in ORS 124.105 (1); or

(b) The person engages in conduct constituting financial abuse as described in ORS 124.110, and the person is convicted of
a crime by reason of the conduct.

Notwithstanding the fact that ORS 124.115 refers to four specifically enumerated types of corporate or business entities in
subsection (1), and to “persons” more generally in subsection (2), ONESCO would have this court believe that ORS 124.115
can be read to mean one thing and one thing only: that for an entity listed in subsection (1) to be liable for elder abuse, it - and
not its agents, employees, or officers — must actually first be charged and convicted with at least one of the listed crimes.
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Forget the fact that substitution of the word “entity” for the word “person” would have inarguably and inescapably accomplished
the ends urged by ONESCO. Forget too ONESCO's argument that elder abuse liability depends upon “knowing” action or
inaction, and that corporate entities “know” only what their employees or agents know, and act only through such agents
or employees. See Doe v. Oregon Conference of Seventh-Day Adventists, 199 Or App 319, 325, 111 P3d 791 (2005) (“a]
corporation ‘is not a sentient being and, therefore, cannot ‘know,’ be aware of, or discover anything, except through the agency
of its... employees”); State v. Oregon City Elks Lodge No. 1189, BPO Elks, 17 Or App 124, 130, 520 P2d 900 (1974) (“Since
a corporation is not a natural person, it can, by definition, act only through its officers and agents.”). And, by all means, forget
that Oregon law actually prevents a corporate or business entity - as opposed to its agents and officers -from being charged or
convicted of the crimes listed in ORS 124.105(1). See State v. Pacific Powder Co., 226 Or 502, 360 P2d 530 (1961) (holding
that, while the penal code's definition of ‘person’ includes corporate or business entities “unless the context requires otherwise,”
the context of the criminal statutes involving personal violence, and the fact that the punishments therefor are incapable of being
assessed against the corporate form, dictate that such statutes were never intended to and therefore don't apply to corporations).
Perhaps, after all, if one forgets all these things, ONESCO might have a point. Unfortunately for ONESCO, this court cannot
simply forget everything pertinent to the inquiry at hand.

A. ORS 124.115 Does Not Require Conviction Of An Entity

ONESCO correctly reads the exception to the exclusion from elder abuse liability found in ORS 124.115(2) as requiring the
conviction of a person for one of the crimes listed therein as a precondition to maintaining a suit against one of the entities listed
in ORS 124.115(1). About this the parties agree. Where ONESCO is wrong, however, is in construing the word “person” as
used in ORS 124.115(2) to mean the entity itself, as opposed to the individuals through which the entity acts.

To be sure, ORS 174.100(5) defines the term “person,” as used in Oregon statutes, as including corporations and other business
entities, but that sole fact does not help this court determine whether, by using the term “person” in ORS 124.115(2), the
legislature really meant only the specifically enumerated entities it listed immediately above in ORS 124.115(1). For that answer,
one must look to the context of ORS 124.115, and the pertinent legislative history surrounding its enactment.

ORS 124.115(2) clearly requires a conviction for a crime amounting to elder abuse before a civil suit for elder abuse can
be maintained against any of the entities listed in ORS 124.115(1). For example, before bringing a suit for elder abuse under
ORS 124.100 against a corporate entity engaged in business as a health care facility, a “person” must be convicted of one of
the crimes listed in ORS 124.105(1) (i.e., assault, criminal mistreatment, rape, sodomy, unlawful sexual penetration, sexual
abuse, and menacing, among others).

The penal code (actually known as the Oregon Criminal Code of 1971), like ORS 174.100(5), defines “person” as including
corporations “where appropriate” and “unless the context requires otherwise.” See ORS 161.015(5). Under long-standing
Oregon law, where the crime in question is of an explicitly personal nature, especially involving personal violence, and where
the penalty for conviction is incapable of being enforced against a corporate entity (i.e., imprisonment, probation, or some
other custodial arrangement), the context clearly requires that “person” not include the corporate or business entity form. See
State v. Pacific Powder Co., supra at 506-07 (“No doubt should lie in anyone's mind that the legislature ever considered
making corporate entities criminally liable for murder, for the only penalties provided are... incapable of execution [against a
corporation] in the manner prescribed by law.”).

To the Estate's knowledge, no corporate entity (as opposed to its officers or agents) has ever been criminally convicted in Oregon
of rape, sodomy, assault, or any of the other crimes listed in ORS 124.105(1), or any of those crimes amounting to financial
elder abuse. Nor, per controlling Oregon precedent, could such entities even be so charged. While it might arguably be possible
for a corporate entity to be charged and convicted of certain less serious crimes, for which the prescribed punishment may
only be fines and restitution, that fact merely amplifies the absurdity of ONESCO's argument: Assuming such a conviction is
possible, then ORS 124.115(2) would allow an entity listed in ORS 124.115(1) to be sued for civil elder abuse after conviction
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for such a minor crime, but, since that entity could never be charged or convicted of the most heinous crimes therein listed, the
corporation would remain immune from suit for damages resulting from the most serious of wrongs.

The legislature's use of the term “person” in ORS 124.115(2) merely signifies its recognition of the fact that the entities listed
in ORS 124.115(1) act through real human beings, and to the extent those actions are criminal, are convicted as individuals.
This interpretation is borne out by a review of pertinent legislative history.

The elder abuse statutory regime, including ORS 124.115, was enacted in 1995, as 1995 Oregon Laws, Chapter 671. The
legislative history surrounding what became ORS 124.115 is admittedly sparse, and consists primarily of four committee
hearings in which Lisa Bertalan, the elder abuse statute's primary supporter, testified to its goals and purposes, and the reasoning
behind the exclusion found in ORS 124.115. As a review of that testimony reveals, the exclusion of the entities listed in ORS
124.115(1) was based on the concept that the industries in which those entities operate are already very heavily regulated, and
creating a civil action in those who deal with those entities in the absence of proven wrongdoing would simply add to an already

heavy regulatory burden. 1  In essence, the exclusion and its exception were simply intended to alleviate the possibility of a
stream of potentially ruinous frivolous lawsuits (for treble damages and attorney fees) against certain industry players that, by
their very nature, deal extensively with the elderly population, among others, by raising the bar to entry.

That same legislative history reveals that when the exclusion in question was presented and discussed during hearings, it applied
to “owners, employees, and agents” of certain of the entities eventually listed in ORS 124.115(1), “unless said persons are
convicted criminally for any of the actions set forth” in what would become ORS 124.105 and ORS 124.110. In other words,

the exception always and at every step in the process hinged on the conviction of an actual human being. 2  The same remains
true today, for all the reasons already discussed.

B. The Estate's Allegations Are Sufficient

A corporation can only act through its agents. 10 Fletcher Cyc. Corp. § 4942. The Estate pleaded, and this court must therefore
accept as true, that Averill was ONESCO's agent. Amended Complaint, ¶ 3. The Estate alleged that Averill was charged with
90 and eventually convicted of 16 criminal counts constituting a form of elder abuse. Amended Complaint, ¶¶ 25-26. As its
agent, Averill's convictions are attributable to the corporation. 10 Fletcher Cyc. Corp. § 4942 (“[B]ecause a corporation can
only act though its agents, the acts of individuals on the corporation's behalf may properly be charged to it.”). Because Averill
was a person through which ONESCO conducted its operations, and because she was convicted of crimes amounting to elder
abuse, ONESCO can be held directly liable under ORS 124.100 as a permitter or assister of financial abuse.

C. The Estate's Allegations Of Vicarious Liability Avoid ORS 124.115 Altogether

Regardless of the application of ORS 124, 115 to the Estate's claim for elder abuse against ONESCO, premised on ONESCO's
direct liability, ONESCO remains vicariously liable for Averill's actions. Averill was criminally convicted of a number of
crimes that amount to a form of elder abuse. Averill is, as a matter of law, liable to the Estate for her abuse of Mary Pence. In
addition, because Averill is alleged to have - at all times - been acting within the course and scope of her agency with ONESCO,
ONESCO is vicariously liable. ONESCO's motion to dismiss should be denied.

Even if the Court accepts ONESCO's argument that ORS 124.115 requires that ONESCO itself be criminally convicted of a
crime constituting financial abuse before it can be held directly liable under ORS 124.100 or ORS 124.110 as a permitter or
assister, ONESCO is still vicariously liable for Averill's actions. Rules of common law that have not been abrogated or modified
by statute are binding on the courts. Fulmer v. Timber Inn Restaurant and Lounge, Inc., 330 Or 413, 424, 9 P3d 710 (2000).
Vicarious liability is an example of such a common law rule.
The theory of vicarious liability imposes liability on one person for the acts of another. See generally Dan B. Dobbs, The Law
of Torts § 333, 905 (2001). The term encompasses a variety of situations: co-conspirators, partners, and joint venturers can all
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be vicariously liable for each other's torts or crimes. When the ‘person’ upon which liability ultimately rests is a fictive person,
that is, a corporation, the only kind of liability that can conceivably exist is vicarious[.] See also Black's Law Dictionary at 934
(liability one party may bear “for the actionable conduct of a subordinate or associate ***based on the relationship between
the two parties”).

American Federation of Teachers-Oregon, AFT, AFL-CIO v. Oregon Taxpayers United PAC, 209 Or App 518, 525-26, 149
P3d 159 (2006) (internal quotations omitted).

As principle, ONESCO is vicariously liable for the acts of its agent, Averill. Averill was convicted of 16 crimes that constitute
financial abuse. Taking the allegations contained in the Estate's Amended Complaint as true, Averill is liable for elder abuse
under ORS 124.110. By virtue of her agency status, ONESCO is vicariously liable for her wrongs, including her breach of her
statutory duty under ORS 124.110. The Estate's First Claim for Relief states ultimate facts sufficient to support it.

IV. CONCLUSION

ONESCO's Motion to Dismiss should be denied. The exception to the exclusion from elder abuse liability found in ORS
124.115(2) does not require the conviction of the entities listed in ORS 124.115(1), but rather only the person(s) through which
said entities operate. A contrary interpretation would effectively erect a total ban on suits, as the conviction required could
never, under Oregon law, come to pass, thereby making the exception itself meaningless.

The Estate has pled sufficient facts to support its First Claim for Relief under both the direct and vicarious liability theories set
forth therein. ONESCO's Rule 21 A(8) Motion to Dismiss should be denied.

DATED this 26 th  day of July, 2011.

Footnotes
1 “The reasoning behind that is that 1) that industry is highly regulated through other means in addition those actions would probably

be pursued by the district attorney's office criminally. If there was a criminal conviction then the person would be allowed to bring

a civil action against the care facility under this act.” Testimony of Lisa Bertalan at Public Work Session on Senate Bill 943 before

the Senate Judiciary Committee (April 12, 1995).

2 “And that amendment is set forth as a new Section 9 that this Act shall not apply to owners, employees, and agents of licensed

nursing facilities as defined under ORS 442.015 or residential care facilities and licensed assisted living facilities as defined under

ORS Chapter 443 unless said persons are convicted criminally for any of the actions set forth in Section 2(a) - (h) or set forth in

Section 3, because clearly then they would be responsible.” Chairman of Senate Judiciary Committee at Public Work Session on

Senate Bill 943 before the Senate Judiciary Committee (April 12, 1995)

“Senator: I understand we want to get the question of adult foster care, which is where the abuse seems to have happened, but we're

excluding a huge group of people here, owners, employees, and agents, even though the size of the institution may be quite large,

that essentially don't have this cause of action. Lisa Bertalan: Unless they're criminally convicted...” Exchange during Public Work

Session on Senate Bill 943 before the Senate Judiciary Committee (April 12, 1995).
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