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2010 WL 10106067 (Or.Cir.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Oregon.

Josephine County

Thomas R. HART, Jr., as Trustee of the Thomas Hart, Sr. Revocable Living
Trust and as Personal representative of Thomas R. Hart, Sr.'s Estate, Plaintiff,

v.
Anna HART aka Ann Hart, Anna Boyles, Ann Boyles, Phil Kudlac, as Trustee of Thomas Hart, Sr.'s Revocable

Living Trust, and Ruth Harris, as Trustee of Thomas Hart, Sr.'s Revocable Living Trust, Defendants.

No. 09CV0701.
April 23, 2010.

Plaintiff Thomas R. Hart, Jr. Response to Motion to Set Aside February 1, 2010 Order

David B. Paradis, OSB #853016, Brophy, Schmor, Gerking, Brophy, Paradis & Maddox, LLP, P.O. Box 218, Medford, or
97501, Telephone: (541) 772-7123, Fax No.: (541) 772-7249, Email: dparadis@brophylegal.com, for plaintiff Trial Attorney:
David B. Paradis.

Defendant Anna Boyles Hart's (hereinafter “Defendant”) Motion to Set Aside Order of Contempt dated February 1, 2010 should
be denied. Said motion has no basis in law or procedure and is nothing more than an attempt to re-litigate issues already fully
heard and decided by this court. Instead, Plaintiff hereby requests that the court deny this motion and further requests that
the court proceed to the penalty/sanctions phase of the contempt hearing as ordered by this court on November 13, 2009 and
February 1, 2010. Plaintiff seeks a penalty of $100 per day from August 31, 2009 until Defendant complies with this court's
orders.

This response is supported by: the Pleading and Papers on file herein; the affidavit of Thomas Hart Jr. previously filed on
August 13, 2009; and the affidavit of Mary R. Hodgins filed herewith.

A. Procedural History

1. Complaint - Basic Allegations.

Plaintiff is personal representative of the Estate of Thomas R. Hart, Sr. Plaintiff filed a complaint against Defendant for Undue
Influence, Accounting and Elder Abuse. In support of the complaint, Plaintiff alleged that his father, Thomas Hart, was married
to Mary Ann Hart for 57 years. (See previously filed, Affidavit of Thomas Hart Jr. attached as Exhibit 4, ¶2 ) Mary Ann Hart died
August 12, 2005. Id. During their 57 year marriage, the Harts saved a substantial amount of money from the family business to
support themselves after they retired and to pass down to their children after they died. Id. ¶¶ 4- 6. Mary Ann Hart died August
12, 2005 at age 74. Id. ¶ 2. Thomas Hart, Sr. was 78 years old at the time. Id. ¶ 7. He was distraught over the loss of his wife. Id.

Defendant Boyles first made contact with Thomas Hart, Sr. in February of 2006, after she had seen Mary Ann Hart's obituary
in the newspaper. Id. ¶9. Soon thereafter, she moved in, took over Thomas Hart, Sr.'s finances, and isolated him from his family
and friends. Id. ¶¶ 12-17. In less than two years she spent in excess of $438,000 of Tom and Mary Ann's life savings. Id. ¶16.
Prior to this time, Tom and Mary Ann lived on approximately $45,000 a year. Id.

On December 15, 2008, Defendant Boyles had Thomas Hart, Sr. execute a third amendment to the Thomas Hart Trust which
had originally been created at the same time as Mary Ann Hart's trust. Id. ¶ 17(h); ¶ 6. The Harts' estate was always intended
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to provide for Tom and Mary Ann's needs during their lifetime and pass the remaining jointly earned assets from the family
business to family members. Id. ¶ 6. All of the family has worked hard in the family business. Id. ¶ 5. The third amendment to
Thomas Hart, Sr.'s trust dramatically changed the estate plan so that Defendant would receive a significant portion of Thomas
Hart, Sr.'s estate. Defendant had Thomas Hart, Sr. name her close friend, Co-Defendant Ruth Harris, as successor trustee. Id.
¶17(h).

Thomas Hart, Sr. died June 15, 2009. Id. ¶ 1. Soon thereafter, Defendant began taking, liquidating, and selling all of Thomas
Hart, Sr.'s assets. Id. ¶ 18.

Plaintiff filed this lawsuit in part to determine what, if anything, Thomas Hart, Sr. still owned at the time of his death so he
could file an estate tax return as required by state and federal law. In addition, this action was filed in an attempt to prevent
the liquidation of the family home and to prevent the liquidation of Thomas Hart, Sr.'s sole remaining asset outside the trust, a
retirement account in the amount of approximately $135,000. There are no assets in his probate estate.

2. Injunction Proceedings.

On August 13, 2009, Plaintiff filed a Motion to Show Cause for Preliminary Injunction to, among other things, prevent
Defendant from selling or secreting away the assets of Thomas Hart, Sr. so that his estate assets could remain intact until
resolution of this lawsuit. On August 31, 2009, after a mediation conducted by Judge Neufeld, Defendant agreed by stipulation
in open court through her attorney to, among other things, not sell or dispose of the retirement account and other assets. Based
on this agreement Judge Neufeld ordered that the assets not be disposed of or liquidated. A written order to this effect was
signed and entered on October 2, 2009. Said delay between the order in open court and signing was due only to Defendant's
objecting to the form. A copy of this order is attached as Exhibit 1.

Shortly thereafter, when Plaintiff attempted to comply with his obligations in paragraph 1 of the court order, to make required
payments under the injunction, Plaintiff discovered that Defendant had violated the court's order in three material respects. First,
Defendant had withdrawn all funds in Thomas Hart, Sr.'s New York Bank/Mellon account (a sum estimated at $123,360.00).
Second, Defendant continued to charge debts in Thomas Hart, Sr.'s name; and third, Defendant failed to provide any accounting

for Thomas Hart, Sr.'s assets in her possession or sold by her after his death. 1

3. Plaintiff's Motion for Contempt

When Plaintiff learned that Defendant had liquidated the retirement account and defendant refused to comply with any aspect
of the stipulated order, on October 22, 2009 Plaintiff filed a Motion to Show Cause for Contempt in an attempt to get a freeze
on the retirement account, to require Defendant to use the account to make the monthly mortgage payments on the family home

of Espey Road and to require Defendant to provide an accounting. 2

On November 13, 2009, at an evidentiary hearing on this contempt motion, Defendant tried to take the position that the
stipulation in open court and Judge Neufeld's order to Defendant in open court was not binding on her until the court signed a
written order. This court properly ruled that stipulations in open court are binding on parties at the time they are made in open
court and therefore found that Defendant was bound by the original stipulation effective August 31, 2009.

In addition, what also became clear was that Defendant's objection to the form of the order was a frivolous objection to gain
time to loot and liquidate the retirement account. In fact, during the August 31, 2009 proceeding, while Defendant was agreeing
not to dispose of the pension account, she was on her cell phone with the pension account holder to liquidate the account, and
she liquidated the account shortly thereafter. Obviously the objection to the form of order was filed for purposes of delay only,
because when Defendant was caught after liquidating the retirement account, her only defense was that she was not bound to
anything until the order was signed October 2, 2009.
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After making the above-stated ruling, the hearing proceeded forward; however, Defendant refused to testify as to what she had
done with the retirement account funds. Instead, she claimed she couldn't remember what she had done with the $125,000 to
$135,000 she had wrongfully removed from the account on or about August 31, 2009. The court then entered the following
ruling.

The court found that Defendant was in violation of the August 31, 2009 stipulated order in several material respects. First,
Defendant violated the order by closing and liquidating the Bank of New York/Mellon retirement account; second, she had not
provided any accounting of assets she sold after Thomas Hart, Sr.'s death; and third, she failed to change bills into her own
name and out of decedent Thomas Hart, Sr.'s name. However, with regard to the liquidation of the Mellon account, the court
held that before it could determine the extent of the penalty for violation of its order, there would have to be a full accounting
by Defendant of where the money in this account went. Defendant was to provide Plaintiff such accounting within 30 days
thereafter. The court then continued the matter for further hearing on this issue. The full text of the court's hearing and ruling
is attached as Exhibit 2.

Further hearing on the matter to determine the extent of the penalty was set for February 1, 2010. Around this time, Defendant
retained new counsel who requested a continuance of this hearing. This request was denied by the court. Despite being fully
aware of this hearing date, neither Defendant, nor her counsel, appeared at the hearing.

At the February 1, 2010 hearing, the court entered the order which is the subject of Defendant's present motion. A review of
this February 1, 2010 order demonstrates that it simply memorialized the court's findings on November 13, 2009 and required
that a new hearing be set to determine what penalties and sanctions should issue for Defendant's violations. This February 1,
2010 order is attached as Exhibit 3.

II. ARGUMENT:

The Defendant's Motion Should Be Denied.

Defendant's Motion to Set Aside this court's contempt order should be denied. First and foremost, the Order (Exhibit 3) did
nothing more than memorialize the court's findings and order placed on the record at the November 13, 2009 hearing in this
matter. Importantly, both Defendant and her counsel, participated fully, and zealously, in that hearing. (Exhibit 2). Second,
Defendant's counsel knew of his obligation to appear before the court (whether telephonically or in person) at the February 1,
2010 hearing, yet he chose not to, stating only that he was “caught between courts on the day of the hearing and out of cell
range.” No excuse is offered for Defendant's failure to appear.

The present motion is simply another attempt by Defendant to avoid her court imposed obligations which the court has now
ordered not one (August 31, 2009), not two (November 13, 2009), but three (February 1, 2010) times now.

The integrity of the judicial process demands compliance with court orders until such time as they are
altered by orderly appellate review. Litigants are not entitled to sit in judgment on their own cases, and
they must follow the appropriated channels for the review of decisions they believe to be invalid. In the
Matter of the Marriage of Barrett and Barrett, 320 Or 372, 380 (1994). (Emphasis added.)

Plaintiff respectfully requests that Defendant's mockery of this proceeding and the previous orders of this court cease. This
matter should proceed to the sanctions/penalty phase as the court ordered on both November 13, 2009 and February 1, 2010, so
that judgment on this contempt matter may be entered. Thereafter, if Defendant so chooses, she is free to utilize “appropriate
channels” for review. Id. She is not, however, entitled to ignore her court imposed obligations.
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Defendant's first series of arguments, namely that “Defendant's attorney lacked authority to bind her to a non-consensual
stipulated agreement” and “what the standard by which an attorney may bind his client” and “the unsigned stipulated order”
and “Defendant was not in Contempt” are simply without merit. Again, these issues have already been fully heard by the court
and the court entered its findings in this regard on November 13, 2009, as memorialized at the February 1, 2010 hearing. These
rulings are law of the case. It is time for Defendant to comply with the orders.

Finally, Defendant's remaining arguments are merely impermissible attempts to litigate in this contempt proceeding, the
underlying issues in this case. “A contempt proceeding is not to resolve disputes between litigants; rather, it is a proceeding to
enforce orders and judgments of a court, including the imposition of sanctions.” Myers v. Golden, 95 Or App 80, 83-84 (1988).
Moreover, to the extent Defendant argues that appropriate procedures were not followed with regard to the court's orders, or
alleged due process violations occurred, as stated above, once final judgment is entered in this proceeding, Defendant can
exercise any right she may have at that time, in accordance with appropriate channels for review.

The matter should now proceed to the penalty/sanctions phase as ordered by the court. In that regard, Plaintiff requests that
Defendant be required to pay $100 per day from August 31, 2009 until such date that she complies in full with her court-
ordered obligations.

D. Conclusion:

For the reasons set forth above, Defendant's motion should be denied. The hearing on the penalties/sanctions should proceed so
that the court may enter its judgment in this contempt proceeding. Plaintiff seeks a penalty of $100 per day for the continuing
violation from August 31, 2009 until date of compliance.

Dated this 23 day of April, 2010.

David B. Paradis, OSB #853016

BROPHY, SCHMOR, GERKING

BROPHY, PARADIS & MADDOX, LLP

Of Attorney for Plaintiff

P.O. Box 218

Medford, OR 97501

Telephone: (541) 772-7123

Fax No.: (541) 772-7249

Email: dparadis@brophylegal.com

Trial Attorney: David B. Paradis

Footnotes
1 Without this information, Plaintiff cannot file an estate tax return and administer the trust or the probate estate.
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2 The estate currently has no assets with which to make this monthly mortgage payment. Defendant had run up a large line of credit on

the family home prior to Thomas Hart Sr.'s passing. Without the proceeds of the retirement funds to make the monthly lien payments,

the house will probably be lost to foreclosure.
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