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Circuit Court of Oregon.

Multnomah County

John MARRE, in his capacity as Personal Representative of the Estate of Jacqueline Marre, Plaintiff,
v.

ST. ANTHONY VILLAGE ASSOCIATES LIMITED PARTNERSHIP, an Oregon limited partnership,
St. Anthony Management, LLC, an Oregon limited liability company, Village Enterprises, an Oregon

nonprofit corporation, and Services for All Generations Enterprises, Inc., an Oregon nonprofit
corporation, Karen Marshall an adult resident, and Jason Schaefer, an adult resident, Defendants.

No. 130303185.
June 19, 2014.

Request for Oral Argument
Hearing: July 31, 2014 at 9:30 a.m.

Plaintiffs Motion for Partial Summary Judgment and Memorandum of Points and Authorities

Folawn Alterman & Richardson LLP, Bonnie Richardson, OSB No. 983331, Bonnie@FARlawfirm.com, Courtney C. Dippel,
OSB No. 022916, Courtney @FARlawfirm.com, for plaintiff, Trial Attorney: Bonnie Richardson, OSB No. 983331.

Honorable Henry Breithaupt.

I. UTCR 5.050 STATEMENT

Plaintiff John Marre (“plaintiff”) requests oral argument on this Motion and estimates that thirty (30) minutes will suffice.
Plaintiff does not request official court reporting services.

II. MOTION FOR SUMMARY JUDGMENT

Pursuant to ORCP 47, plaintiff moves the Court for an order granting partial summary judgment in his favor on plaintiffs Second
Claim for Relief, statutory elder abuse against defendants Services for All Generations Enterprises, Inc., Karen Marshall, and
Jason Schaefer (collectively “defendants”). Plaintiff moves for summary judgment on liability only.

There is no genuine issue as to any material fact and plaintiff is entitled to judgment as a matter of law under ORS 124.105(2).
Defendants knew that Jacqueline Marre (“Jackie”), one of their assisted-living residents, was mentally incapacitated and was
being sexually abused for over a year by one of their male residents, but took no action to stop it. This is the definition of
elder abuse under the statute.

In support of this Motion, plaintiff relies on the Court's official file and records, the deposition testimony ofthe parties and
witnesses, documents exchanged during discovery, and plaintiffs Memorandum of Points and Authorities herein.

III. POINTS AND AUTHORITIES

A. Factual Background.
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This is a sex abuse case involving a demented, vulnerable woman who was sexually abused by one of defendants' residents.
Defendants knew about the abuse and never did a single 1 thing about it. Jackie entered St. Anthony Village in August 2009 as
a seventy-nine year old woman with severe dementia. Throughout her St. Anthony residency, Jackie was mentally incapacitated
and legally incapable of consenting to sexual acts or contact. Howard Schumacher (“Howard”), another St. Anthony resident,
sexually abused Jackie while she resided at St. Anthony. Defendants knew Howard was sexually abusing Jackie as early as
March 2010.

In March 2011, an outside Ombudsman 1  learned about Howard's abuse and immediately contacted Adult Protective Services
(“APS”) to investigate. APS stopped Howard's abuse, substantiated defendants' wrongdoing, and instructed defendants to keep
Jackie safe and separated from Howard.

1. Jackie's Mental Incapacity In August 2009.

Jackie was diagnosed with dementia in November of 2007. By 2008, Jackie could no longer live independently due to her
dementia. Jackie first lived with plaintiff for several months before moving in with one of her daughters who she resided with for
eleven months preceding her move to St. Anthony. Declaration of Courtney C. Dippel (“Decl. of C. Dippel”), Ex. 1 [14:4-15:20].
In the summer of 2009, plaintiff and his siblings concluded that Jackie needed to reside in an assisted living facility because
she required more care and supervision than her children could provide. Decl. of C. Dippel, Ex. 1 [32:14-33:22].

When she was admitted to St. Anthony in August 2009, Jackie did not know her children's names and had not called plaintiff
by his name since 2005. Deel. of C. Dippel, Ex. 1 [26:14-18]. Not only was Jackie unaware of her children's names, she had
no context for how they fit into her life. Decl. of C. Dippel, Ex. 1 [27:10-18]. For example, she thought her son, John was her
deceased husband. Decl. of C. Dippel, Ex. 1 [26:5-13].

Jackie also had no context for St. Anthony's employees. Jackie didn't recognize St. Anthony's caregivers or administrators and
didn't know that St. Anthony's employees could help her if she needed assistance. Decl. of C. Dippel, Ex. 1 [23:13- 24:3].
Indeed, Jackie was too impaired to know how to communicate for help or even recognize that she needed help in the first place.
Decl. of C. Dippel, Exs. 1 [21:20- 24:3] & 13.

2. St. Anthony Knows of Howard's Abuse by March 2010.

As early as March 2010, defendants documented Howard's sexual contact with Jackie. Howard's March 10, 2010 Quarterly
Evaluation and Service Plan Report states, “Howard has been very active in pursuing various female residents for
companionship. He is known to have been sexually active with one resident. At times he has become rather controlling in his
demeanor towards her.” Decl. of C. Dippel, Ex. 11; (emphasis supplied). This entry refers to Howard's treatment of Jackie. Id.

On March 10, 2010, the same day defendants completed Howard's Quarterly Evaluation referenced above, the Marre family
complained to defendants that Howard was controlling towards Jackie and that she was unable to protect herself from Howard
due to her dementia. Decl. of C. Dippel, Exs. 3 [157:4159:14], 10, 11 & 13. Despite the family's contemporaneous complaints
about Howard's behavior, defendants mentioned nothing about Howard's sexual contact with Jackie to her family members. Id.

Defendant Schaefer, St. Anthony's Resident Services Director, described Jackie as having only fleeting moments of lucidity in
April of 2010. Decl. of C. Dippel, Ex. 3 [84:10-85:14]. Schaefer “couldn't say,” how Jackie could knowingly consent to sex
with Howard in April 2010 given those brief lucid intervals. Decl. of C. Dippel, Ex. 3 [84:10-85:14].

By May of 2010, Jackie could not dress herself. The following month, Jackie was found wandering into other residents'
apartments and picking up their soiled undergarments. Decl. of C. Dippei; Exs. 2 [54:1-57:13], 4 & 5. Despite Jackie's continued
cognitive decline, defendants did nothing to address Howard's behavior.
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3. St. Anthony Asks Howard to Cease His Sexual Abuse of Jackie, but Takes No Other Action.

Howard left St. Anthony for a short time beginning in November 2010. When he returned in January 2011, St. Anthony asked
him to keep his relationship with Jackie to a friendship level and not engage in an “intimate relationship” with her. Decl. of
C. Exs. 2 [222:14-223:3], 3 [162:6-168:4] & 12. Defendants never contacted Jackie's family, physicians, or law enforcement.
Id Nor did they take any action to remove Howard from the premises or otherwise prevent his ongoing abuse of Jackie. Decl.
of C. Dippel, Exs. 2 [221:7-224:24 & 90:22-91:2] & 12.

Howard did not heed defendants' request and continued to sexually abuse Jackie and other female residents in January and
February of 2011. St. Anthony's February 22, 2011 Quarterly Evaluation/Service Plan Report for Howard states, “Discussed
with Howard inappropriate interactions with female residents. Explained to Howard that she was unable to appropriately give
consent for sexual relations due to her dementia. Howard denies that he was violating any rights and says that the two women
involved ‘went along.’ He stops short, when asked of agreeing that they gave consent, referring to Jackie and others.” (emphasis
supplied).

Still, St. Anthony took no action to protect Jackie from Howard's predatory behavior. Decl. of C. Dippel, Ex. 2 [209:20-211:5].

4. APS Investigates and Finds St. Anthony Guilty of Wrongdoing

In March of 2011, St. Anthony's employees found Howard sexually abusing Jackie twice in public view within five days of
each other. The first incident occurred on March 10, 2011. Defendant Schaefer called Howard's family about the incident, but
not Jackie's family. Decl. of C. Dippel, Exs. 2 [182:9-187:13], 3 [138:14-24, 140: 1-141:7] & 8.

Five days later on March 15, 2011, another caregiver found Jackie in St. Anthony's public treatment room, sitting on Howard
with her legs wrapped around his while Howard was masturbating through his clothing. Decl. of C. Dippel, Ex. 9. St. Anthony's
records reflect that defendant Schaefer again contacted Howard's family about the incident, but never contacted Jackie's family.
Decl. of C. Dippel Ex. 9. Nor did St. Anthony's contact law enforcement or any other authorities. Instead, defendants contacted
the Ombudsman's Office for assistance. Decl. of C. Dippel, Ex. 2 [189:23-191:17].

The Ombudsman reported Howard's abuse to APS. APS then launched its first investigation to determine whether St. Anthony
failed to protect Jackie from Howard. Decl. of C. Dippel, Ex. 2 [91:12-97:11 & 189:23-191:17].

During that investigation, APS interviewed over twelve witnesses, mainly defendants' employees, and reviewed documents.
As reflected in the APS report, the witnesses informed APS that: (a) Howard coerced and controlled Jackie; (b) Howard and
Jackie were sexually involved; (c) facility administration had talked to Howard and informed him to stay away from Jackie, but
did nothing to keep them separated; (f) St. Anthony's administration knew that Howard was forcing himself sexually on Jackie,
but never informed Jackie's family of the incidents; (h) facility administration tried to hide the sexual nature of the relationship
between Howard and Jackie from Jackie's family; and (i) despite numerous inappropriate sexual incidents witnessed by staff
members between Jackie and Howard, St. Anthony's did not complete the appropriate incident reports in order to cover up and
hide the sexual nature of the relationship. Decl. of C. Dippel, Ex. 6.

In spite of Jackie's family's complaints and concerns to St. Anthony about Howard, APS found that St. Anthony failed to keep
Jackie safe from Howard's predatory advances and sexual misconduct Id

In April of 2011, APS launched a second investigation into St. Anthony's conduct to determine whether or not St. Anthony
was keeping Jackie safe from Howard. APS again interviewed witnesses and again concluded that defendants were not keeping
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Jackie safe from Howard. On April 29, 2011, APS found that St. Anthony's failed to intervene and failed to keep Jackie safe
from Howard. Decl. of C. Dippel, Ex. 7.

B. Legal Standards

Plaintiff is entitled to summary judgment if “[t]he pleadings, depositions, affidavits, declarations and admissions on file show
that there is no genuine issue as to any material fact and that the moving party is entitled to prevail as a matter of law.” ORCP
47 C. A material fact is “[o]ne that under applicable law, might affect the outcome of a case.” Zygar v. Johnson, 169 Or App
638, 646, 10 P3d 326 (2000).

In Jones v General Motors Corp, 325 Or 404, 413-15, 939 P2d 608 (1997), the Oregon Supreme Court held that 1995
amendments to ORCP 47 C codified the standard for summary judgment set forth in Seeborg v. General Motors Corp., 284 Or
695, 588 P2d 1100 (1978). A court may enter summary judgment due to the absence of a genuine issue as to any material fact
for trial if the record fails to demonstrate sufficient evidence to entitle a party to a jury determination. Jones, 325 Or at 414.

“A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is a genuine
issue as to the amount of damages.” ORCP 47 C.

C. Argument

Defendants are liable for statutory elder abuse. They knowingly permitted Howard to engage in physical abuse of Jackie.
Defendants knew Jackie was mentally incapacitated, knew that Howard was having sexual contact with Jackie, and took no
actions to stop the contact. Defendants do not dispute that they were aware of Howard's actions, but claim that Jackie consented
to the sexual contact. In Oregon, a person who is mentally incapacitated, like Jackie, is legally incapable of consenting to sexual
contact. Consent is no defense to liability and the court should enter judgment as a matter of law in plaintiff's favor.

1. Requirements for an Elder Abuse Claim.

Oregon has codified civil liability for individuals if they allow others to engage in physical abuse of elderly or vulnerable
victims. ORS 124.100. “A vulnerable person who suffers injury, damage or death by reason of physical abuse or financial
abuse may bring an action against any person who has caused the physical or financial abuse or who has permitted another
person to engage in physical or financial abuse.” ORS 124.100(2).

Plaintiff is proceeding against defendants pursuant to the second part of the statute alleging that defendants permitted Howard
to engage in physical abuse of Jackie. When proceeding under that section, the statute clarifies that “an action may be brought
under this section against a person for permitting another person to engage in physical or financial abuse if the person knowingly
acts or fails to act under circumstances in which a reasonable person should have known of the physical or financial abuse.”
ORS 124.100(5). The physical abuse has to be of the type identified in ORS 124.105. Id

ORS 124,105 specifies a variety of acts that constitute physical abuse. Relevant here are subsections (1)(e) and (1)(h).

An action may be brought under ORS 124.100 for physical abuse if the defendant engaged in conduct
against a vulnerable person that would constitute any of the following:. (e) Rape, under the provisions
of ORS 163.355, 163.365, and 163.375... [and] (h) Sexual abuse, under the provisions of ORS 163.415,
163.425, and 163.427.

ORS 124.105(1)(e), (h).
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ORS 163.375(1)(d) provides that a person who has sexual intercourse with another commits the crime of rape if “the victim
is incapable of consent by reason of mental defect, mental incapacitation or physical helplessness.” Similarly, ORS 163.427
provides that a person commits the crime of sexual abuse when the person subjects another person to sexual contact and “the
victim is incapable of consent by reason of being mentally defective, mentally incapacitated or physically helpless.” ORS
163.427(1)(a),(C).

The term “vulnerable person” means “(a) an elderly person; (b) a financially incapable person; (c) an incapacitated person; or
(d) a person with a disability who is susceptible to force, threat, duress, coercion, persuasion or physical or emotional injury
because of the person's physical or mental impairment.” ORS 124.100(1)(e)(A)-(D). An elderly person is someone who 65 or
older. ORS 124.100(1)(a). The term “incapacitated” has the meaning found in ORS 125.005. ORS 124.100(1)(c). Incapacitated
means “a condition in which a person's ability to receive and evaluate information effectively or to communicate decisions is
impaired to such an extent that the person presently lacks the capacity to meet the essential requirements for the person's health
or safety.” ORS 125.005(5).

The term “person with a disability” means:

A person with a physical or mental impairment that is likely to continue without substantial improvement
for no fewer than twelve months or to result in death and prevents performance of substantially all the
ordinary duties of occupations in which an individual not having the physical or mental impairment is
capable of engaging, having due regard to the training, experience and circumstances of the person with
the physical or mental impairment.

ORS 124.100(1)(d)(A)-(B).

a. Jackie Was a Vulnerable Person Under ORS 124.100.

There is no dispute that Jackie qualifies as a vulnerable person under the statute. Jackie was over the age of sixty-five, was

mentally incapacitated, and suffered from a disability-dementia. ORS 124.100(1)(e)(A)-(D). 2

Whether a victim is incapacitated for purposes of the statute is a legal question decided by the trial court. Church v, Woods,
190 Or. App. 112, 118 (2003) (under the prior version of the elder abuse statute, the trial court determines whether a victim is
incapacitated); Clasen v. Arete NW, LLC, 254 Or. App. 216, 221 (2012) (affirming trial court's ruling that the plaintiff was not
incapacitated as a matter of law); Herring v. Am. Med. Response Northwest, Inc., 255 Or. App. 317, 318-327 (2013) (affirming
trial court's ruling that plaintiff was incapacitated as a matter of law under ORS 124.100).

Defendants do not dispute that Jackie was severely cognitively impaired when she entered St. Anthony and her cognitive
function only declined throughout her stay. She was completely disoriented to time and place. She did not know the day of the
week, John Marre held Jackie's power of attorney and had handled Jackie's finances for many years. She did not recognize her
children and had not referred to any of them by name for many years. She confused her children with her deceased spouse. She
had no context for people in her life, both her children and St. Anthony caregivers.

By April of 2010, defendant Schaefer described Jackie as having only brief moments of lucidity. By May, she was too
confused to remember how to properly dress herself. By June, she was walking into other residents' apartments and picking
up soiled undergarments. Jackie's dementia completely impaired her ability to “receive and evaluate information effectively
or to communicate decisions” to the extent that she lacked “the capacity to meet the essential requirements for her health and
safety.” ORS 125.005(5). Jackie's dementia was a chronic condition that only continually worsened over time which prevented
her from performing any duties of any regular occupation. ORS 124.100(1)(d)(A)-(B). As a matter of law, Jackie was mentally
incapacitated pursuant to ORS 125.005 and suffering from a mental disability pursuant to ORS 124.100.
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b. Howard Physically Abused Jackie and Defendants Knew Howard Was Abusing Jackie.

In March of 2010, defendants referred to Howard's abuse of Jackie as a “sexual relationship.” In order for defendants to describe
Howard's interactions with Jackie as a “sexual relationship,” defendants witnessed enough of Howard's behavior towards Jackie
to refer to it as sexual. Despite the Marre family's complaints' about Howard and defendants' knowledge that Howard was
having sexual contact with Jackie, defendants told the Marre family nothing.

In April of 2010, almost an entire year before the abuse was reported to APS, defendant Schafer testified that Jackie had only
fleeting moments of lucidity. When asked how Jackie could make an informed decision to engage in a sexual relationship given
those infrequent moments of lucidity, defendant Schaefer could not answer.

In January of 2011, defendant Marshall asked Howard to cease his abuse of Jackie. Howard didn't stop. The following month,
just a few weeks after Marshall asked Howard to stop abusing Jackie, defendants noted that he was continuing to abuse female
dementia patients, including Jackie, who lacked the ability to consent to his sexual demands. Still, defendants did nothing about
Howard. Then in March, Howard sexually abused Jackie publically in two separate incidents five days apart. When defendant
Schaefer talked with John Marre about Howard's abuse of Jackie, Schaefer told plaintiff that “your mother's not the first one,
there's been many others' of Howard's victims. Decl. of C. Dippei, Ex. 1 [94:1-24]. Schaefer knew there was a problem with
Howard's behavior but did nothing to correct or address the behavior.

Indeed, defendants do not dispute that Howard was engaging in sexual acts with Jackie -they simply claim that Jackie had the

“right” to “chose” to be with Howard. 3  This “consent defense” is unavailable as a matter of law because Jackie was mentally
incapacitated.

c. Jackie Was Legally Incapable of Consenting to Sexual Contact.

It is well-settled under Oregon law that for purposes of civil or criminal liability, a mentally incapacitated person is unable
to consent to sexual contact. By statute, Jackie was incapable of consenting to any sexual act with Howard because of her
mental incapacity.

In Oregon, consent is not a defense to sexual contact in civil cases when the victim is mentally incapacitated. ORS 163.315;
Wilson v. Tobiassen, 97 Or. App. 527, 533-534 (1989) (“[W]e hold that a person's incapacity to consent under ORS 163.315(1)
extends to civil cases.”).

Defendants' defense that they believed Jackie could consent to whatever Howard wanted is not legally viable and cannot be
considered by this Court. Z v. Worley, 2001 U.S. Dist. Lexis 9476, *4-5 (D, Or. 2001) (in a civil sexual battery case involving
a minor plaintiff, the court granted plaintiff's motion for summary judgment as to defendants' liability because consent as a 6
defense to liability was unavailable as a matter of law under Oregon law).

Summary judgment is proper when there is no dispute that there was sexual contact and the victim could not consent to the
contact as a matter of law. “Z”, 2001 U.S. Dist. 9476 (granting plaintiffs motion for summary judgment on several battery

claims because consent was unavailable as a matter of law.); Doe v. Oberweis Dairy, 456 F.3d 704, 716 (7 th  Cir. Ill. 2006)
(reversing trial court's granting of defendant's motion for summary judgment on grounds that the victim's consent to sexual
conduct “was, as a matter of law, ineffectual.”).

Jackie was mentally incapacitated and disabled and unable to consent to any sexual demands of Howard as a matter of law.
Defendants knew Howard was engaging in sexual acts with Jackie for well over a year and did nothing to stop those acts. This
is the classic definition of statutory elder abuse and plaintiff is entitled to judgment as a matter of law.
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CONCLUSION

Based upon the foregoing, plaintiff respectfully requests that the court enter partial summary judgment in his favor on his
second claim for relief.

DATED this 19 th  day of June 2014.

FOLAWN ALTERMAN & RICHARDSON LLP

By

Bonnie Richardson, OSB No. 98331

Bonnie@FARlawfirm.com

Courtney C.Dippel, OSB No.022916

Courtney@FARlawfirm.com

Attorneys for Plaintiff

Trial Attorney: Bonnie Richardson, OSB No. 983331

Footnotes
1 The Office of the Long-Term Care Ombudsman is a free service available to residents, families, facility staff, and the general

public. Ombudsmen respond to a wide variety of resident concerns, including problems with resident care, medications, billing,

lost property, meal quality, evictions, guardianships, dignity and respect, and care plans. The program serves residents in nursing

facilities, residential care facilities, assisted living facilities and adult foster care homes. See http:// www.oregon.gov/LTCO/pages/

programdesc2.aspx.

2 Jackie was also financially incapacitated as plaintiff had handled all of her finances for many years. However, because the abuse at

issue is physical abuse and not financial abuse, that type of vulnerability is not relevant to this motion.

3 Defendants' only affirmative defense to the claims alleged in plaintiff's third amended complaint is for failure to state ultimate facts

sufficient to constitute a claim for relief. Defendants' Answer and Affirmative Defenses to Third Amended Complaint. However, the

consent” defense was raised by defendants in their depositions and in opposition to plaintiffs motion to allow punitive damages.
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