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2013 WL 8640787 (Or.Cir.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Oregon.

Multnomah County

Vincent PHAM and Christine Pham, married individuals, Plaintiffs,
v.

Robert HAMILTON, an individual, Richard Coe, an individual, Fidelity
National Title Co. an Oregon Corporation, Alan Huster and Ann Huster, as
trustees of the Alan Huster & Ann Huster Trust dated 11/17/11, Defendants.

No. 121012505.
March 20, 2013.

Husters' Motion for Summary Judgment

Steven C. Burke, OSB#002198, for defendants.

Defendants Alan Huster and Ann Huster as trustees of the Alan Huster & Ann Huster Trust dated 11/17/11(“Defendants”) move
the Court for an order granting summary judgment on Plaintiffs' Fifth, Sixth, and Seventh Claims for Relief. Defendants are
entitled to judgment as a matter of law, as discussed below. The remaining claims in the Complaint are against other defendants
and are not relevant to this motion.

FACTUAL BACKGROUND

The following facts are not disputed, or at least they were alleged in the Complaint, and are assumed as true for purposes of
this motion only. The remainder of the material is provided solely for background on the case.

Defendants are the holders in due course of a $20,000 promissory note and deed of trust providing a security interest in real
property located in Multnomah County. The note and deed of trust were assigned to Defendants from the original holder by
written assignment, which was properly recorded close to the time of the original transaction. The note was executed on January
12, 2012, but is a modification of a prior note from August 2011. The new consideration to support the modification (or novation)
was the granting of a security interest in real property by one of the Plaintiffs.

Plaintiffs also signed a series of escrow instructions and related contracts in their transactions with the original holder of the
note (Richard Coe), which are not controlling on the note or deed of trust, but demonstrate the transaction was carried out using
an escrow company, and was related to the intentions of sophisticated parties in arms-length transactions. The original parties
contemplated an arrangement where one or more residential structures would be built by A to Z Construction (a company
Richard Coe is an agent to), and either sold or rented for investment income. Plaintiffs own several investment properties.

More than a year following the original note in 2011, the Oregon Construction Contractor Board suspended the license for A
to Z Construction because of an outstanding award issued against its license. The suspension issued on February 27, 2012.

The 2012 note modification/novation was signed on January 12, 2012. Because of the license suspension, the contractor (A to
Z Construction) was unable to construct the houses as agreed, or at least would remain suspended until the award was paid.
Nothing would prevent Plaintiffs from actually constructing the structures given they were free to use another vendor if they saw
fit. There are no terms in the note or deed of trust that places any conditions on the CCB license status of A to Z Construction.
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While the building agreement is not part of the terms or conditions of the note or deed of trust at issue in this case, Plaintiffs
claim fraud anyway, and claim the alleged fraud related back from the license suspension on February 27, 2012 to the original
note signing in August 2011. They cannot explain how that makes any sense in terms of causation.

POINTS AND AUTHORITIES

Defendants rely on ORCP 47, the Declaration of Alan Huster, and the cases and authorities cited below.

LEGAL ARGUMENT

Plaintiffs' claims rely on several incorrect legal assumptions, all of which undermine the claims as a whole:

● Plaintiffs claim the original holder of the note and deed of trust (Coe) could not assign the instruments to a third party
(Husters) without permission from Plaintiffs.

● Plaintiffs claim the instruments could not be legally recorded because of a minor discrepancy in one of the address description,
despite the legal description being correct.

● Plaintiffs claim the instruments are void and a sham because of the error address, despite the legal description being accurate.

● Plaintiffs claim the note and deed of trust are a “sham,” which is premised on allegedly fraudulent actions by Coe and/or
Hamilton.

The Complaint alleges three claims against Defendants: 1) Intentional Infliction of Emotional Distress; 2) Elder Abuse; and
3) Declaratory Relief. The Elder Abuse claim is poorly pleaded, but mentions the Husters in the factual allegations, so it is
assumed the Husters are defendants to the claim. As discussed below, all three claims should be dismissed as a matter of law.

First of all, there is no limitation concerning the assignment of a note or deed of trust; no requirement a grantor or trustor to
give consent or permission to approve an assignment of the contract. It is uncontroverted law that a contract can be assigned
at will, absent express contractual language limiting the assignment of the instrument. See Corvallis & A.R.R. Co. v. Portland,
E. & E. Ry. Co., 84 Or 524, 539-540, 163 P 1173 (1917) (Discussing the legal operation of an assignment of a contract). No
such language is contained in the contracts at issue in this case, so the contracts can be freely assigned, transferred, or sold
without the consent of the other party.

ORS 72.2100 (UCC 2-210) expressly provides for the assignment of contracts, which can only be limited where the contract
expressly prohibits assignment. No restriction is present in the contract documents at issue. Exhibit 1; See also ORS 79.0404
(USCC 9-404) regarding the rights acquired by an assignee and limitations on claims brought by the debtor following an
assignment to a bona fide purchaser. ORS 93.640 contemplates the recording of assignments, and the requirement to record
them to be effective against subsequent purchasers.

Plaintiffs have indicated in prior discussions that the note and deed of trust could not be transferred without their knowledge
and consent, and rely upon O'Connell v. O'Connell, 162 Or 411, 91 P.2d 1107 (Or. 1939). Plaintiff's counsel argues in prior
correspondence, “It is elementary law that the delivery of a deed by the consent or with the acquiescence of the grantor is
essential to pass title. Without such delivery, it is ineffectual, although it may have been executed in due form, spread upon the
records, and be in the actual possession of the grantee. And it is said that a deed delivered without the knowledge, consent, or
acquiescence of the grantor is no more effectual to pass title to the grantee than if it were a total forgery, although the instrument
may be spread upon the record.” Id, at 422 citing Allen v, Ayer, 26 Or 589, 593, 39 P. 1. Plaintiffs reason that because they never
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consented to the Assignment of the Trust Deed nor knew your clients at all. Plaintiffs' argument is misguided, and inapposite
to established law.

Defendants have already cited statutes and cases, all of which are subsequent to O'Connell, demonstrating a deed of trust and
note are freely transferrable. However, even if we ignore that indisputable authority, O'Connell simply does not apply to the
case at bar. It applies exclusively to deeds that convey ownership of real property. A “deed” is a written document that conveys
ownership in real property. ORS 93.010. The form of a deed is controlled by statute. ORS 93.850 (Warranty deeds); ORS
93.855 (Special warranty deeds); ORS 93.860 (Bargain and sale deed); ORS 93.865 (Quitclaim deeds); ORS 93.870 (allowing
other forms of deeds). A deed is not the same as a deed of trust. It is not interchangeable with a deed of trust.

A deed of trust, also known as a trust deed, is the equivalent of a mortgage on real property, and exists solely by statute.
ORS 86.715; ORS 86.705(7). Trust deeds are governed by the Oregon Trust Deed Act, ORS Chapter 86. They did not exist at
common law. Deeds that conveyed ownership have existed since the times of Old England.

A trust deed conveys a security interest in the form of a trust from a grantor to a grantee. It does not transfer any possessory
interest in the real property. By statute, Oregon law provides “[a] mortgage of real property is not a conveyance so as to enable
the owner of the mortgage to recover possession of the property without a foreclosure and sale.” Niday v. GMAC Mortgage,
LLC, 251 Or App 278, 282, 284 P3d 1157 (2012), cert. granted, ___ P3d ___; ORS 86.010.

The grantee of a trust deed may convey that interest at will. ORS 86.710 (providing the conveyance of an interest in real estate
from a grantor (debtor) to a beneficiary (creditor)). The interest grants to the beneficiary a power of sale in the event of a default
on the payment terms only. Id at 295-296. A mortgage given as security for the payment of a note may be transferred either
by the endorsement of the note and the surrender of its possession or, if the note is payable to bearer, by the mere delivery
thereof and the surrender of its possession, and this transfer of the note, without any formal transfer of the mortgage, transfers
the mortgage. Id.

The recording of a deed of trust is prima facie evidence in any court of truth of the matters set forth in the trust deed by operation
of law. ORS 86.780. The recitals shall be conclusive in favor of the purchaser for value in good faith relying upon them. Id.

There is no law preventing an instrument from being recorded because of a minor defect in part of the legal description. See
ORS 93.600 et seq.

There is no law providing that a minor error in an instrument renders the document void at law. Generally, to render an instrument
(such as a deed) void for uncertainty in the description, the ambiguity must be patent and must appear on the face of the
instrument. But there must be “such an uncertainty appearing on the face of the instrument that the court, reading the language
in light of all of the facts and circumstances referred to in the instrument, is unable to derive therefrom the intention of the
parties as to what land was to be conveyed.” Frizeen v. Swanton, 148 Or 250, 55, P2d 939 (1934). In fact, Oregon courts have
long held that if a surveyor could locate the property based on the description contained in the instrument the description is
sufficient for purposes of the statute of frauds and enforcement of that instrument. See Bogard v. Barhan, 52 Or 121, 123-125,
52 P 673 (1908). Generally, the specific legal description takes priority over an address listed on the face of the document. The
legal description in the contract documents is accurate.

In the case at bar, the minor error is the limited to the address of the property. See Complaint, Exhibit 7. The legal descriptions
are entirely accurate. A title search for the property easily renders the correct property. See Defendant Ex. 101 (Litigation
Guarantee). Accordingly, the deed is adequate given the legal description is accurate.

It should not be ignored that Plaintiffs took a loan and signed the document containing the error, and now seek to repudiate
the contract after they materially breached it by refusing to make the required repayment. Plaintiffs knew the address when
they signed the document, and made no mention of the clerical error. Now they seek to repudiate the agreement entirely. Given
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the circumstances, Defendants are entitled to reformation of the document under these circumstances, assuming there is a fatal
error to the description.

The general rule is that a party to an illegal contract may not obtain relief in law or equity arising out of the contract. Johnson
Lbr. Corp. v. Leonard et al., 192 Or 639, 651, 232 P2d 804, on rehearing 192 Or 650, 651, 236 P2d 926 (1951). As with most
general rules, there is an exception:

“‘Where the parties to an illegal bargain, though both blameworthy, are not in pari delicto, and one of them
has not been guilty of serious moral turpitude, he can repudiate the bargain, and if he has rendered any
performance thereunder, recover it or its value.”’

Oregon & Western Col. Co. v. Johnson, 164 Or 517, 536, 102 P2d 928 (1940) (quoting Restatement of Contracts, § 604); see
also State v. Pettit, 73 Or App 510, 513, 698 P2d 1049, rev. den. 299 Or 522, 702 P2d 1112 (1985) (“when the parties are not
equally at fault, courts have allowed exceptions to the general rule”).

Plaintiffs cannot prove the note and deed of trust are a “sham” given the indisputable fact the contractual documents were all
executed significantly prior to the suspension of the construction license of A to Z Construction, which is alleged a part of the
basis for fraud. The debtors agreed to cover costs related to the prior work on a construction project, and over the course of
executing several documents before a public notary over the course of a year (or more) made no dispute regarding the validity
of any of those contractual agreements. Claiming fraud so late in the game as to the $20,000 obligation undermines the elements
necessary to prove fraud, particularly specific intent to commit fraud. It absurd to assert fraud when a contract was signed
based upon events that would not occur for more than a year, and which were not reasonably foreseeable in the first place.
Furthermore, the contracts were signed and both sides substantially performed the terms of the contract. This is not a case of
fraud. It is a case of buyer's remorse.

A. Standard of Review

Summary judgment is appropriate when there is no genuine issue of material fact and the moving party is entitled to judgment
as a matter of law. ORCP 47C. That standard is met when “no objectively reasonable juror could return a verdict for the adverse
party on the matter that is the subject of the motion for summary judgment.” Jones v. General Motors Corp., 325 Or. 404, 408,
939 P.2d 608 (1997). ORCP 47C also provides: “The adverse party has the burden of producing evidence on any issue raised
in the motion as to which the adverse party would have the burden of persuasion at trial.”

B. Plaintiffs' Intentional Infliction of Emotional Distress Claim Fails As A Matter Of Law

Taking all facts as alleged in the Complaint as true, Plaintiffs cannot state a claim for Intentional Infliction of Emotional Distress
(IIED) against the Husters.

To state a claim for IIED, a plaintiff must allege and prove:

(1) the defendant intended to inflict severe emotional distress on the plaintiff;

(2) the defendant's acts were the cause of the plaintiffs severe emotional distress; and

(3) the defendant's acts constituted an extraordinary transgression of the bounds of socially tolerable conduct.

McGanty v. Staudenraus, 321 Or. 532, 543, 901 P.2d 841 (quoting Sheets v. Knight, 308 Or 220, 236, 779 P2d 1000 (1989)).
Determining whether the alleged conduct is an extraordinary transgression of the bounds of socially tolerable conduct is initially
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a question of law. Harris v. Pameco Corp., 170 Or App 164, 171, 12 P3d 524 (2000). Plaintiffs cannot satisfy the first and
third elements as a matter of law.

Generally, carrying out a legal right, such as foreclosure, cannot be construed as intentional infliction of emotional distress.
This is because the purpose of the act (foreclosure) is not to cause severe emotional distress, but to collect a contract debt.
See House v. Hicks, 218 Or App 348, 368, 179 P3d 730 (2008). Oregon courts have consistently held that seeking to enforce
legitimate contractual rights does not constitute a claim for IIED as a matter of law, even where there is some kind of defect in the
instrument or process. See Reeves v. ReconTrust Co., 846 F.Supp.2d 1149, 1168 (D. Or. 2012); see also Overbay v. Ledridge, 97
Or App 292, 776 P2d 29 (1989) (Dismissed action against defendants for fraud and intentional infliction of emotional distress
in connection with their foreclosure on property owned by plaintiff and her husband which contained inaccurate description of
property to be foreclosed upon.) The Overbay decision establishes the Husters are entitled to summary judgment as a matter
of law.

In Erlandson v. Pullen, Court of Appeals held:
‘[I]t would be a rare case in which the bringing of a lawsuit would fit the definition of outrageous conduct. This tort has been
reserved for “intentional acts of a flagrant character under most unusual facts and circumstances *** [Citation omitted.] The
bringing of the lawsuit as alleged is not such a case.’

Erlandson v. Pullen, 45 Or App 467, 472, 608 P2d 1169 (1980). The Erlandson court held the allegations of filing the lawsuit
alone was not a basis for IIED as a matter of law. While the court indicated the rule was not absolute, the holding makes it
plain that filing a lawsuit alone is not sufficient to avoid dismissal. It requires something “extraordinary” to reach the level
necessary to state a claim for relief under IIED. The only exception to this principle requires proving malicious prosecution
or alternatively, wrongful use of civil proceedings. Checkley v. Boyd, 170 Or App 721, 14 P3d 81 (2008). No such facts are
alleged in the complaint, thus the exception cannot apply.

Plaintiff also allege a significant measure of their factual allegations (Complaint, ¶1-20) in support of this claim, but which
do not involve the Husters at all. It is absurd that a claim of IIED against the Husters should arise solely from the actions of
someone else. Given the claim must be predicated on the actions of the defendants, Plaintiffs' claim fails as a matter of law.
The Husters cannot intend to cause severe emotional distress of Plaintiffs by someone else acting in the past, and there are no
allegations of a conspiracy to cause severe emotional distress. The claim is frivolous at best.

C. Plaintiffs' Claim For Declaratory Relief Fails As A Matter Of Law

Plaintiffs' Seventh Claim for Relief is a masterpiece of bad faith litigation. Plaintiffs seek declaratory judgment asserting the
prior holders of a note and deed of trust could not assign it without permission, and further claim that because of a small error in
one of the property descriptions that the entire document is invalid. Furthermore, Plaintiffs allege they refuse to correct the error.

The core allegations alleged in Plaintiffs' Seventh Claim for Relief are that the Husters “could not purchase more than whatever
interest Richard Coe had, and Richard Coe did not have lawful authority to sell his interest in the Deed of Trust and Assignment
of Deed of Trust as had not lawful claim on the property.” Complaint, ¶29. It claims the trust deed and note are not valid because
of the clerical error in the address, and are a “sham and not valid recording.” Complaint, ¶30. As demonstrated above, none of
these allegations are legally valid. They are incorrect legal conclusions, and because they are the crux of the entire claim, the
Husters are entitled to summary judgment on this claim.

D. Defendants Are Bona Fide Purchasers
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Defendants are bona fide purchasers of the note and deed of trust that is the object of Plaintiffs' claims, and as such cannot be
held liable for any of the claims or defenses attributable to the prior holder of the note and deed of trust.

Plaintiffs' claim Defendants had an affirmative duty to inquire about the underlying note and deed of trust transaction between
Plaintiffs and defendants Coe and Hamilton prior to taking the assignment. However, there is no general duty on the part of a
purchaser to inquire. Stevens v. American Sav. Inst., Inc., 289 Or 349, 355, 613 P2d 1057 (1980) citing 1 Merrill on Notice, at
68, §66 (1952). However, the duty to inquire arises only when facts exist that would provoke a reasonable and prudent person
to investigate his prospective purchase. Stevens, at 356, citing Merrill. Plaintiffs raise no factual basis for Defendants to make
such an inquiry. They merely declare there was a duty to inquire. Given there is no factual basis to make the assertion, the
allegation fails as a matter of law.

Based on prior discussions, Plaintiffs' case relies on the continued confusion between a trust deed and a deed conveying a
fee simple in real property. They rely on Webb v Stewart et al, 469 P2d 609, 255 Or 523 (1970), putting certain burdens on
purchasers of deeds to constitute a bona fide purchaser. The case applies exclusively to deeds conveying ownership in real
property, and establishes a purchaser has inquiry notice of the need to perform due diligence when the party claiming to convey
the real property is not the same as the party in possession of the real property. The case has no application to assignments of
deeds of trust, let alone the assignment of a promissory note.

The most crucial fact which Plaintiffs seem to miss is the lack of any reason why the Husters should have to inquire to determine
the deed of trust and note were not fraudulently created. The documents were properly executed, notarized, and had been
previously recorded. No dispute was recorded, nor was there any pending litigation or lis pendens recorded that would serve to
provide notice inquiry of any issue regarding the validity of the documents. Plaintiffs have not, and cannot, provide any facts,
that would serve to show the Husters had inquiry notice of fraud. For this reason, their argument fails.

E. Plaintiffs Cannot Provide Any Evidence of Elder Abuse Against The Husters

Plaintiffs' Sixth Claim for Relief asserts in its sub-caption that it is against defendants Robert Hamilton and Richard Coe.
However, the Husters are referenced in the factual allegations as players in the elder abuse by virtue of “threatening non-judicial
foreclosure on their property” for which Plaintiff allege $200,000 in damages for mental and emotional distress. Complaint, ¶25.

Foreclosure of a security interest in real property is not the basis for a claim of elder abuse as a matter of law. There is no
factual allegation in the Complaint that can sustain the Husters have committed an act that “wrongfully takes or appropriates
money or property of a vulnerable person, without regard to whether the person taking or appropriating the money or property
has a fiduciary relationship with the vulnerable person.” ORS 124.110(1)(a). Threatening a foreclosure is not elder abuse given
the lack of action or taking of money.

F. Conclusion

Defendants are entitled to judgment as a matter of law. There are disputed issues of material fact, particularly in light that many
of the facts asserted by Plaintiffs in their complaint are wholly irrelevant, and assuming incorrect assumptions of law.

DATED this 15 th  day of March, 2013.

Steven C. Burke, OSB#002198

Of Attorneys for Defendants
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