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*1  EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

There is a serious concern not only by the Appellant but also by his counsel that due to a salacious allegation of a minister
fondling an elderly woman there was a denial of due process of law and fundamental fairness in the proceedings in the Trial
Court and the Court of Appeals. However, this appeal, that seeks to invoke the discretionary jurisdiction of this Court, goes
beyond that concern.

There are larger issues of great public interest that indeed rise to the level of the constitutional issue of due process of law.
Although the Trial Court and the Court of Appeals repeatedly cited the maxim of Ohio law that “Cases should be decided on
their merits,” the rulings of the Stark County Court of Common Pleas and the Fifth Appellate District in this case and in many
other cases are not only contrary to that maxim but also Ohio law, as pronounced by this Court, and due process of law required
by the Ohio and United States Constitutions.

In this case, the Trial Court found that the Appellant's Motions for Relief from an Entry of Default were not only timely but also
presented meritorious defenses. Nevertheless, the Trial Court ruled that the case would not proceed on the merits because only
the higher Civil Rule 60(B) standard of “excusable neglect” could be considered, contrary to this Court's ruling in State ex.
Rel. Lindenschmidt v. Butler Cty. Bd. Of Commrs., 72 Ohio St.3d 464, 1995-Ohio-49. Further, the Trial Court's ruling, which
was affirmed by the Court of Appeals, was based upon a theory of “excusable neglect” which is found in numerous cases from
the Fifth District Court of Appeals which is as follows:
*2  “Under the general definition of excusable neglect, it is some action ‘not in the consequence of the party's own carelessness,

inattention or willful disregard of the process of the court, but in consequence of some unexpected or unavoidable hindrance or
accident.’ ” Emery v. Smith, 5th Dist. Nos. 2005CA00051 and 2005CA00098, 2005-Ohio-5526, at ¶ 16 (citation omitted).

As detailed in the propositions of law hereafter and as one appellate dissent from another district has already noted, this “...is
an oxymoronic use of the phrase “excusable neglect”, and is contrary to Ohio law and due process of law.” Andrew Bihl Sons,
Inc. v. Trembly (1990), 67 Ohio App.3d 664, 668 (Grey, J. dissent). The propositions of law, hereafter, demonstrate that due
process of law and the prior pronouncements of this Court require, contrary to the rulings below, that for a situation such as
presented here the appropriate standard for “excusable neglect” was not applied and an injustice was done.

Finally, at both the Trial Court and Court of Appeals levels, this larger issue of due process of law was raised because, based
on the evidence, the findings of the Trial Court and Ohio law, this case should be decided on the merits. Yet, a very significant
award of compensatory damages with future damages and punitive damages was awarded to a deceased Plaintiff, even though
counsel timely filed Motions for Relief from only an Entry of Default with evidence of a meritorious defense and clear evidence
of “excusable neglect”.

The jurisdiction of this Court is sought not only to remedy an injustice done to the Appellant but also to assure that due process
of law and the pronouncements of this Court are followed in the Stark County Court of Common Pleas and the Fifth Appellate
District.

STATEMENT OF THE CASE AND FACTS

This case arises from an affirmance of a Default Judgment against the Appellant which awarded compensatory damages of
$214,952.00 and punitive damages of $100,000.00. Through *3  this appeal, the Appellant seeks a reversal and remand so that
this case can be decided on the merits in accordance with due process of law.
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The Appellee's Complaint filed on July 15, 2009 alleged that on March 18, 2008 “an unknown man” walked into Jane Doe's
room and on March 19, 2008 she was sexually assaulted by “an unwanted male visitor”. It also alleged that on October 11,
2008 “an unwanted male visitor fondled her breasts”. The Answer of the Appellant filed on December 18, 2009 denied all
of the allegations that Appellant had fondled Jane Doe at any time. More importantly, his Civil Rule 60(B) Affidavit further
confirmed the evidence that he was not at the nursing home on March 18th, 19th or 20th. Significantly, the Affidavit and other
evidence revealed that there was a criminal investigation and charges against the Appellant for the October 11, 2008 incident.
However, based upon pretrial discovery in the criminal case, the criminal charges were dismissed by the Prosecutor. Contrary
to the reference in the Appellate Opinion, Jill Doe v. Canton Regency, 5th Dist. No. 2010 CA 00048, 2010-Ohio-5976, at ¶ 22,
the Appellant never confessed to touching Jane Doe. In brief, as the Trial Court found, the Appellant does have “a meritorious
defense” to the civil claims filed against him. Jane Doe v. Canton Regency, Stark County Common Pleas Court Case No. 2009
CV 02757, Judgment Entry January 29, 2010, page 2.

As to one of the central issues in this appeal, the issue of “excusable neglect”, the facts are as follows: The Trial Court's docket
has an Entry that indicates that service was completed upon the Appellant on July 21, 2009 by certified mail. However, other
than that docket entry, the only evidence filed with the Motion for Default Judgment on September 11, 2009 was a scanned
image from the United States Postal Service with indecipherable scribble marks. As to whether or not he was properly served,
the Appellant raised the affirmative defense that Process *4  and Service of Process were insufficient and swore under oath
that he “...simply does not know if or when he received the Summons and Complaint...” (Motion for Relief from Judgment of
Eugene A. Dietz/Affidavit in Support).

Further, the Affidavit, which the Appellant submitted in support of his Motion for Relief from Judgment, presented sworn,
unrefuted evidence that was not detailed by either the Trial Court nor the Court of Appeals. The Affidavit made clear the
impact and effect the criminal investigation and charges had upon him. Further, it detailed the fact that he retained at significant
expense a criminal defense attorney and that he made substantial efforts with that defense counsel to defend against the criminal
charges. The Affidavit further revealed that the criminal charges caused him to resign as a Pastor of the Church. It indicated
how the summer of 2009 was so stressful and upsetting to him and that during that summer he began to relocate from his home
in Malvern, Ohio to the Cincinnati area. Consequently, there were substantial delays in his receiving mail.

He acknowledged that at some point in the summer of 2009, he started receiving various envelopes of documents regarding
the civil case. On a number of occasions he traveled back to the Malvern, Ohio area to provide the criminal defense lawyer
with these documents but he was unable to retain the criminal defense lawyer because of the substantial legal expenses he had
incurred in defending the criminal charges against him.

The Affidavit further documented his unfamiliarity with the legal system and his efforts at communications with an insurance
carrier regarding the civil lawsuit. Finally, the Affidavit established that once undersigned counsel was retained to represent
him, the Appellant has fully cooperated and assisted with the proceedings in this case.

*5  The Trial Court made an Entry of Default on September 22, 2009. Undersigned counsel entered a Notice of Appearance on
December 9, 2009. Attorney Dennis Pilawa appeared at the scheduled damages hearing, advised the Court of the appearance
and requested and obtained a brief continuance of the damages hearing so that appropriate motions could be filed.

On December 18, 2009, a Motion pursuant to Civil Rule 6(B)(2) for leave to file an Answer and an Answer Instanter were filed
with the Court. At the same time, a Motion for Relief from Judgment pursuant to both Civil Rule 6(B)(2) and 60(B)(1) and (5),
were filed with the Court. Also, a Motion to Continue the damages hearing so the other motions could be ruled upon was filed
with the Court. On December 24, 2009 a request for Oral Hearing on the Motions was filed with the Court.

On January 29, 2010, the Trial Court's Judgment Entry overruled the Motion for Relief from Judgment, Motion for Leave to
Answer and Request for Oral Hearing and struck the Appellant's Answer. The Trial Court's Order only addressed the application
of Civil Rule 60(B). Further, it found that the Motion was filed timely and that a meritorious defense was presented. However,
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it denied the Motion for Relief from Judgment and the other Motions applying only the Civil Rule 60(B) standard for excusable
neglect and also relying upon the Fifth District's unique theory of what constitutes “excusable neglect”.

After denying the Motion to Continue the Damages Hearing, the Court proceeded with the Damages Hearing on December 22,
2009. A Notice of Suggestion of Death of Plaintiff Jane Doe was filed on January 15, 2010. Then on February 9, 2010, the Trial
Court issued its Final Orders against the Appellant with the damages referenced herein.

An appeal was taken to the Fifth District and after briefing on December 6, 2010, the Fifth District affirmed the Orders and
Judgments of the Trial Court.

*6  The Appellant has timely filed this Notice of Appeal and Memorandum in Support of Jurisdiction with this Court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: Where a Civ.R. 6(B)(2) Motion for Leave to file Answer Instanter is filed with evidence
demonstrating excusable neglect and a meritorious defense after an Entry of Default but prior to a final order of
Judgment, the Motion is properly before the Court and should be resolved in favor of the Motion and a hearing on the
merits.

This Proposition of Law would likely be dispositive of this appeal. It is a necessary proposition of law due to the Trial
Court's avoidance of the issue and the Court of Appeals' erroneous determination that the Civil Rule 6(B)(2) Motion was not
“appropriate” (Appellate Opinion, paragraph 57). Prior Ohio Law and due process of law require due consideration of the Civil
Rule 6(B)(2) Motion as a procedural challenge to an Entry of Default. The Fifth District's Rulings in this regard require a further
pronouncement of law from this Court.

In the context of this case, the Appellant moved for Relief from Judgment pursuant to Civil Rule 6(B)(2) and Civil Rule 60(B).
Specifically, counsel filed as soon as possible a Motion for Leave to file an Answer pursuant to Civil Rule 6(q)(2) and filed
an Answer Instanter. The Appellant submits that under the circumstances of a Default Entry only, before an award of damages
and a Final Order that is “appropriate”.

Civil Rule 6(B)(2) on its face is applicable. Moreover, in State ex. Rel. Lindenschmidt v. Butler Cty. Bd. Of Commrs. 72 Ohio
St.3d 464, 1995-Ohio-49, this Court not only affirmed the applicability of a Civil Rule 6(B)(2) Motion and found it appropriate
to circumstances such as in this case but it also set forth the following significant pronouncement of Ohio Law:
“Although excusable neglect cannot be defined in the abstract, the test for excusable neglect under Civ.R. 6(B)(2) is less *7
stringent than that applied under Civ.R. 60(B). See 1 Klein, Browne & Murtaguh, Baldwin's Ohio Civil Practice (1988) 133,
Section T 21.16; Jenkins v. Clark (App.1983), 13 OBR 146, 149, 1983 WL 2540.” Id. at 466.

The Jenkins v. Clark decision cited by this Court in State ex. Rel. Lindenschmidt gave the following explanation as to why the
application of Civil Rule 6(B)(2) is “appropriate” and necessary as to a Motion for Relief as to a Default Entry only:
“After final judgment has been rendered, a Civ. R. 60(B) situation, the rights of the parties are determined. Any change in such
determination after final judgment must necessarily result in some prejudice to a substantial right of at least one of the parties
and to members of the general public who have relied on that final judgment.

On the other hand, Civ.R. 6(B), with the exception of those situations specifically set forth in the rule, generally applies to
situations which occur before final judgment. As these general situations are as numerous and as different as the people involved,
it is impractical to promulgate a rule defining “excusable neglect” which would apply justly in the pre-judgment situation.
Additionally, no prejudice can result to a member of the general public from the exercise of the Trial Court's discretion in these
situations because no final judgment has been granted upon which one could rely.” Id. at 3 (emphasis added).
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As observed in Taylor v. Taylor, 4th Dist. No. 96 CA 630, 1997 WL 391783, not only is such an application of Civil Rule 6(B)
(2) appropriate under these circumstances but it also complies with Ohio Law and due process of law:
“We note that our decision under this assignment of error comports with the Ohio Supreme Court's admonition that cases should
be decided on their merits, whenever possible, rather than on procedural grounds.” Id. at 5.

The Court is respectfully requested to accept this appeal for these reasons.

*8  Proposition of Law No. II: Where a Motion for Relief from an Entry of Default is filed prior to a final order
awarding damages, the proper standard for “excusable neglect” is that set forth in State ex. Rel. Lindenschmidt v.
Butler Cty. Bd. Of Commrs., 72 Ohio St.3d 464, 1995-Ohio-49, and does not preclude “excusable neglect” arising out of
the Movant's “...own carelessness, inattention, or willful disregard of the process of the Court...” Emery v. Smith, 5th
Dist. Nos. 2005CA00051 and 2005CA00098, 2005-Ohio-5526, at ¶ 16 (citation omitted).

This Proposition of Law is directed to the proper standard for “excusable neglect” to be applied to a Motion for Relief from an
Entry of Default filed before a Final Order, which also awards damages. The Appellant submits affirmatively that whether the
Motion for Relief is filed pursuant to Civil Rule 6(B)(2) or Civil Rule 60(B), a less stringent standard as pronounced in State
ex. Rel. Lindenschmidt v. Butler Cty. Bd. Of Commrs., 72 Ohio St.3d 464, 466, 1995-Ohio-49, is the proper standard for that
stage of the proceedings. This Proposition also requests a pronouncement from this Court rejecting the theory that “excusable
neglect” only encompasses “unexpected or unavoidable hindrance or accident”. Emery v. Smith, 5th Dist. Nos. 2005CA00051
and 2005CA00098, 2005-Ohio-5526, at ¶ 17.

Again, the Trial Court only considered Civil Rule 60(B) and the more stringent standard of “excusable neglect” that applies to
a Motion for Relief filed after the entry of a Final Order and award of damages. Moreover, it expressly applied the “general
definition of excusable neglect” that emasculates the concept but which is applied regularly by the Stark County Court of
Common Pleas and the Fifth Appellate District.

The Court of Appeals affirmed that ruling and sub silentio agreed with its reasoning. As already noted, the Court of Appeals
expressly rejected the “appropriateness” of the Civil Rule 6(B)(2) Motion. Moreover, a review and analysis of the cases cited
by the Court of Appeals and the cases cited in those cases demonstrates that in the Stark County Common Pleas Court and in
*9  the Fifth Appellate District it is virtually impossible to get relief from even an Entry of Default.

Those cases demonstrate that in the Fifth District, Default Judgments and not hearings on the merits are preferred.

More often than not, this result is achieved by reliance on the “general definition” of excusable neglect that is the subject of this
Proposition of Law. Simply stated, “neglect” by its very definition involves the “carelessness” and “inattention” of a person. The
legal issue is whether or not the “neglect” is “excusable”. Under the Fifth District definition it can only encompass “unexpected
or unavoidable hindrance or accident”. One Appellate Judge has appropriately pointed out the fallacy of this definition:
“There is an oxymoronic use of the phrase, ‘excusable neglect,’ which has led to much confusion, and frankly many unjust
results. Simply put, there is no excuse for any neglect. Thus, when confronted with the fact situation, the trial courts often hold
there is no excuse for this neglect.

I believe that the use of the phrase in Civ.R.60(B) was intended to have the court look at the nature of the excuse and not to the
neglect.” Andrew Bihl Sons, Inc. v. Trembly (1990), 67 Ohio App.3d 664, 668 (Grey, J. dissent).
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The Court is respectfully requested to grant this discretionary appeal and to hear further arguments regarding this Proposition
of Law.

Proposition of Law No. III: Where a Notice of Suggestion of Death is filed subsequent to a Default Hearing on
damages but prior to a final order awarding damages, an award of future damages for a deceased Plaintiff is contrary
to law.

On January 11, 2010, about one month before the entry of any damages against Appellant herein and 20 days subsequent to
the damages hearing, Jane Doe died. On February 9, 2010, the Trial Court awarded to Jane Doe compensatory and punitive
damages, which compensatory damages included future damages. This award of future damages was made despite the fact that
Jane Doe could not incur such future damages after her death and there was no evidence in the *10  record to establish that
any of the claimed damages were reasonably certain to occur following the death of Jane Doe. The Entry of future damages
by the Trial Court under these circumstances is contrary to law.

It is axiomatic under Ohio Law that any award of future or prospective damages is confined to those damages reasonably
certain to follow in the future. “In Ohio, a Plaintiff is entitled to an award of damages to compensate him for losses which
he is reasonably certain to incur in the future.” Pennsylvania v. Files (1906), 65 Ohio St. 403, 407 66 N.E.2d 1047, 1047;
Roberts v. Mut. Mfg. & Supply Co. (1984), 16 Ohio App.3d 24, 475 N.E.2d 797. Moreover, Ohio Revised Code §2323.56 (A)
(2) makes clear that:

“ ‘Future damages' mean any damages that result from an injury to person that is a subject of a tort action
and that will accrue after the verdict or determination of liability by the Trier of Fact is rendered in that
tort action.”

In this case, the “future damages” alleged by Jane Doe were not such that would accrue or otherwise be incurred subsequent to
the death of Jane Doe. Moreover, there was no evidence for the Trial Court to consider that would suggest to the Trial Court,
as that Trier of Fact, any of the claimed damages were reasonably certain to occur in the future following the death of Jane
Doe. In effect, the Trial Court awarded future damages to a deceased Plaintiff based upon what she might have incurred had
she lived past January 11, 2010. She did not.

As the award of future damages for the deceased Plaintiff in this case by the Trial Court, and the affirmance of that award by
the Court of Appeals, is contrary to law, the Court is respectfully requested to accept this appeal for these further reasons.

*11  Proposition of Law No. IV: Where a Trial Court has made a judicial determination that meritorious defenses
exist to claims made, an award of punitive damages under those circumstances is contrary to law.

In its January 29, 2010 Order denying Appellant's Motion for Relief from Judgment and Appellant's Motion for Leave to Answer
and Request for Oral Hearing, the Trial Court made a judicial determination that meritorious defenses existed to the claims
made in Appellee's Complaint. Despite this finding, the Trial Court, nonetheless, entered an Award of punitive damages on
February 9, 2010 against Appellant.

As the Ohio Supreme Court has long held, punitive damages “ ‘are not compensation for injury. Instead, they are private fines
levied by civil juries to punish reprehensible conduct and to deter its future occurrence.’ Gertz v. Robert Welch, Inc., (1974),
418 U.S. 323, 350, 94 S.Ct. 2997, 41 L.Ed.2d 789. ‘The purpose of punitive damages is not to compensate a plaintiff, but to
punish and deter certain conduct.’ Moskovitz v. Mt. Sinai Med.Ctr., (1994), 69 Ohio St.3d 638, 651, 635 N.E.2d 331.” Arbino
v. Johnson & Johnson, et al., 116 Ohio St.3d 168, 2007-Ohio-6948, 880 N.E.2d 420.
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Presumably, the Trial Court made an award of punitive damages in accordance with Ohio Law, i.e. to punish and deter a certain
conduct. Yet, incongruously, prior to that time, this same Trial Court found that Appellant had meritorious defenses to the
claims against him. If the Appellant could defend himself on a meritorious basis if given the opportunity, what conduct was
the Trial Court trying to punish and deter? It would appear, then, that the award of punitive damages in this case was, indeed,
compensation for the injury alleged. That is clearly contrary to Ohio Law.

*12  Accordingly, the Court is respectfully requested to accept this appeal as the finding of the Trial Court on the issue of
punitive damages, and its affirmance by the Court of Appeals, is contrary to the law of Ohio.

CONCLUSION

For all of the reasons stated herein, the Appellant, Eugene A. Dietz, and his counsel respectfully request this Honorable Court
to exercise its discretionary jurisdiction and to enter an Order that an appeal as to the merits of the Court of Appeals Decision
and Entry proceed.

Appendix not available.
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