
Pamela A. GHASTER, et al., Plaintiffs/Appellants, v. CITY..., 2013 WL 7873478...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

2013 WL 7873478 (Ohio App. 8 Dist.) (Appellate Brief)
Court of Appeals of Ohio, Eighth District, Cuyahoga County.

Pamela A. GHASTER, et al., Plaintiffs/Appellants,
v.

CITY OF ROCKY RIVER, et al., Defendants/Appellees.

No. 99779.
June 10, 2013.

On Appeal from the Cuyahoga County Common Pleas Court Lower Court Case No. CV-11-759534

Brief of the Appellants

Kenneth D. Myers (0053655), 6100 Oak Tree Blvd., Suite 200, Cleveland, OH 44131, (216) 241-3900, (440) 498-8239 Fax,
kdmy@aol.com, Counsel for Appellants.

David Ross, Esq. [005203, Reminger Co., L.P.A., 101 W. Prospect Ave., Suite 1400, Cleveland, OH 44115, (216) 687-1311,
(216) 687-1841 Fax, dross @reminger.com, Counsel for Appellees.

*i  TABLE OF CONTENTS
TABLE OF CONTENTS ......................................................................................................................... i
TABLE OF AUTHORITIES ................................................................................................................... iii
ASSIGNMENTS OF ERROR ................................................................................................................. v
ISSUES PRESENTED FOR REVIEW ................................................................................................... vi
STATEMENT OF THE CASE ................................................................................................................ 1
STATEMENT OF THE FACTS ............................................................................................................. 1
LAW AND ARGUMENT ....................................................................................................................... 15
ASSIGNMENT OF ERROR NO. 1: THE TRIAL COURT ERRED IN DISMISSING APPELLANTS'
MALICIOUS PROSECUTION CLAIM ON STATUTE OF LIMITATIONS GROUNDS ...................

15

ASSIGNMENT OF ERROR NO 2: THE TRIAL COURT ERRED IN DISMISSING DEFENDANTS
BEMER AND O‘SHEA ON IMMUNITY GROUNDS .........................................................................

18

ASSIGNMENT OF ERROR NO. 3: THE TRIAL COURT ERRED IN GRANTING SUMMARY
JUDGMENT ON PLAINTIFFS' INVASION OF PRIVACY CLAIMS .................................................

20

ASSIGNMENT OF ERROR NO. 4: THE TRIAL COURT ERRED IN GRANTING SUMMARY
JUDGMENT ON PLAINTIFFS' CIVIL CONSPIRACY CLAIMS. .......................................................

30

ASSIGNMENT OF ERROR NO. 5: THE TRIAL COURT ERRED IN GRANTING SUMMARY
JUDGMENT TO THE CITY OF ROCKY RIVER BASED ON POLITICAL SUBDIVISION
IMMUNITY. .............................................................................................................................................

33

*ii  ASSIGNMENT OF ERROR NO. 6: THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO DEFENDANTS WAGNER AND GULAS BASED ON QUALIFIED
IMMUNITY. .............................................................................................................................................

34

CONCLUSION ......................................................................................................................................... 35
CERTIFICATE OF SERVICE ................................................................................................................. 36

*iii  TABLE OF AUTHORITIES
Cases
Clark v. Glassman, 2006 Ohio 1335 (8th Dist. App., 2006 at hn.1 ............................ 15
Dovle v. Crane, 200 S.W.3d 581 (Mo. Ct. App., 2006) at hn 9 .................................. . 16
Ghaster v. City of Rocky River, N.D. Ohio Case No. 1:09 cv 2080 ............................ 14
Golden v. Louis (1996), 116 Ohio App.3d 195,219-220 ............................................. 30
Housh v. Peth (1956), 165 Ohio St. 35, par. 1,2 of syllabus ...................................... 20'
Kelley v. Buckley (2011), 193 Ohio App.3d 11, P70,71 ............................................. . 30

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286773701&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0124462201&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008744345&pubNum=0006832&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010252652&pubNum=0004644&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997222671&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_994_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_994_219
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956117954&pubNum=0000633&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024854074&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Pamela A. GHASTER, et al., Plaintiffs/Appellants, v. CITY..., 2013 WL 7873478...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2

Killilea v. Sears, Roebuck & Co. (1985), 27 Ohio App.3d 163,166 ........................... 21
McClellan v. Franklin Cty. Bd. of Commrs., 2009 Ohio 3955 (10th Dist. App.,
2009) at hn 7,8 ............................................................................................................

19

Patrolman X v. City of Toledo, 132 Ohio App.3d 381 ............................................... 23
Patrolman X v. City of Toledo, 132 Ohio App.3d 374 (Sixth Dist. App. 1999) .......... 23
Pickle v. Swinehart (1960), 170 Ohio St. 441,443 ...................................................... 30
State ex rel. Beacon Journal Publishing Co. v. Akron (1994) 70 Ohio St.3d 605 ....... , 21, 22
State ex rel. Lippitt v. Kovacic (1991), 70 Ohio App.3d 525 ...................................... . 24
State ex. rel. Natl. Broadcasting Co. v. Cleveland (1992), 82 Ohio App.3d
202,206,207 ..................................................................................................................

24

Trussell v. General Motors Corp. (1990), 53 Ohio St. 3d 142 ................................... 15
Whalen v. Roe (1977), 429 U.S. 589 .......................................................................... 21
Williams v. Aetna Fin.Co., 83 Ohio St.3d 464 ............................................................ 30
Wilson v. Patton (1988), 49 Ohio App.3d 150, 154-155 ............................................ 22
*iv  Statutes

O.R.C. 109.57 .............................................................................................................. 24
O.R.C. 109.57(C) ......................................................................................................... 24,34
O.R.C. 1347 ................................................................................................................. 24
O.R.C. 1347.10(A)(2) .................................................................................................. 25
O.R.C. 1347.10 ............................................................................................................ 34
O.R.C. 2744 ................................................................................................................. 33,34
O.R.C. 2744.02(B) (5) ................................................................................................. 33
O.R.C. 2744.03 ............................................................................................................ 18,19
O.R.C. 2744.03(A)(6) .................................................................................................. 34
O.R.C. 2744.03(A) (7) ................................................................................................. 18
O.R.C. 2913.04(C) and (D) ......................................................................................... 24
O.R.C. 5503.10 ............................................................................................................ 23
42 U.S.C. Section 3789(g) .......................................................................................... 24
Civil Rules
Civ.R. 12(B)(6) ............................................................................................................ 17,19,34
Miscellaneous
Ohio Admin. Code 4501:2-10 ..................................................................................... 23
Ohio Admin. Code 4501:2-10-06 (B) ......................................................................... 24
28 C.F.R. Section 20.31 .............................................................................................. 23
28 C.F.R. Section 20.33(a)(3), 50.12(b) ...................................................................... 24

*v  ASSIGNMENTS OF ERROR

Assignment of Error No. 1: The trial court erred in dismissing appellants' malicious prosecution claim on statute of limitations
grounds.

Assignment of Error No. 2: The trial court erred in dismissing defendants Bemer and O'Shea on immunity grounds.

Assignment of Error No. 3: The trial court erred in granting summary judgment on plaintiffs' invasion of privacy claims.

Assignment of Error No. 4: The trial court erred in granting summary judgment on plaintiffs' civil conspiracy claims.

Assignment of Error No. 5: The trial court erred in granting summary judgment to the City of Rocky River on political
subdivision immunity.

Assignment of Error No. 6: The trial court erred in granting summary judgment to defendants Wagner and Gulas based on
qualified immunity.

*vi  ISSUES PRESENTED FOR REVIEW

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986157885&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_994_166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_994_166
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019580769&pubNum=0006832&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019580769&pubNum=0006832&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000045972&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960115646&pubNum=0000633&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_633_443&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_633_443
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994196499&pubNum=0000996&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992063206&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993074440&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_994_206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_994_206
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993074440&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_994_206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_994_206
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990124341&pubNum=0000996&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118731&pubNum=0000780&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998205573&pubNum=0000996&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990051220&pubNum=0000994&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_994_154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_994_154
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS109.57&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS109.57&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS1347.10&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS1347.10&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.02&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2913.04&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS5503.10&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS3789&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006517&cite=OHSTRCPR12&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1084726&cite=OHADC4501%3a2-10-06&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=28CFRS20.31&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=28CFRS20.33&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=28CFRS50.12&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76


Pamela A. GHASTER, et al., Plaintiffs/Appellants, v. CITY..., 2013 WL 7873478...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

1. Did the trial court err by dismissing appellants' malicious prosecution claim?

2. Did the trial court err by dismissing defendants Bemer and O‘Shea on immunity grounds?

3. Did the trial court err by granting summary judgment on appellants' invasion of privacy claims?

4. Did the trial court err by granting summary judgment on appellants' civil conspiracy claims?

5. Did the trial court err by granting summary judgment to the City of Rocky River based on political subdivision immunity?

6. Did, the trial court err by granting summary judgment to defendants Wagner and Gulas based on qualified immunity?

*1  STATEMENT OF THE CASE

On July 13, 2011, appellants Pam and Earl Ghaster, who are married, filed a Complaint against the City of Rocky River and
several city officials and employees.

On August 17, 2011, the defendants filed a motion to dismiss pursuant to Civ.R. 12(B) (6). Plaintiffs opposed the motion.

On November 7, 2011, the trial court granted in part and denied in part the defendants' motion to dismiss. Relevant to this
appeal, the trial court dismissed plaintiffs' malicious prosecution claim as being untimely and dismissed defendants Bemer and
O‘Shea based on immunity.

On October 15, 2012, the defendants moved for summary judgment pursuant to Civ.R. 56. Plaintiffs opposed the motion.

On March 15, 2013, the trial court granted defendants' motion for summary judgment and dismissed the remaining claims and
defendants.

On April 12, 2013, the instant appeals was timely filed.

STATEMENT OF THE FACTS

In September, 2007, appellant Pam Ghaster, a resident of Rocky River, Ohio, was charged with a total of nine misdemeanors in
three separate complaints in Rocky River Municipal Court. Eventually, she was convicted of three charges, and the remaining
six were either dismissed by the prosecutor or she was acquitted.

*2  Unbeknownst at the time to plaintiff and her husband, appellant Earl Ghaster, for more than a year prior to the
September, 2007 charges being filed, Rocky River city officials began working in cooperation with other residents of plaintiffs'
neighborhood, to invade Pam Ghaster's privacy, to place her life in danger and to run her and her husband out of the
neighborhood.

This conspiracy between the City and residents began to take shape in August, 2006. John Zuercher, who owned a rental
property in the area known as the Yacht Club Basin (also referred to as the Valley), was a friend of one of the appellees, Rocky
River Assistant Law Director/Prosecutor Michael O'Shea. See O‘Shea deposition excerpts, attached to Plaintiffs1 Response to
Defendants' Motion for Summary Judgment (hereafter “MSJ Response”) as Exhibit 1, p. 45. Zuercher's tenant, Alex Bonilla,
had been charged by Rocky River Police with a minor misdemeanor for loud noise and apparently, Zuercher believed appellant
Pam Ghaster was responsible for calling the police to report the loud noise. Zuercher had an exchange of e-mails with O'Shea
that sst forth the plans for the City and its residents to work together to get Pam Ghaster out of the neighborhood.
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On August 28, 2009, Mr. Zuercher wrote to O'Shea: “...Could you get Pam Ghaster's cell phone records?.Pam has done Millions
of dollars worth of damages over the past 15 years. Are there other crimes that are higher priority? There's many Valley
Resident's (sic) and others who were at the party that witness the injustice who feel that Pam has once again outsmarted the
police *3  department.”

Later that day, O'Shea responded: “....We cannot get Pam's cell phone records in this case because it is not part of what is called
the case in chief and is not ‘exculpatory’ evidence....

“Lastly, as I said to you on the phone, many of the residents of the ‘valley’ have complained and demanded prosecution of Pam
Ghaster for many things. However, all but one have always decided that, after further reflection, they didn't want the hassle of
being called as a witness or sign a complaint. It is this factor alone that has made the PD's ability to deal with this issue very
difficult, if not impossible. Have anyone request (as they are under the law entitled) to get a complete copy of our huge files on
her and see for yourself (there is a small copy charge for this “public record” request). Let me know what else I can do. I will
not ignore this issue if the folks in the Valley don't want me to ignore the issue.” (Emphasis in original.)

That same day, Zuercher responded: “What if the Officer taking the phone calls, thought all three calls where (sic) from the
same person (Pam) and you verified Lori Rauser (spelling?) did not make the 3rd call? Then is it ‘case in chief At minimum,
you should drop the charge against Alex & I think your (sic) missing a golden opportunity to nail Pam.”

Again that same day, O'Shea responded to Zuercher: “...John I cannot simply dismiss a case based upon what an accused says
-and specifically an accused who says that there was no violation simply because it was ‘Pam’ who made the call. Think about
what a *4  precedent that would set. What if Pam or her current buddies found out about that? What kind of a menace would
she become then? How might that compromise anything that we need to do against her in the future? Everything that we do
in situations like this has to pass what I call the Carl Monday test.

“As I have said before, I will not hesitate to prosecute Pam or anyone else who harasses the folks in the Valley. However, this
is not currently the case you hang your hat on to get that accomplished. As I said earlier, have yourself and/or the neighbors
down there request a copy of our files, read those files and then set up a meeting at anyone's house so that we can talk about
this further. Unless people are ready to completely follow-through with a complaint, then there is nothing the City can really
do. Let's work together to make life livable for those folks in the Valley.” (Emphasis added.)

Still on August 28, 2006, Zuercher responded: “I don't think anyone in the Valley is going to sit down with you if you don't
drop this ticket....I admit it's not a good case to fight, especially since the officer made inaccurate statement's (sic) in his report
(either that or everyone else is lying), but the numerous people who have been affected by Pam the last 15 years are going to
judge the Prosecutor and Law Director by how he handles Pam's misdemeanors, and how he prosecutes the innocent who were
victims of Pam's manipulation of the Police dept. Carl Monday might do the same....”

Still the same day, O‘Shea responded: “I respectfully dissent *5  from your conclusions. Please take the bull by the horns and
get and read a copy of the files. The Valley folks need to read these files. Please feel free to circulate this series of e-mails to the
good folks in the Valley. They deserve full disclosure on these issues. Also feel free to include Tom Hunt [who was and still
is the Rocky River City Councilman in the Valley areal in this very important debate. Please also consider having your tenant
contact me directly to give me his input. Getting somewhat grumpy only serves the petty agenda of folks like Ms. Ghaster.”

The foregoing e-mails are attached to MSJ Response at Exhibit 2.

The significance of O'Shea repeatedly urging Zuercher and others in the Valley to look at the “public record” file on Pam
Ghaster is that that file contained the roadmap for how the City and the residents would conspire to--in O‘Shea's words--“work
together” to “do what we need to do in the future” to Pam Ghaster.
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Among the documents contained in the “public file” which O‘Shea urged Zuercher and others to look at, were the following:

[] A report which contained Pam Ghaster's unredacted Social Security number. See MSJ Response at Exhibit 3.

[]Numerous documents either identifying Pam Ghaster as a confidential informant or reporting information she passed on to
law enforcement officials, including Rocky River police, of possible drug deals. See Cuyahoga County Sheriff's Office report,
attached to MSJ Response at Exhibit 4: “Ghaster became WPD *6  [Westlake Police Department] confidential informant (CI).
WPD was satisfied with her information. Ghaster again came to WPD with information about counterfeit purses....Pam added
more information leading Det. Tolaro to assume that the Kess's were drug dealers.” See also Cuyahoga County Sheriff's Office
report, attached to MSJ Response at Exhibit 5: “Pam Davis is a registered informant of the Westlake Police Department who
has had dealings with Detective Tim Tolaro in the past.” See also, Rocky River CAD Call Report, attached to MSJ Response
at Exhibit 6: “Pam Ghaster called reporting suspicious activity at Burboch residence” including license plate numbers, which
was forwarded to the Westshore Enforcement Bureau, a task force of west side Cleveland police agencies. See also handwritten
reports of drug activity, including license plate numbers, sent by Pam Ghaster to defendant/appellee Carl Gulas, some of which
Gulas forwarded to WEB, attached to MSJ Response at Exhibit 7. See also report of Veneskey & Associates reporting false
license plate information on a vehicle parked at a neighbor's house, attached to MSJ Response at Exhibit 8. See also, confidential
notes sent by Pam Ghaster to Rocky River Police Chief Donald Wagner and Mayor Pam Bobst regarding late-night suspected
drug activity in her neighborhood, attached to MSJ Response at Exhibit 9. See also, Rocky River Police Department Office
Communication dated January 7, 2007, memorializing reports by Pam Ghaster of suspected drug activity, which was forwarded
to WEB, attached to MSJ Response at Exhibit 10. See also notes from Gulas to WEB forwarding information given to Gulas
by Pam Ghaster of *7  possible drug activity, attached to MSJ Response at Exhibit 11.

[] A “note to file” written by an unidentified individual memorializing three “unsolicited telephone conversations” with
unidentified people regarding two alleged court cases involving Pam Ghaster in Arizona and Florida. See “Memo: Notes to
file--Ghaster, Pamela A., October 24, 2007” attached to MSJ Response at Exhibit 12.

[] A copy of an anonymous letter written to Pam Ghaster by “Villagers of South Island (VOSI)” in September, 2007, with
copies to Rocky River Mayor Pam Bobst, Rocky River Police Chief Donald Wagner, Rocky River Law Director Andrew
Bemer, Prosecutor O‘Shea and several reporters, telling Pam Ghaster that they have “formed a neighborhood watch to reclaim
our village. We are now watching YOU Pamela, and we (sic) working in cooperation with the Rocky (sic) Police force, the
Prosecutors (sic) office, the Cleveland Plain Dealer and NewsNet5.” See letter, attached as to MSJ Response at Exhibit 13.

All of these documents were included in the “public file” that the Rocky River police kept on appellant, which O'Shea repeatedly
urged Zuercher and others to access.

The publication of these sensitive and private documents, which unlawfully revealed to all of Ghaster's enemies that she was a
confidential informant and which revealed her Social Security number, combined with O'Shea's repeated urging of the “good
folks of the Valley” to access the file and file their own police reports, bore fruit in the fall of 2007 when several individuals *8
filed police reports against Ghaster. In addition, O‘Shea's offer to meet with the “good folks of the Valley” to discuss Ghaster
(and his request that Councilman Hunt be informed and kept in the loop) and his offer to meet with Zuercher's tenant, Alex
Bonilla (who at the time was a defendant in a pending criminal case, and who less than one year later, was one of the people
who wrote out a police report about Ghaster which resulted in charges being brought by O‘Shea against Ghaster which were
later dismissed), point to a conspiracy between the City of Rocky River and the residents to both invade Ghaster's privacy and
to bring phony charges against her in an effort to get her to leave the neighborhood.

On September 6, 2007, as part of the conspiracy between the City of Rocky River and several residents, the City filed charges
against Pam Ghaster for two counts of disorderly conduct persisting, for allegedly using “coarse and abusive language.”
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According to the Complaint: “The charges were misdemeanors and were not presented to a grand jury and there was no probable
cause to charge plaintiff with a crime; a neighbor had called plaintiff a vulgar name for a female body part and plaintiff responded
by calling the neighbor ‘fat boy’ and ‘little dick.’ This language was protected by the free speech clause of the First Amendment
because it could not have incited the listener to immediate lawless action. Despite the fact that there was no probable cause
for an objective person to believe a crime had been committed, plaintiff was charged with a crime by defendant City of Rocky
River.” Complaint at para. 12.

*9  During discovery, evidence was adduced that showed that those charges stemmed from a neighbor, who shared John
Zuercher's rental property with Alex Bonilla (who had received the disputed noise violation ticket a year earlier) calling Pam
Ghaster a “cunt” and “bitch” and Ghaster responding by calling the young man “fat boy” and “little dick.” The young man was
not charged, but someone called the police on Ghaster and she was charged. See Pam Ghaster depo, attached to Defendants'
Motion for Summary Judgment (hereafter “Defendants' MSJ”), at 85. The charges against Pam Ghaster were dismissed by
prosecutor O‘Shea on the day of trial.

On September 11, 2007, the City of Rocky River charged Pam Ghaster with making false alarms and disorderly conduct.
According to the Complaint, the charges were for Pam Ghaster “allegedly spreading a false rumor about a neighbor. These
charges were also misdemeanors and therefore were not presented to a grand jury; plaintiff was charged with these offenses
for purportedly telling a neighbor that the boyfriend of another neighbor had a police record, including a warrant for his arrest,
all of which was true. The neighbor to whom plaintiff relayed this information apparently told other neighbors what plaintiff
had said, but embellished the story. The original comments made by plaintiff to her neighbor were protected First Amendment
speech in that plaintiff merely informed one neighbor that the boyfriend of another neighbor had a police record and had a
warrant for his arrest, which information was gleaned from public records; and these comments ere not false and defamatory,
did not invade anyone's privacy and did not fall under *10  any other recognized exception to protected First Amendment
speech and therefore there was no probable cause for defendant City of Rocky River to charge plaintiff with a crime. Further,
the City of Rocky River, through its police department, failed to adequately investigate the situation before charging plaintiff
with a crime by relying on a third-hand recitation of a comment plaintiff allegedly made without ever interviewing the person
to whom plaintiff allegedly made the remark.” Complaint at para. 14.

A police report of the incident confirms that Ghaster allegedly told one neighbor that the boyfriend of another neighbor (Michael
Burbach) had a police record, including a warrant for his arrest (all of which was true). The neighbor apparently told other
neighbors what Ghaster had said, but embellished the story, which led to police reports and charges against Ghaster, which
were eventually dismissed by prosecutor O‘Shea the day before trial. See Ghaster depo at 87-89, attached to Defendants' MSJ.

On September 7, 2007, in the midst of the above-referenced charges and others that were being filed against Ghaster, an
anonymous group calling itself Villagers of South Island (VOSI) sent an anonymous letter to Ghaster, with copies sent to Rocky
River Mayor Pam Bobst, Rocky River Police Chief Donald Wagner, Rocky River Law Director Andrew Bemer, Prosecutor
O‘Shea and several news reporters. This letter, attached plaintiffs' MSJ Response at Exhibit 13, indicated that a group of
residents of Ghaster's neighborhood were working with city officials to monitor Ghaster. This letter was placed in the “public
record” file *11  regarding Ghaster that O‘Shea had urged the residents to view.

On December 31, 2007, O‘Shea, representing the City of Rocky River in Ghaster's appeal of her conviction and sentence for
obstruction of official business, publicly filed with this Court a copy of Ghaster's LEADS report. A copy of that brief is attached
to MSJ Response at Exhibit 14.

O‘Shea, who has been a prosecutor for Cuyahoga County and the City of Rocky River for approximately 9 years, testified that
he did not know if it was legal to file a LEADS or a CCH (a criminal history database) publicly. O'Shea depo at 93, attached
to MSJ Response at Exhibit 1.
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O‘Shea admitted in his deposition that he has thought to himself that Ghaster should leave Rocky River and that he believes
other people feel the same way, but he testified he has never told anyone of his thoughts.

Q. If you go to Interrogatory No. 3 the question asks you to identify all individuals for the City of Rocky River who have
indicated either verbally or in writing a desire for Pam Ghaster to move out of Rocky River. And your answer after the objections
is Defendants' respond that although individuals may have had or do have a quote desire for Pam Ghaster to move out of Rocky
River, end quote, it would be impossible for Defendants to identify any one or more specific person who has that desire. Tell
me what you mean by that.

A. Exactly what it says.

Q. Well, let me ask you this. Do you know of any individuals who have expressed the desire to have Pam Ghaster move out
of the city?

A. Has anyone approached me and said, we want the Ghasters to move out of Rocky River. I‘m *12  not sure. I could guess
only that certainly people have that opinion. But I cannot tell you that any specific individuals have approached me saying, I
wish they would move out of the city.

Q. Do you recall expressing it to anyone other than in a conversation with me?

A. I don't remember ever saying to anybody, I wish she would just move out of the city. Other than probably for the benefit
of Ms. Ghaster and her fellow neighbors, thinking it to myself, that wouldn't that be better if she would just relocate so that
she wouldn't go through all this turmoil.

O‘Shea depo, attached to MSJ Response at Exhibit 1, at 70-73.

On February 11, 2008, O‘Shea filed, in Rocky River Municipal Court, an opposition to a motion Ghaster had filed to modify her
sentence in a criminal case there. In his opposition, O‘Shea accused both Ghasters of “continu[ing] to prey upon the vulnerable
members of their community.” See O'Shea opposition, attached to MSJ Response at Exhibit 15 at 2.

O‘Shea was referring to letters written on Ghaster's behalf by two senior citizens, Ed Abel and Betty Crzmoski.

On February 21, 2008, Able appeared at a Rocky River Municipal Court hearing to object to O‘Shea's characterization of the
Ghasters as preying on him and Ms. Crzmoski merely because they are senior citizens. Mr. Abel told the Court that it was
wrong for the City to attempt not only to disqualify his opinion merely because he was elderly, but it was also wrong for the
City to assume that the Ghasters were “preying” on him merely because he was elderly.

*13  MR. ABEL: But your reference to the two persons that you don't name here, that's what I object to.

MR. O'SHEA: All right. I understand. But we object to people who utilize elderly people in their promotion of trying to get
out of jail. That's what we called shameful.

MR. ABEL: What's elderly go to do with it? They're people.

MR. O‘SHEA: I understand that.

THE COURT: Mr. Abel, you -- your letter that you presented in support of the brief, that was voluntary on your part?

MR. ABEL: Oh, yes, definitely that was voluntary. It's on the record.
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THE COURT: Okay. I wanted --

MR. MYERS: And this language of the Ghasters preying on elderly people I think is also very

MR. ABEL: It is.

MR. O'SHEA: That's how the City of Rocky River sees it.

THE COURT: I don't think that -- I think that language is troubling as well. I don't think that should be in the brief.

See February 21, 2008 transcript at 48-54, attached to MSJ Response at Exhibit 16.

On February 21, 2008, at the same hearing during Ghaster's criminal proceedings in Rocky River Municipal Court, Ghaster's
counsel brought to the Rocky River court's attention the fact that the Ghasters had been receiving forged letters and that forged
letters had been sent to the Ghasters purportedly from two people  *14  who had written favorable letters for Pam Ghaster
prior to her sentencing in Rocky River. Pam Ghaster's counsel asked the prosecutor to investigate these letters to see who
was attempting to tamper with Pam Ghaster's witnesses and stir up additional problems in the Ghasters neighborhood. O‘Shea
promised to thoroughly investigate these letters. See February 21, 2008 transcript at pp. 33-39, attached to MSJ Response at
Exhibit 16.

The next day, O'Shea sent an e-mail to appellees Gulas and Wagner, referring to the letters, saying, “Carl and Chief, Let's talk
about this when you get a chance. I need to put a lid on this ASAP.” See e-mail attached to MSJ Response at Exhibit 17.

In his deposition, O'Shea stated that there was no criminal investigation into the origin of the letters “because there wasn't a
crime.” O'Shea depo, attached to MSJ Response at Exhibit 1, at 54. The letters which were the subject of the February 21, 2008
court hearing and O'Shea's February 22, 2008 e-mail and his deposition testimony are attached to MSJ Response at Exhibits
18 through 21.

On September 8, 2009, the Ghasters filed suit against the City of Rocky River and the defendants in the instant case in U.S.
District Court for the Northern District of Ohio. Ghaster v. City of Rocky River, N.D. Ohio Case No. 1:09 cv 2080. That lawsuit
alleged numerous federal and state causes of action, including malicious prosecution under Ohio law.

On July 13, 2010, the federal court dismissed the federal claims without prejudice and declined to exercise jurisdiction over
*15  the state law claims.

On July 13, 2011, the instant Complaint was filed, which included the malicious prosecution claim that had been originally
filed in the federal lawsuit, over which the federal court had declined jurisdiction.

On November 7, 2011, the trial court dismissed several claims in this case, including the malicious prosecution claim; the trial
court cited the one year statute of limitations as the reason for dismissing the malicious prosecution claim.

On March 15, 2013, the trial court granted defendants' motion for summary judgment on the remaining claims and the remaining
defendants.

On April 12, 2013, the instant appeal was timely filed.

LAW AND ARGUMENT
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ASSIGNMENT OF ERROR NO. 1: THE TRIAL COURT ERRED IN DISMISSING APPELLANTS' MALICIOUS
PROSECUTION CLAIM ON STATUTE OF LIMITATIONS GROUNDS.

The elements of a malicious prosecution claim are 1) malice in instituting or continuing the prosecution; 2) lack of probable
cause, and 3) termination of the prosecution in favor of the accused. Trussell v General Motors Corp. (1990), 53 Ohio St. 3d
142, cited in Clark v. Glassman, 2006 Ohio 1335 (8th Dist. App., 2006) at hn 1.

The statute of limitations for malicious prosecution is one *16  year. However, there is a question as to when the statute of
limitations accrued. The Complaint does not list specific dates as to when the charges that form the basis of the malicious
prosecution charges were dismissed and the trial court ruled that the statute of limitations accrued in January, 2008 and that the
statute of limitations expired in January, 2009, without explaining how those dates were determined.

Although no Ohio case law could be found directly on point on the issue of when a malicious prosecution cause of action
accrues in a case in which the prosecutor dismisses criminal charges, a Missouri appellate case is instructive.
A claim of malicious prosecution arises or accrues, triggering the applicable statute of limitations, when the underlying
proceeding or action is “terminated” in the plaintiff's favor, and that for purposes of malicious prosecution, an underlying action
is deemed terminated when: (1) a final judgment is entered on the merits; (2) the action is dismissed by the court with prejudice;
or (3) the action is abandoned. When a case is dismissed without prejudice and dismissal constitutes a termination in favor of
the defendant -- for purposes of a subsequent malicious prosecution suit by him -- only when the party who initiated the case
manifests an intent to abandon it. Absent that showing, a dismissal without prejudice does not constitute a termination of the
case in favor of the defendant.

Doyle v. Crane, 200 S.w.3d 581 (Mo. Ct. App., 2006) at hn 9.

The trial court ruled that the cause of action accrued in January, 2008 and that therefore, the complaint should have been *17
filed no later than January, 2009.

However, the Complaint alleges that two sets of criminal charges were dismissed and does not specify when either or both sets
of charges were dismissed. Further, the Complaint does not state whether the charges were dismissed without prejudice or if
or when the prosecutor ever abandoned the charges. Since the malicious prosecution claim was dismissed at the Rule 12(B)(6)
stage, the record was not developed; had the record been developed, it would have shown that both sets of criminal charges were
dismissed by the prosecutor without prejudice and that a definitive time frame was never established as to when (or even if) the
prosecutor decided to abandon the re-filing of the charges. Therefore, while appellants are confident that upon remand, once
the record is developed, it will become clear that the Complaint was filed within the statute of limitations because the dismissed
criminal charges were abandoned by the prosecutor at a much later date than set forth by the trial court, this claim must be
remanded because the record must be developed through discovery on the issue of when the statute of limitations accrued. The
statute of limitations was triggered by the two criminal cases ending favorably for appellants, and there is a serious question
as to when that occurred. Thus, the claim should not have been dismissed and this Court should reverse the trial court's ruling
and remand to the trial court with instructions to allow discovery on the issues of when the prosecutor abandoned the criminal
prosecutions and/or when the criminal cases were considered dismissed with *18  prejudice.

ASSIGNMENT OF ERROR NO 2: THE TRIAL COURT ERRED IN DISMISSING DEFENDANTS BEMER AND
O‘SHEA ON IMMUNITY GROUNDS.

The trial court ruled that Law Director Bemer and Prosecutor O‘Shea are immune from suit pursuant to O.R.C. 2744.03.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990124341&pubNum=0000996&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010252652&pubNum=0004644&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006517&cite=OHSTRCPR12&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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O.R.C. 2744.03(A)(7) states: “The political subdivision, and an employee who is a county prosecuting attorney, city director
of law, village solicitor, or similar chief legal officer of a political subdivision, an assistant of any such person, or a judge of a
court of this state is entitled to any defense or immunity available at common law or established by the Revised Code.”

Prosecutors and law directors have absolute immunity in some circumstances:
Prosecutors are considered “quasi-judicial officers” entitled to absolute immunity granted judges when their activities are
intimately associated with the judicial phase of the criminal process. A prosecutor has absolute immunity in initiating a
prosecution and in presenting the State's case. However, absolute immunity does not extend to a prosecutor engaged in
essentially investigative or administrative functions. n order for absolute immunity to attach to a prosecutor's administrative or
investigative acts, such must be necessary for the initiation of a g\prosecution or for judicial proceedings.

A “functional analysis” has been adopted to determine whether absolute immunity attaches to a particular prosecutorial activity.
That approach requires a court to examine the nature of the function performed, not the identity of the actor who performed
*19  it. It is important to be mindful that the duties of a prosecutor in his role as an advocate for the State involve actions

preliminary to the initiation of a prosecution and actions apart from the courtroom. Thus, immunity extends to the preparation
necessary to present a case, and this includes the obtaining, reviewing and evaluation of evidence. Indeed, there is no bright
line between investigative activities, which are protected by qualified immunity, and traditional prosecutorial duties, which are
granted absolute immunity.

McClellan v. Franklin County Bd. of Commrs., 2009 Ohio 3955 (10th Dist. App., 2009) at hn 7,8.

Thus, there are some circumstances when the prosecutor and law director can forfeit their absolute immunity, such as when
they act. in an investigative or administrative capacity.

In this case, the Complaint alleges that Prosecutor O'Shea, with the cooperation and encouragement of Law Director Bemer,
published private information about Pam Ghaster, trumped up criminal charges without probable cause, worked with private
citizens to publish false and forged documents, failed to investigate claims of false and forged documents, attempted to convince
a witness to change his testimony, and worked with private citizens as part of a conspiracy to get the Ghasters to move out
of the neighborhood. Taken as true (as should have been done by the trial court at the Rule 12(B)(6) stage), this would place
both Bemer and O‘Shea outside of both the absolute immunity given to prosecutors and qualified immunity pursuant to O.R.C.
2744.03. A prosecutor should not be able to hide behind the shield of absolute *20  immunity when going far beyond the normal
and acceptable functions of a prosecutor, i.e., working with citizens and other City officials to get a person to move out of a
neighborhood. The trial court erred in granting them immunity at the dismissal stage. This Court should reverse the dismissal of
Bemer and O'Shea and remand this matter to the trial court with instructions to allow discovery on the issue of whether Bemer
and O‘Shea have immunity, and if so, at what level. Ultimately, these may be subjects for summary judgment briefing, but
based on the allegations in the Complaint, Bemer and O'Shea should not have been dismissed on absolute immunity grounds.

ASSIGNMENT OF ERROR NO. 3: THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT ON
PLAINTIFFS' INVASION OF PRIVACY CLAIMS.

In Ohio, an actionable invasion of the right of privacy is the unwarranted appropriation or exploitation of one's personality, the
publicizing of one's private affairs with which the public has no legitimate concern, or the wrongful intrusion into one's private
activities in such a manner as to outrage or cause mental suffering, shame or humiliation to a person of ordinary sensibilities.
Housh v. Peth (1956), 165 Ohio St.35, paragraphs one and two of the syllabus.

The elements of the publicity tort are as follows: (1) There must be publicity; the disclosure must be of a public nature, not
private; (2) the facts disclosed must be those concerning the *21  private life of an individual, not his public life; (3) the matter
publicized must be one which would be highly offensive and objectionable to a reasonable person of ordinary sensibilities;

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019580769&pubNum=0006832&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006517&cite=OHSTRCPR12&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2744.03&originatingDoc=I1f58312ca95311e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Pamela A. GHASTER, et al., Plaintiffs/Appellants, v. CITY..., 2013 WL 7873478...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 11

(4) the publication must have been made intentionally, not negligently; and (5) the matter publicized must not be a legitimate
concern to the public. Killilea v. Sears, Roebuck & Co. (1985), 27 Ohio App.3d 163,166.

The Ohio Supreme Court has also acknowledged a constitutional right to privacy that protects against governmental disclosure
of the private details of one's life. State ex rel. Beacon Journal Publishing Co. v. Akron (1994), 70 Ohio St.3d 605. The Beacon
Journal court based its decision on language in the case of Whalen v. Roe (1977), 429 U.S. 589. The Whalen court stated:

The cases sometimes characterized as protecting ‘privacy’ have in fact involved at least two different kinds
of interests. One is the individual interest in avoiding disclosure of personal matters, and another is the
interest in independence in making certain kinds of important decisions. Whalen, supra at 598-600.

The Beacon Journal court set forth a two-step analysis for determining whether a governmental entity invaded an individual's
constitutional right to informational privacy: (1) does the aggrieved party have a legitimate expectation of privacy in the
information; and (2) does his or her privacy interest outweigh the benefit to society derived from disclosure. Beacon Journal,
supra, 70 Ohio St.3d at 608.

*22  In Beacon Journal, the court determined that the Federal Privacy Act created a reasonable expectation of privacy in the
protection of Social Security numbers belonging to public employees. Beacon Journal, supra, 70 Ohio St.3d at 609 (Social
Security numbers are not public records for purposes of R.C. 149.43).

As one trial court said regarding the public release of Social Security numbers, “rap sheets” and other personal information:
Regarding the first step of the Beacon Journal analysis, we have already determined that ‘rapsheets' and ‘confidential law
enforcement investigatory records' are not public records, but rather they are protected from disclosure by state law. Thus, the
Court finds that the plaintiff had a reasonable expectation of privacy in the confidentiality of any such documents contained in
the copy of his background investigation file allegedly disclosed by the City to the Blade. See Wilson v. Patton (1988), 49 Ohio
App.3d 150,154-155] (the plaintiff stated a Section 1983 claim for invasion of his constitutional privacy rights for disclosure
of medical records because medical records are not ‘public records').

Having concluded that the plaintiff had a reasonable expectation of privacy in some of the documents allegedly disclosed to
the Blade, the Court must now address the second step outlined in Beacon Journal. The Court finds that whether the plaintiff's
privacy interest outweighs the benefit of public disclosure is a matter best left for the trier of fact. Assuming the City did disclose
a copy of the plaintiff's background investigation file to the Blade, and assuming that the copy contained “rapsheets” and other
confidential records, the jury would need to ascertain the reason for the disclosure of those records and weigh any public benefit
against any harm caused to the plaintiff... Thus, the Court finds that summary judgment is not proper on the portion of the
plaintiff's *23  third claim relating to the City's “authorized disclosure” of the plaintiff's background file to the Blade.

Patrolman ‘X’ v. City of Toledo , 132 Ohio App.3d 381, 1996 Ohio Misc. LEXIS 114 (Lucas Cty. Common Pleas Ct., 1996),
affirmed by Patrolman ‘X’ v. City of Toledo, 132 Ohio App.3d 374 (Sixth Dist. App. 1999).

The Patrolman ‘X' case isinstructive, even though there are some factual differences with this case, in that it involved a claim by
a police officer that his employer had disclosed personal information to a newspaper. The Court found that rap sheets, like the
one belonging to Pam Ghaster that the O'Shea, on behalf of the City of Rocky River published, and Social Security numbers,
are not to be disclosed and give rise to a cause of action for invasion of privacy.

The Law Enforcement Automated Data System (LEADS) is a computer program for providing computerized data and
communications to the various criminal justice agencies in Ohio. O.R.C. 5503.10. It is administered by the Superintendent
of the State Highway Patrol, who has adopted rules governing the operation of the program and participation in the program.
Ohio Admin. Code Section 4501:2-10. LEADS is connected with the National Crime Information Center (NCIC), which is a
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nationwide computerized filing system managed by the FBI and also with the National Law Enforcement Telecommunications
System (NLETS) which permits inquiries to other state systems. Ohio Admin. Code Section 4501:2-10; 28 C.F.R. Section
20.31 et seq. Thus, LEADS is a source of information that permits an authorized participant to obtain a career criminal *24
history check.

Such records, known as “rap sheets,” are not disclosable as public records. State ex rel. Natl. Broadcasting Co. v. Cleveland
(1992), 82 Ohio App.3d 202,206-207. Title 42 U.S.C. Section 3789(g) also prohibits disclosure of FBI “rap sheets” and O.R.C.
109.57 prohibits disclosure of Ohio Bureau of Criminal Investigation (BCI) rap sheets. State ex rel. Lippitt v. Kovacic (1991),
70 Ohio App.3d 525. O.R.C. 2913.04(C) and (D) make improper dissemination a crime.

Likewise, the fact of a person's law enforcement informant status has been held to be private.

The following statutes and regulations prohibit the disclosure of “rap sheets” to anyone outside of the law enforcement arena:
O.R.C. 109.57(C); Ohio Admin. Code section 4501:2-10-06(B); 42 U.S.C. Section 3789g(b), (c); 28 C.F.R. Section 20.33(a)
(3),50.12(b).

In addition, O.R.C. 1347, known as the Ohio Privacy Act, protects an individual's right to informational privacy by protecting
a person's interest in the collection, maintenance and use of personal information by public institutions.

That statute states, in pertinent part:
A person who is harmed by the use of personal information that relates to him and that is maintained in a personal information
system may recover damages in a civil action from any person who directly and proximately caused the harm by doing any
of the following:

(2) Intentionally using or disclosing the personal information in a manner prohibited by *25  law....”

O.R.C. 1347.10(A) (2).

Thus, the defendants, by publishing, disseminating and then publicizing Pam Ghaster's rap sheet, her Social Security number
and her informant status, as well as publishing, disseminating and then publicizing the investigatory records of the Cuyahoga
County Sheriff's Department (an investigation which purported to be an investigation of whether a Westlake police officer was
“corrupt” but instead turned into an investigation of Pam Ghaster), have invaded her privacy, pursuant to both the state statute
and common-law. For several years, appellees took every scrap of paper regarding Pam Ghaster, from news articles, to police
reports, to internal investigative reports, to investigative reports by outside agencies, and put them in the public records “box”
for the public to see. There was no vetting to determine whether the documents or the information contained in the documents
were really public. Moreover, not only was the information placed indiscriminately in the “box,” but city officials like Michael
O‘Shea directed citizens' attention to the box. Further, when a request for public records was made, the defendants made it a
point to give the requester the entire file, even if the requester was only seeking specific information.

For example, Michael Burbach, an alleged drug dealer about whom Ghaster was providing confidential information to law
enforcement authorities, at one point filed a petition for a civil protection order against Ghaster. Prior to the hearing on the *26
petition, Burbach's attorney requested all public records regarding Ghaster. In fulfilling that request, appellees sent Burbach's
attorney the entire file, including the notes and memos which memorialize Ghaster's cooperation with police regarding Michael
Burbach. To make public and to specifically turn over information indicating that a person is an informant to the subject of that
information is to put that informant's life in danger. Luckily, Burbach voluntarily dismissed his petition prior to the hearing. But
that does not excuse appellees' unconscionable conduct in publishing these materials and then directing Ghaster's neighbors,
including Burbach, to the documents indicating Ghaster was an informant.
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The harmful effect on Ghaster is obvious; not only did the disclosures alert Michael Burbach, a suspected drug dealer about
whom Ghaster had provided information to law enforcement, that Ghaster was informing on him (which led to his aborted
attempt at getting a restraining order against Ghaster), but the disclosures and the encouragement by O'Shea for residents to view
the contents of the public record file (including the non-public records) further turned neighbors against Ghaster and gave them
further ammunition to speak and think disparagingly about her; further, these disclosures encouraged neighbors like Michael
Burbach and Alex Bonilla to file police reports against Ghaster which led to criminal charges.

The trial court ruled that because Ghaster could not identify anyone who had actually used her Social Security number to her
*27  detriment, she could not prevail. The trial court also ruled, relative to the revelation of her informant status, that plaintiff

had revealed that information and further, that a reasonable person would not find that revealing one's informant status would
be highly offensive and objectionable. The trial court did not address the allegation that the defendants published Ghaster's
LEADS rap sheet.

The trial court erred. With regard to the Social Security number, the trial court used the wrong standard. It is not appellant's
burden to show specifically who saw it or who used it against her; it is the fact that the appellees disclosed it that creates the
cause of action. Further, the trial court stated that Ghaster “failed to produce evidence demonstrating that her Social Security
Number had in fact been publicized or used as a result of any alleged disclosure. The publicity element of invasion of privacy
claims requires that a matter is made public by communicating it to the public at large or to so many people that the matter must
be regarded as substantially certain to become one of public knowledge.”

There is no question the Social Security number was disclosed; it sat in the “box” for several years while Rocky River officials,
including O‘Shea, encouraged people to ask for it. The lawyer for Michael Burbach requested and was given the “box.” It
does not matter whether the information was actually seen by one or one million people; it does not matter whether it was
“publicized” as long as it was “published” or “made public” by the City and its  *28  officials.

In a defamation setting, “publishing” means only that a third person see the materials in question. “Publication of defamatory
matter is its communication intentionally or by a negligent act to one other than the person defamed. Any act by which the
defamatory matter is communicated to a third party constitutes publication.” Hecht v. Levin, 66 Ohio St.3d 458, hnl (1993).

Analogously, “publishing” in an invasion of privacy setting also means making something public or making it available to at
least one person. This would include people within the government of the City of Rocky River; what right to O'Shea, Gulas or
any other city official have to view Ghaster's Social Security number as part of a purportedly-public file?

As to Ghaster's informant status, the record reflects that the documents containing Ghaster's informant status, as well as the
Sheriff's investigative report, which was also contained in the “box” of public records, are dated as far back as March, 2005.
Notes from Ghaster containing confidential information for the Rocky River police are dated in 2006 and 2007. See MSJ
Response at Exhibits 4-12. The hearing at which Ghaster purportedly “publicized” her law enforcement informant status was
not until April 17, 2008. See Defendants' Reply to Plaintiffs' Response to Defendants' MSJ, filed January 14, 2013 at Exhibit
I. In fact, Ghaster called the Westshore Enforcement Agency agent to the witness stand in her criminal proceedings because
the information had already been publicized by its placement in the “box.” See, *29  also, Defendants' Reply to Plaintiffs'
Response to Defendants' MSJ, filed January 14, 2013 at Exhibit J, showing just a few of the people who were sent the “box”
in response to public records requests prior to April 17, 2008, including the Cleveland Plain Dealer.

Thus, the trial court erred by implying that Ghaster had waived her right to privacy by publicizing her informant status when
in fact the information had already been publicized by the appellees.

As to the statement that the publication of her informant status would not be considered highly offensive to a reasonable person,
this statement is surely incorrect. The attorney for the very person Ghaster was providing information about made a public
records request and presumably received the documents showing that Ghaster was informing on his client, a suspected drug
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dealer. It should go without saying that a reasonable person would be highly offended (if not afraid for his or her safety) to
find out that his or her informant status had been revealed publicly and especially to the person about whom the informant was
providing information. Why else would the informant be considered confidential, other than to maintain that confidentiality?
Why else would there be laws and rules preventing the disclosure of such information if a reasonable person would not be
offended by the information's release? Why else wouldn't the identity of confidential informants be considered public record
information? The trial court erred by declining to find “that a reasonable person would find one's status as a *30  confidential
informant is considered highly offensive and objectionable.” See trial decision, March 15, 2013.

As to the allegation that publishing Ghaster's LEADS rap sheet constitutes an invasion of privacy, the trial court did not address
this issue, but for the same reasons argued above regarding the publication of one's status as a confidential informant, as well
as the arguments listing the statutes and rules and criminal sanctions prohibiting the publication of LEADS information, the
publication of a LEADS rap sheet is also an invasion of privacy. The trial court erred by granting summary judgment on this
issue.

ASSIGNMENT OF ERROR NO. 4: THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT ON
PLAINTIFFS' CIVIL CONSPIRACY CLAIMS.

To establish a civil conspiracy claim the plaintiff must prove (1) a malicious combination of two or more persons; (2) causing
injury to another person or property, and (3) the existence of an unlawful act independent from the conspiracy itself. Williams
v. Aetna Fin. Co., 83 Ohio St.3d 464. An action for civil conspiracy cannot be maintained unless an underlying unlawful act,
which would be actionable in the absence of the conspiracy, is committed Gosden v. Louis (1996), 116 Ohio App.3d 195,
219-220. The malice involved in the tort is “that state of mind under which a person does a wrongful act purposely, without
a reasonable or lawful excuse, to the injury of another.” Pickle v. Swinehart (1960), 170 Ohio St. 441,443, cited in Kelley v.
Buckley (2011), 193 Ohio App.3d 11, P70,71.

*31  In this case, appellants allege that the appellees conspired with the Ghasters' neighbors to unlawfully force the Ghasters out
of the neighborhood, using trumped up legal charges and invasions of Pam Ghaster's privacy. The evidence of this conspiracy
is O'Shea's e-mails back and forth with Zuercher, in which O‘Shea invites Zuercher to look through the public records, to tell
others to look through the public records, to set up a meeting with him to discuss Pam Ghaster, to make sure the local councilman
is involved, to have the defendant in a pending criminal case call him and most importantly, offering to work together to do what
needs to be done to Pam Ghaster in the future. Those e-mails presaged exactly what happened; other neighbors, emboldened
by O'Shea's plea, came to the police and O‘Shea with picayune complaints, which O‘Shea turned into criminal complaints, all
aimed at getting Ghaster out of the neighborhood. The most glaring example proves appellants' theory; Alex Bonilla, the tenant
of Zuercher's who had gotten the noise ticket which precipitated the e-mail exchange between Zuercher and O‘Shea which
resulted in Zuercher asking O‘Shea to drop the ticket, filed a police report in September, 2007 in which he reported that Pam
Ghaster called him “fat boy” and “little dick.” The result was that O‘Shea charged Pam Ghaster with two counts of disorderly
conduct persisting. Those charges were eventually dismissed by O‘Shea, but the point was made; anything Pam Ghaster does,
including calling someone a name, will result in criminal charges. Likewise, when a neighbor reported third-hand information
that Pam Ghaster had said something derogatory about another neighbor, *32  O'Shea charged Pam Ghaster with making false
alarms and disorderly conduct. Those charges were also dismissed just before trial by O'Shea.

Viewed in this light--not just as criminal charges but as actions in furtherance of a conspiracy to get the Ghasters to move out
of the neighborhood--a jury could see the criminal charges as part of a full-court press that took several forms; direct neighbors
to all of the negative information contained in the “box,” including information that is supposed to be protected from public
scrutiny, like Social Security numbers, rap sheets, evidence that she was working as an informant to rid the neighborhood of
drug dealers; encourage neighbors to report every thing that Pam Ghaster does that O‘Shea could somehow turn into criminal
charges; offer to meet with a criminal defendant; offer to meet with neighbors to “work together” to “do what we need to do
in the future;” encourage a group of neighbors to form an anonymous group, in this case known as illagers of South Island to
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work with the City, the police, the mayor and the prosecutor to “reclaim our village.” In short, what the appellees did was to
put word out on the street that it is open season on Pam Ghaster, and some of her neighbors were all too happy to take the bait.

The trial court granted summary judgment on the civil conspiracy claim because a conspiracy claim requires an underlying
tort and the trial court had granted summary judgment on the invasion of privacy claim and therefore, there was no underlying
tort. However, if appellants are correct and in stating that the *33  trial court erred in dismissing the invasion of privacy claim
and/or the malicious prosecution claim, then the civil conspiracy claim is viable. If any one or more of the appellees conspired
with citizens to further a scheme to get the Ghasters out of the neighborhood, and in the process committed the torts or either
invasion of privacy or malicious prosecution, then appellants will have proven the elements of a civil conspiracy.

The trial court did not consider the malicious prosecution claim in assessing the viability of the civil conspiracy claim because
it had dismissed the malicious prosecution claim at the Rule 12(B) (6) stage. However, if that claim is reinstated, appellants
should be permitted to argue on remand not only that the appellees committed malicious prosecution, but that the City and
O‘Shea committed malicious prosecution as part of the civil conspiracy.

ASSIGNMENT OF ERROR NO. 5: THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO
THE CITY OF ROCKY RIVER BASED ON POLITICAL SUBDIVISION IMMUNITY.

The trial court held that the City of Rocky River is immune pursuant to O.R.C. 2744 and that none of the exceptions apply.

However, one of the exceptions to political subdivision immunit reads as follows:

(5)...[A] political subdivision is liable for injury, death, or loss to person or property when civil liability is
expressly imposed upon the political subdivision by a section of the Revised Code....” O.R.C. 2744.02(B)
(5).

*34  In this case, liability for wrongful disclosure of private personal records is imposed on a political subdivision pursuant to
O.R.C. 1347.10 and O.R.C. 109.57(C). Therefore, the City of Rocky River is not entitled to immunity.

In this case, there are questions of fact as to whether the City of Rocky River is entitled to political subdivision immunity
precluding summary judgment. The trial court's ruling granting immunity to the City should be reversed.

ASSIGNMENT OF ERROR NO. 6: THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO
DEFENDANTS WAGNER AND GULAS BASED ON QUALIFIED IMMUNITY.

The trial court also held that the individual city defendants, Wagner and Gulas, are immune from their actions pursuant to
O.R.C. 2744. (The trial court also granted dismissal as to Bemer and O'Shea pursuant to the Rule 12(B)(6) motion earlier in
the case; the appeal of that ruling is handled in Assignment of Error #2.)

O.R.C. 2744.03(A)(6) stands for the proposition that employees of political subdivisions are immune unless their actions or
omissions were manifestly outside the scope of their employment or official responsibilities, or their acts or omissions were
with malicious purpose, in bad faith or in a wanton or reckless manner.

The evidence, viewed in a light most favorable to appellants, shows that the individual defendants acted in bad faith and
maliciously. The e-mail from O‘Shea to Gulas and Wagner of February 22, 2008, in which O‘Shea tells the two police officers
*35  that they must “put a lid on” the anonymous letters coming from citizens, can at the very least create an inference that

the appellees were working with citizens to maliciously carry forth the conspiracy. When added to the other evidence of both
the invasion of privacy and the conspiracy, it is clear that--or at least there is a genuine issue of material fact about--something
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untoward was going on; the appellees acted maliciously or in bad faith toward the appellants by invading their privacy and
working with the Ghasters' neighbors to help get the Ghasters out of the neighborhood.

Police and prosecutors are supposed to investigate and prosecute crimes, not manufacture evidence and work to force citizens
from their homes. Further, these acts cannot be said to be within the scope of the employees' job responsibilities. It is not the
function of city officials to use the legal system and their powers to rid a neighborhood of citizens, even if those citizens are
unpopular. Contrary to the rulings of the trial court, appellants have presented sufficient evidence to create a question of fact
as to whether the individual defendants are entitled to immunity.

CONCLUSION

For the reasons set forth above, this Court should reverse the rulings of the trial court; on the malicious prosecution claim,
this Court should reverse the dismissal and remand the matter to the trial court with instructions to allow discovery on the
merits *36  of appellants' claims; on the invasion of privacy and civil conspiracy claims, this Court should reverse the grant of
summary judgment and remand the matter to the trial court with instructions to set the matter for trial. Likewise, regarding the
grant of immunity to all defendants, this Court should reverse the grant of immunity and remand the matter with instructions
to set the matter for trial (with regard to defendants City of Rocky River, Wagner and Gulas on the invasion of privacy and
conspiracy claims) and to permit further discovery and briefing (with regard to defendants Bemer and O'Shea on the malicious
prosecution, invasion of privacy and civil conspiracy claims).
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