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*1  INTEREST OF THE AMICI CURIAE

The Amici Curiae parties include the following: The Arc of Ohio, National Alliance on Mental Illness of Ohio, The People
First of Ohio, the National Coalition for a Civil Right to Counsel, Ohio Poverty Law Center, LLC, Southeastern Ohio Legal
Services, the Legal Aid Society of Columbus, Advocates for Basic Legal Equality, Inc., the Legal Aid Society of Cleveland,
the Legal Aid Society of Southwest Ohio, Community Legal Aid Services, Inc., and Pro Seniors.

The Arc of Ohio, a statewide membership association, advocates for human rights, personal dignity and community participation
of individuals with intellectual and developmental disabilities. The National Alliance on Mental Illness (“NAMI”) is the nation's
largest grassroots mental health organization. NAMI of Ohio is dedicated to improving the quality of life, dignity and respect for
persons with serious mental illness and to offering support to their families and close friends. People First of Ohio is a statewide
organization that facilitates the establishment of local chapters of persons with disabilities in Ohio who are self-advocates.

The Arc of Ohio, NAMI Ohio and People First of Ohio each represent the interests of individuals with serious mental illness or
developmental disabilities. These individuals are among those most affected by guardianship proceedings. Many of them are
indigent and thus vulnerable to potential abuses in the guardianship system. These individuals are precisely the population in
most need of protection through the appointment of counsel in guardianship termination hearings.

The following legal aid organizations have a particular interest in the outcome of this case because of their frequent
representation of low income clients with mental impairments or other mental health issues and their history of collaboration
with community mental health *2  centers, fair housing programs, and disability advocacy organizations. Legal Aid
organizations in Ohio also have a longstanding interest in issues concerning the right to appointed counsel for indigent parties.
For example, Southeastern Ohio Legal Services represented the relator in the landmark case of State ex rel. Asberry v. Payne,
82 Ohio St. 3d 44, 693 N.W. 2d 794 (1998), and the Ohio Legal Assistance Foundation filed an amicus curiae brief with the
Supreme Court of Ohio in support of the relator in Asberry.

Advocates for Basic Legal Equality, Inc. (ABLE) is a nonprofit civil legal service provider with the mission of providing high
quality legal assistance to low-income persons in 32 counties in northwest and west central Ohio.

The Legal Aid Society of Cleveland is the law firm for low-income families in northeast Ohio. Its mission is to secure justice
and resolve fundamental problems for those who are low-income and vulnerable by providing high quality legal services and
working for systemic solutions that empower those it serves.

The Legal Aid Society of Southwest Ohio, LLC, an affiliate of the Legal Aid Society of Greater Cincinnati, provides a broad
range of civil legal services to low-income persons in southwest Ohio.

Community Legal Aid Services, Inc. (CLAS) provides legal representation to low-income and elderly individuals in an eight-
county area in northeast Ohio. The mission of CLAS is to secure justice for and protect the rights of the poor and to promote
measures for their assistance.

Legal Aid of Western Ohio, Inc. (LAWO) is a non-profit regional law firm that provides high quality legal assistance in civil
matters to help eligible low-income individuals and groups in western Ohio achieve self-reliance, and equal justice and economic
opportunity.
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*3  The Ohio Poverty Law Center is a nonprofit law office that pursues statewide policy and systemic advocacy to expand,
protect, and enforce the legal rights of low-income Ohioans. Among other things, the Ohio Poverty Law Center seeks to right
the stigmatization and exploitation of, and discrimination against, low-income and vulnerable Ohioans.

The Legal Aid Society of Columbus represents low-income persons and seniors with legal problems in a variety of areas,
including housing, consumer, public benefits, and domestic relations in a six-county area of central Ohio. Over the past decade
the Legal Aid Society has represented clients with disabilities in over seven thousand cases and has assisted clients with over
one hundred guardianship proceedings, including defense of petitions for involuntary guardianship.

Southeastern Ohio Legal Services serves the low-income people of thirty of the most chronically poor and isolated counties
of central and Appalachian Ohio. It has extensive experience seeing the impact being unrepresented in court has on
litigants, especially the less educated, less sophisticated, lower functioning, and mentally ill and advocating for their need for
representation to ensure meaningful access to the court. See State ex rel. Asberry v. Payne, 82 Ohio St. 3d 44, 693 N.E.2d
794 (1998); Wright v. Smith, 4th Dist. No. 1475, 1989 WL 4284 (Jan. 19, 1989); Strizak v. Strizak, 7th Dist. No. 11 CA 872,
2012-Ohio-2367.

Pro Seniors, Inc. is a nonprofit civil legal service provider with the mission of providing legal assistance to seniors in southwest
Ohio, as well as legal advice to any senior statewide.

The National Coalition for a Civil Right to Counsel (NCCRC) is an unincorporated association formed in 2004 that seeks
to advance the recognition of a right to counsel in civil cases involving fundamental interests and basic human needs, such
as shelter, safety, sustenance, health, and child custody. NCCRC is comprised of over 240 participants from 35 states, *4
including civil legal services attorneys, supporters from public interest law firms, and members of the private bar, academy, state/
local bar associations, access to justice commissions, national organizations and others. NCCRC supports litigation, legislation
and other advocacy strategies seeking a civil right to counsel, including amicus briefing where appropriate. In this vein, NCCRC
participants worked closely with the American Bar Association's Presidential Task Force on Access to Justice on its 2006
Resolution (which passed the ABA House of Delegates on a unanimous vote) that urges federal, state and territorial governments

to recognize a right to counsel in certain civil cases. 1  By promoting such a civil right to counsel, NCCRC works tirelessly to
try to close the “justice gap” in the United States that has grown to the point where less than 20 percent of the legal needs of

poor people are addressed. 2

It is important to emphasize that the Amici Curiae do not take a position in this case on the merits of whether the Relator
McQueen should in fact be entitled to terminate the guardianship and leave the nursing home as he desires. The Amici Curiae
parties instead vigorously assert that McQueen has the statutory right to counsel to represent him at a hearing in which that
determination is made. A denial of counsel to McQueen at the review hearing essentially denies him the opportunity to make a
full and fair presentation. If McQueen is entitled to termination of the guardianship, he should have the right through counsel
to present those facts and advocate his position.

STATEMENT OF FACTS AND CASE

*5  In the interests of judicial economy, Amici adopt by reference the Statement of Facts and Case submitted by Appellant
James L. McQueen.

ARGUMENT
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Proposition of Law: An indigent ward who alleges competency and who requests a guardianship
review hearing is entitled to appointed counsel pursuant to R.C. 2111.02 and R.C. 2111.49 (C).

I.Appellant McQueen Has a Statutory Right to Appointed Counsel in a Hearing to Determine Termination of
Guardianship.

McQueen had a statutory right to an appointed attorney at the initial hearing to determine guardianship. After being confined to
a nursing home for two years, he now believes his mental illness is controlled and requests that his guardianship be terminated.
McQueen likewise has a statutory right to appointed counsel to determine the termination of guardianship.

R.C. 2111.02 establishes the procedures for the appointment of a guardian for an alleged “incompetent” person and the due
process rights of that person. R.C. 2111.02 (C) provides that the court shall conduct a hearing prior to the appointment of a
guardian in accordance with several enumerated requirements, one of which is the right to counsel appointed at the Court's
expense if the alleged incompetent is indigent. R.C. 2111.02 (C)(7) states in pertinent part:
(C) Prior to the appointment of a guardian or limited guardian under division (A) or (B)(1) of this section, the court shall conduct
a hearing on the matter of the appointment. The hearing shall be conducted in accordance with all of the following:

(7) If the hearing concerns the appointment of a guardian or limited guardian for an alleged incompetent, the alleged
incompetent has all of the following rights:

*6  (d) If the alleged incompetent is indigent, upon the alleged incompetent's request:

(i) The right to have counsel and an independent expert evaluator appointed at the court's expense. (Emphasis added).

Ohio statutes further provide a procedure whereby a ward has the right to challenge the continued necessity of a guardianship,
in this case alleging return to competence. R.C. 2111.49 states that “a hearing shall be held in accordance with Section 2111.02
of the Revised Code to evaluate the continued necessity of the guardianship.” R.C. 2111.49(C) states in pertinent part:

(C) Except as provided in this division, for any guardianship, upon written request by the ward, the ward's
attorney, or any other interested party made at any time after the expiration of one hundred twenty days from
the date of the original appointment of the guardian, a hearing shall be held in accordance with Section
2111.02 of the Revised Code to evaluate the continued necessity of the guardianship. (Emphasis added).

By explicitly incorporating the due process rights enumerated in R.C. 2111.02 and R.C. 2111.49 establishes the right to
appointed counsel in a hearing to determine the continuation of the guardianship, just as that right exists for the initial
appointment hearing.

R.C. 2111.02 and 2111.49 should be read in pari materiaa, as conceded by Respondent. In State ex rel. Asberry v. Payne,
Asberry claimed she was entitled to appointed counsel in her juvenile court custody proceeding pursuant to R.C. 2151.352,
which incorporated the right to counsel by reference to Chapter 120 of the Revised Code. State ex rel. Asberry v. Payne, 82 Ohio
St. 3d 44, 46, 693 N.E.2d 794 (1998). In upholding the right to counsel, this Court stated that the two statutes, R.C. 2151.352 and
R.C. Chapter 120, should be read in pari materia and that R.C. 2152.352 incorporates the statutory procedures of R.C. Chapter
120 to provide appointed counsel. Id. at 47. Respondent urges that this case is not persuasive because *7  R.C. 2152.352 was
subsequently amended. But the later amendment of the statute certainly does not alter or limit the reasoning of the Court.

In In re Davis, the Court again addressed the interpretation of an incorporating statute. In re Davis, 84 Ohio St. 3d 520, 521-522,
705 N.E.2d 1219 (1999). R.C. 2151.414 (A) provided that where a motion for permanent child custody is filed, “[t]he Court
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shall conduct a hearing in accordance with R.C. 2151.35.” This Court held that judgment must be entered within seven days
of such hearing because R.C. 2151.35 so required, stating:

Because R.C. 2151.35 (B)(3) required a decision within seven days following the conclusion of a
dispositional hearing, judges ruling on R.C. 2151.414 permanent custody motions must meet that time limit
where the motion was filed prior to the September 18, 1996 amendment to R.C. 2151.414. In re Davis at 522.

In both Asberry and Davis, this Court interpreted the statutes by applying the requirements of the separate incorporated statute.
In this case, R.C. 2111.49 (C) mandates that the guardianship review “hearing shall be held in accordance with Section 2111.02
of the Revised Code.” This incorporation by reference does not permit the Respondent to choose selectively only those due
process provisions it likes. Instead, the Probate Court is compelled to conduct the hearing in all respects in accordance with
Section 2111.02.

Respondent argues that the R.C. Section 2111.49 (C) review hearing does not incorporate the right to appointed counsel,
reasoning that the language of Section 2111.02 (C)(7) explicitly limits the right to appointed counsel only to the initial
appointment hearing for an alleged incompetent. Indeed, R.C. 2111.02(C)(7)(d)(i) does state that “if the hearing concerns the
appointment of a guardian or limited guardian for an alleged incompetent,” an indigent ward has the right to appointed counsel.
But this reasoning is nonsensical. It is obvious that R.C. Section 2111.49(C) applies to review hearings and that R.C. Section
2111.02, the statute incorporated, *8  addresses the original appointment hearing. But the only logical meaning of Section
2111.49(C) is that the due process rights in the appointment hearing necessarily apply in the review hearing. R.C. Section
2111.02 applies broadly to the appointment of guardians for both minors and those deemed incompetent. R.C. 2111.02(A). The
statute then provides more robust hearing rights with respect to the appointment of guardians for alleged incompetents. Hence,
R.C. Section 2111.02(C)(7) makes explicit provision for the appointment of counsel for those alleged incompetent as distinct
from minors, who are not offered that right. The same rights are necessarily incorporated into the review hearing.

Respondent asserts that if McQueen's position were to prevail, guardianship review hearings would be converted into adversarial
court proceedings. It characterizes these hearings as a “gentle inquiry into the ward's current status and the issues that give rise
to the request for review.” Respondent's Brief to Show Cause Why Counsel Should Not Be Appointed in Compliance With
Alternative Writ Issues, January 20, 2012, at 13. If the hearing is limited to a mere review of the ward's current status, such a
“gentle inquiry” may be appropriate. But here, where McQueen has asserted that he has been restored to competency and desires
termination of the guardian, he is entitled to the very right which the statute provides, the right to an appointed counsel. The
serious liberty interests at stake and the characterization of guardianship review proceedings as “gentle” are, in cases such as
McQueen‘s, incompatible. Indeed, the State acknowledges that in such circumstances, the Probate Court typically requires the
guardian to provide an updated medical evaluation from a qualified professional. Affidavit of David M. Mills, Magistrate and
Guardianship Director with the Cuyahoga County Court of Common Pleas, Exhibit D to Respondent's Brief Show Cause. That
is an important component of the review hearing. The statute provides for both an independent medical report and an attorney
appointed *9  at Court expense at the appointment hearing. R.C. 2111.02 (C)(7)(d)(i). Both are integral to the hearing required
in “accordance with Section 2111.02 of the Revised Code.” The State recognizes one prong of its requirement for indigents in
the review, hearing. McQueen now seeks relief from this Court to implement the second prong, the right to appointed counsel.

II. Other States With Statutes Similar to Ohio Have Established the Right to Appointed Counsel in a Guardianship
Review Hearing.

Many states have enacted statutory provisions similar to the Ohio statutes which establish a right to appointed counsel in the
initial guardianship hearing and then reaffirm the same right in the guardianship review hearing by an incorporating reference.
These other states likely modeled their statutes on the Uniform Probate Code, which adopted a similar structure.
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Since 1982, the Uniform Probate Code (“UPC”) has provided an explicit right to appointed counsel in the initial determination
of a guardian for an incapacitated person. UPC 5-305 states in pertinent part as follows:
(a) Upon receipt of a petition to establish a guardianship, the court shall set a date and time for hearing the petition and appoint
a [visitor]. The duties and reporting requirements of the [visitor] are limited to the relief requested in the petition. The [visitor]
must be an individual having training or experience in the type of incapacity alleged.

Alternative A

(b) The court shall appoint a lawyer to represent the respondent in the proceeding if:

(1) requested by the respondent;

(2) recommended by the [visitor]; or

(3) the court determines that the respondent needs representation.

*10  Alternative B

(b) Unless the respondent is represented by a lawyer, the court shall appoint a lawyer to represent the respondent in the

proceedings, regardless of the respondent's ability to pay. 3

In 1997, the UGPPA was amended at Uniform Probate Code 5-305 to provide the alternative statutes as stated above.

The 1997 version of the Uniform Guardianship and Protective Proceedings Act, now codified at Uniform Probate Code 5-318,
also provided for the same right to appointed counsel in guardianship termination proceedings by language incorporating the
procedural requirements of the original appointment hearing as follows:

(c) Except as otherwise ordered by the court for good cause, the court, before terminating a guardianship,
shall follow the same procedures to safeguard the rights of the ward as apply to a petition for guardianship.
Upon presentation by the petition of the evidence establishing a prima facie case for termination, the court
shall order the termination unless it is proven that continuation of the guardianship is in the best interest
of the ward. (Emphasis added).

The comments to Uniform Probate Code 5-318 make explicit that the provision which requires the court to “follow the same
procedures to safeguard the rights of the ward as apply to a petition for guardianship” means exactly what it says, including
the appointment of counsel:

Subsection (c) requires the court in terminating a guardianship to follow the same procedures to safeguard
the ward's rights as apply to a petitioner *11  for appointment of a guardian. This includes the appointment
of a visitor and, in appropriate circumstances, counsel.

Although Ohio has not adopted the UPC, the statutory structure for the appointment of counsel is identical in both the UPC
and the Ohio statutes - the explicit right in the initial determination of guardianship (R.C. 2111.02 and UPC 5-305) and the
continuation of that right in the hearing to evaluate the termination of guardianship by incorporating the procedural safeguards
established in the appointment hearing (R.C. 2111.49 (C) and UPC 5-318).
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Jurisdictions adopting statutory schemes similar to the UPC have incorporated the right to appointed counsel from their
respective appointment statutes into their termination statutes. See, e.g., In Re Guardianship of Williams, 159 N.H. 318, 329,
986 A.2d 559, 567 (2009). In In Re Guardianship of Williams, the Supreme Court of New Hampshire explained that state's
termination of guardianship statute - N.H. Rev. Stat. Ann. 464-A:40,11(c) - which provides: “the court shall hold a hearing
similar to that provided for in N.H. Rev. Stat. Ann. 464-A:8 and N.H. Rev. Stat. Ann. 464-A:9” (emphasis added). While neither
N.H. Rev. Stat. Ann. 464-A:8 or N.H. Rev. Stat. Ann. 464-A:9 explicitly state the right to appointed counsel in the termination
hearing, the Supreme Court of New Hampshire interpreted this language to incorporate the right to appointed counsel provided

in appointment hearings 4  , stating as follows:

[P]rovides for broad standing to commence proceedings designed to protect the ward by removing limitations on the ward's
rights. At the termination hearing, conducted in a manner similar to that of the guardianship hearing and with the wards rights
protected by counsel, the burden is on the guardian to prove that the grounds for the appointment of the guardian continue to
exist, see RSA 464-A:40, II(c).” 159 N.H. at 329. (Emphasis added).

*12  Likewise, Minnesota's appointment of guardian statute, Minn. Stat. Ann. 524.5-304(b) provides: “[t]he court shall appoint
counsel to represent the proposed ward for the initial proceeding,” while its termination of guardianship statute, similar to the
UPC, provides that “the court, before terminating a guardianship, shall follow the same procedures to safeguard the rights of
the ward as apply to a petition for guardianship.” (Emphasis added). Minn. Stat. Ann. 524.5-304(b); 524.5-317(b). In Greer v.

Prof. Fiduciary, Inc., 792 N.W.2d 120, 127-28 (Minn. Ct. App. 2011), the Minnesota court explained that a ward is guaranteed
the right to appointed counsel in termination or modification hearings held under Minn. Stat. Ann. 524.5-317(b), pursuant to
Minn. Stat. Ann. 524.5-304(b), stating in pertinent part:

In fact, the conservatorship and guardianship statutes contain numerous provisions to ensure that
incapacitated persons are informed of, and may participate in, the proceedings... Both the conservatorship
and a guardianship statutes also guarantee incapacitated persons the right to counsel in these
proceedings ... Incapacitated persons have frequently invoked these rights to challenge the conduct of their
conservators and guardians in the probate court. (Emphasis added).

Twelve states plus the District of Columbia have followed, or drafted their guardianship statutes in similar fashion to, the UPC's

termination statute - demonstrating that they provide the right to appointed counsel pursuant to the incorporation language. 5

Likewise, 16 jurisdictions have gone a step further and explicitly provided the right to appointed counsel within their *13

respective termination proceeding statutes. 6  In all, excluding Ohio, there are 28 jurisdictions that require the right to appointed
counsel in termination proceedings, either explicitly within the statute or by incorporating the right from their appointment

statutes. Meanwhile, seven states provide the right to appointed counsel in termination proceedings on a discretionary basis. 7

Ohio's review hearing statute contains the same incorating elements as the UPC and the statutes of other states which provide
the right to appointed counsel and, as a result, should be interpreted in the same fashion.

In addition to Ohio's guardianship review hearing statute, Ohio statutes provide the right to appointed counsel through

incorporation language in a hearing regarding the review of continued civil commitment. 8  R.C. 5122.15(H) provides, in
pertinent part:

Upon request of a person who is involuntarily committed under this section, or the person's counsel, that is made more than
one hundred eighty days after the person's last full hearing, mandatory or requested, the court shall hold a full hearing on the
person's continued commitment.

The requirements of a “full hearing” are enumerated in R.C. 5122.15(A), which states in pertinent part:
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(A) Full hearings shall be conducted in a manner consistent with this chapter and with due process of law. The hearings shall
be conducted by a judge of the probate court or a referee designated by a judge of the probate *14  court and may be conducted
in or out of the county in which the respondent is held. Any referee designated under this division shall be an attorney.

(4) The respondent shall be informed that the respondent may retain counsel and have independent expert evaluation. If the
respondent is unable to obtain an attorney, the respondent shall be represented by court-appointed counsel. If the respondent
is indigent, court-appointed counsel and independent expert evaluation shall be provided as an expense under section 5122.43
of the Revised Code. (Emphasis Added).

While R.C. 5122.15(H) does not explicitly provide for the right to appointed counsel in continued commitment proceedings,
Ohio courts have held that all of the requirements of a full hearing from R.C. 5122.15(A) are incorporated into the continued
commitment proceedings by virtue of the incorporation language. See, e.g., In re Jones, 10th Dist. No.80AP-153, 1980 WL
353779, at *2 (Nov. 4, 1980) (holding that an individual is entitled to a full hearing, as defined in R.C. 5122.15(A), on the
issue of continued commitment); see also In re Kuehne, 12th Dist. No. CA98-09-192, 1999 WL 527755, at *9 (July 6, 1999)
(“a hearing regarding an application for continued commitment is, in essence, a de novo hearing which must be conducted in
accordance with R.C. Chapter 5122”).

In both guardianship and civil commitment proceedings, the ward is stripped of his liberty until he is determined mentally
capable of caring for himself. See, e.g., Goss v. Fiorini, 108 Ohio St. 115 (1923) (an adjudicated incompetent's contracts are
void). The focus of both proceedings is to deprive an individual of his freedom based on the individual's mental incapacity.
Further, that deprivation should only continue so long as the incapacity continues. Thus, the right to counsel is necessary for
the incompetent in both proceedings.

*15  Just as the statutory due process rights in initial commitment proceedings-enumerated in R.C. 5122-5122.15(A)-have
been incorporated into continued commitment proceedings under R.C. 5122.15(H), the due process rights enumerated in R.C.
2111.02 (A) must be incorporated into review hearings under R.C. 2111.49 (C).

III. Public Policy Strongly Favors Appointment of Counsel for Indigent Ohioans Subject to Guardianship Because
They Comprise an Especially Vulnerable Segment of the Population.

Guardianship review cases affect the health, safety, and liberty of an especially vulnerable population. People subject to
guardianship are dealing with serious mental illnesses or disabilities, and also with a long history of discrimination and a denial
of their basic due process rights. Even as recently as the 1960s, it was very easy for people with mental illness and developmental
disabilities in the United States to be “committed” to secure facilities with relatively little procedure or focus on their rights
or their humanity. See A. Frank Johns, Ten Years After: Where is the Constitutional Crisis with Procedural Safeguards and
Due Process in Guardianship Adjudication?, 7 Elder L.J. 33, 52-58 (1999). Although mental health care is improving for most
Americans, it may be declining for people with debilitating mental illnesses. S. Dingfelder, Mental Health Care: Vulnerable
Populations Still Left Behind, Monitor On Psychology, Vol. 40 No. 10 (November 2009) 11. As the Ohio statute defines it,
“incompetent” individuals subject to guardianship under R.C. 2101, et seq., are “so mentally impaired as a result of a mental
or physical illness or disability. that the person is incapable of taking proper care of the person's self or property or fails to
provide for the person's family...” R.C. 2111.01(D).

*16  “Vulnerability is cumulative over the life course.” David Mechanic & Jennifer Tanner, Vulnerable People, Groups,
and Populations: Societal View, 26 Health Affairs No. 5 (2007) 1220. Factors most likely to lead to vulnerability - that is,
susceptibility of harm - include poverty, race, lack of social support, physical and cognitive impairments, and illness. Id. at 1224.
In guardianship review cases such as the case at issue here, the determination has already been made that the ward is, or was at
one time, incompetent under the standard set forth in R.C. 2111.01(D). Moreover, in cases, as here, where the ward at issue is
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indigent - that is, “an individual who at the time of his need is determined is unable to provide the payment of an attorney” - the
vulnerability of the ward is heightened due to his lack of resources to fight his previous designation as incompetent. R.C. 120.03.

The consensus has long been that this especially vulnerable population is entitled to special procedural protections before their
ability to control their own lives may be taken away from them and put in the hands of a guardian. As early as 1987, the American
Bar Association, recognizing the particular vulnerability of individuals in these circumstances, adopted a policy calling for a
right to counsel in guardianship and conservatorship cases. American Bar Association Commission on Legal Problems of the
Elderly, 112 No. 2 Annu. Rep. A.B.A. 31 (1987). Moreover, as mentioned above, in 1997, the Uniform Guardianship and
Protective Proceedings Act was amended to, among other things, strengthen its right to counsel for people in guardianship cases,
recommending that states either provide appointment of counsel for people subject to guardianship on request or as a mandatory
matter in every guardianship and conservatorship proceeding. See National Conference of Commissioners on Uniform State
Laws, Guardianship and Protective Proceedings Act Summary (2012), http:// uniformlaws.org/ActSummary.aspx? title *17
=GuardianshipandProtectiveProceedingsAct (accessed July 29, 2012).

There are good reasons for these recommendations; stories of wards being victimized by their guardians are ubiquitous. See,
e.g., James Eli Shiffer, Feb. 15: 2 Years and $672,808 Gone, Star Tribune (Feb. 16, 2009) West Metro 1 (describing how an
85-year-old woman's guardian and conservator stole over $600,000 from her). Often wards cannot escape from the control of
guardians without the help of an attorney. See, e.g., Robert Fleming, Ward Should Be Allowed to Express Wishes, Hire Counsel,
12 Legal Issues No. 41 (April 11, 2005). This is not to say that all guardians act improperly, but it does highlight how vulnerable
wards are in the guardianship relationship and how difficult it can be for them to reverse the situation once it exists.

“Incompetent” wards with a history of serious mental impairments face special barriers to effective self-representation. Thus,
to read R.C. 2111.02 and 2111.49 to say that the individuals who comprise this vulnerable population, once committed and
denied the right to control their own lives, liberty, and property, should thereafter be denied access to the counsel who could
help them establish their renewed or revived competence and ability to resume control over their lives is cruel, inhumane,
and inconsistent with at least 50 years of American public policy. In essence, this would mean that a prior determination of
incompetency is permanent, notwithstanding the guardianship review proceeding, since a ward without counsel will stand little
chance of reversing the prior finding of incompetency. The Ohio statutory protections exist because the population they seek
to protect is, by definition, incapable of defending itself.

IV. There Is an Equal Necessity for Appointment of Counsel for Indigent Parties in Initial Guardianship and
Guardianship Review Hearings.

In 1987, in issuing its Recommended Judicial Practices to protect the rights of the alleged incompetent in guardianship hearings,
the American Bar Association (ABA) recognized that *18  individuals subject to an adjudication of incompetence and the
loss of control of their lives, liberty and property, were entitled to assistance in investigating and challenging the allegation
of their incompetence. See American Bar Association Commission on Legal Problems of the Elderly, 112 No. 2 Annu. Rep.
A.B.A. 31 (1987). The medical evidence necessary to establish the need for a guardian to manage an incompetent individual's
affairs may be far too complex for that individual to challenge effectively on a pro se basis, especially given the vulnerability
and alleged mental incompetence of the individual at issue. This is why Ohio law requires that an attorney be provided to
alleged incompetents prior to the hearing that would commit them. R.C. 2111.02 (C)(7). But the same complicated medical
evidence will likely be necessary if that ward seeks later to have the declaration of incompetency removed and the guardianship
terminated in a review hearing. A ward that could not understand and effectively challenge such evidence during the initial
hearing may be no better suited to find and present evidence of his or her alleged restored competence later. See Craig Hopper,
Guardianship, Chapter 10, Modification and Restoration of Guardianships 1 (2003) (describing cases that illustrate the struggles
and legal complications for wards who want to restore or modify their rights after being subject to guardianships).

Despite the fact that the burden of proving incompetence by clear and convincing evidence remains on the guardian or applicant
for guardianship even in guardianship review hearings, the ward still faces an uphill battle. R.C. 2111.49 (C). The ward is at a
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great disadvantage if he or she does not have an attorney, especially if the guardian opposes his or her claim of competency.
See, e.g., Denise McClure, Don't Be Afraid to See What You See, Detroit Legal News (May 9, 2012), http://ww.legalnews.com/
Detroit/1317983/ (describing the case of a trusted guardian and conservator who managed the affairs of minors and incompetent
adults for *19  over 30 years while stealing over $2 million of his wards' money); Robert Fleming, Ward Should Be Allowed
to Express Wishes, Hire Counsel, 12 Legal Issues No. 41 (April 11, 2005). The stakes are too high, and the issues far too
complicated, to leave vulnerable wards without the assistance of needed counsel in guardianship review hearings.

Wards that have been adjudicated incompetent do not lose their interest in their personal autonomy and ability to make decisions
on their own behalf upon entering a guardianship relationship. Wards sometimes regain their mental faculties and, when they
do, they have a strong interest in restoring their capacity for independent decision making. The stories of stroke victims, for
example, recovering their mental faculties through rehabilitation demonstrates that such recovery is possible. See University
of Iowa Health Care, Stroke-Induced Mental Impairments (2005), http:// www.uihealthcare.com/topics/cardiovascularhealth/
card3042.html (accessed July 29, 2012)(noting that although damaged brain cells cannot be replaced, some of the problems
associated with strokes are caused by swollen brain cells, which comes back to normal when those cells recover). Moreover,
the harm to wards that regain their mental faculties and thereafter cannot challenge their status can be very high. In the instant
case, for example, McQueen was placed in a locked facility that he cannot leave without his guardian's permission or an order
terminating his ward status. Thus, the stakes in his guardianship review hearing are very high and the risk of harm to him if
he is not appointed counsel is extreme.

Ohio law makes imposing a guardianship on an individual difficult for good reason, and supplies due process rights, including
a right to counsel at public expense, to alleged incompetents to help avoid improper denial of people's rights to health, safety,
liberty and property. R.C. 2111.02. Given the inherent complexity of these cases and the disadvantages wards suffer as a
result of their previous finding of incompetence, public policy would not be *20  well served by finding that wards in review
proceedings cannot access the procedural rights they had at the outset of their cases. Public policy is also not well served by
keeping individuals whose competency has been restored in restrictive guardianship situations. Ohio law must be read to extend
procedural rights to wards both before they enter-and as they seek to exit- the guardianship system.

V. Failure to Appoint Counsel for Indigent Parties in Guardianship Review Hearings has a Negative Impact on the
Court System.

In April 2006, the Supreme Court of Ohio's Task Force on Pro Se and Indigent Litigants published findings that pro se litigants
pose a huge challenge for the courts. Task Force on Pro Se and Indigent Litigants, Report and Recommendation of the Supreme
Court Task Force on Pro Se and Indigent Litigants, 1 (2006). “[O]ur courts are overwhelmed with a flood of pro se litigants,
who represent as much as eighty percent of the caseloads.” Justice Earl Johnson, Jr., “And Justice for All”: When Will the
Pledge be Fulfilled?, 47 Judges' J. 5, 7 (2008). Pro se litigants neglect court and statutory deadlines and have a difficult time
grasping the law and rules of the court. Beverly W. Snukals and Glen H. Sturtevant, Jr., Pro Se Litigation: Best Practices from
a Judge ‘s Perspective, 42 U. Rich. L. Rev. 93 (2007) (citing Drew A. Swank, Comment, The Pro Se Phenomenon 19 B.Y.U.
J. Pub. L. 384 (2005) (quoting Tiffany Boxton, Note, Foreign Solutions to the U.S. Pro Se Phenomenon, 34. Case W. Res. J.
Int'l. L. 114 (2002))).

Typical pro se litigants fail “to present necessary evidence, suffer from procedural error, are ineffective when examining
witnesses, and fail to properly object to evidence.” ABA Coalition for Justice, Report on the Survey of Judges on the Impact of
the Economic Downturn on Representation in the Courts, 11 (2010). See also Johnson, 47 Judges' J. at 5. In a 2010 survey by

the American Bar Association's Coalition for Justice of 1,176 judges, in which 986 *21  judges completed the survey, 9  94%
of judges said that failing to present necessary evidence was the most common problem for a pro se person. ABA Coalition for
Justice at 4. Eighty-nine percent of judges “said that [unrepresented] parties were impacted by procedural errors.” Id. Eight-five
percent of judges said that unrepresented parties were ineffective at examining witnesses. Id. Pro se parties may even argue with
witnesses and call them liars. Jona Goldschmidt, How Are Courts Handling Pro Se Litigants? 82 Judicature 18 (1998). Eighty-
one percent of judges said that unrepresented parties failed to properly object to evidence. ABA Coalition for Justice at 4.
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Seventy-seven percent of judges surveyed said that unrepresented parties made ineffective arguments. Id. They “do not provide
legal research or support for their positions; they fail to prepare judgments and orders, or prepare orders that are improper or

unenforceable.” Id. at 12; see also Snukals and Sturtevant, 42 U. Rich. L. Rev. at 96; Goldschmidt, 82 Judicature at 18. 10  These
issues affect not only the unrepresented party and the court, but they also affect the other party, the court staff, lawyers, and the
court system as a whole, by impacting the efficiency and speed of the court. Snukals and Sturtevant, 42 U. Rich. L. Rev. at 96.

Seventy-eight percent of the judges surveyed stated that the court was negatively impacted when parties were unrepresented
or not well represented because, according to 90% of the judges surveyed, these parties slow down the court procedure. ABA
Coalition for Justice at 4, 12. Fifty-six percent of the courts surveyed said that they were seeing an increase in requests *22
for court appointed counsel. Id. at 14. When the judges were asked how the courts could be more efficient, eighty-six percent
responded that it could be accomplished if both parties were represented. Id.

An adult person, such as McQueen, who is appointed a guardian, is first adjudicated to be an incompetent. An incompetent
is defined under R.C. 2111.01 (D) as:

any person who is so mentally impaired as a result of a mental or physical illness or disability, or mental
retardation, or as a result of chronic substance abuse, that the person is incapable of taking proper care of
the person's self or property or fails to provide for the person's family or other persons for whom the person
is charged by law to provide, or any person confined to a correctional institution within this state.

A ward, such as McQueen, who is representing himself or herself in court, is sure to slow down the court process and to
negatively impact the court even more significantly than the average pro se litigant. The Supreme Court of Ohio's Task Force
on Pro Se and Indigent Litigants found that individuals with disabilities, including mental illness, may not benefit from pro se
support, and “should be considered for full representation.... Task Force on Pro Se and Indigent Litigants at 23. In order for the
impact of unrepresented parties in guardianship review hearings on the court to be minimized, it would be logical for the court
to appoint counsel, so that the court can have effective and efficient hearings.

A. Impact on Judges.

“[J]udges suffer more than anyone other than the parties when litigants lack counsel.” Johnson, 47 Judges' J. at 5.

Judges depend on parties to present relevant evidence and focused legal arguments. Without assistance from
attorneys, pro se litigants frequently fail to present critical facts and legal authorities that judges need to
make correct rulings. Pro se litigants also frequently fail to object to inadmissible testimony or documents
and to counter erroneous legal arguments. This makes it difficult for judges to fulfill the purpose of our
justice system - to make correct and just *23  rulings. King v. King, 162 Wash. 2d 378 (2007), Amicus
Brief of Retired Trial Judges at 12 (Emphasis sic).

Because of these issues, judges often guide pro se parties through the process, but doing so comes with its own set of issues.
Judges face an even greater challenge when litigants are mentally ill or otherwise vulnerable.

Canon 1 of the Code of Judicial Conduct states that “[a] judge shall uphold and promote the independence, integrity, and
impartiality of the judiciary, and shall avoid impropriety and the appearance of impropriety.” (Emphasis sic). Jud. Cond. R.1.2,
entitled Promoting confidence in the judiciary, further states that “A judge shall act at all times in a manner that promotes public
confidence in the independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of
impropriety.” (Emphasis sic).
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Canon 2 of the Code of Judicial Conduct states that “[a] judge shall perform the duties of judicial office impartially, competently,
and diligently.” (Emphasis sic). Jud. Cond. R.2.2, entitled Impartiality and fairness, further states that “[a] judge shall uphold
and apply the law, and shall perform all duties of judicial office fairly and impartially.” (Emphasis sic).

In juxtaposition to these Canons and Codes is Jud. Cond. R.2.6(A), entitled Ensuring the right to be heard, which states that
“[a] judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the right to be heard
according to law.” Official Comment [1A] to Jud. Cond. R.2.6 expands this even further by stating that:

The rapid growth in litigation involving self-represented litigants and increasing awareness of the
significance of the role of the courts in promoting access to justice have led to additional flexibility by
judges and other court officials in order to facilitate a self-represented litigant's ability to be heard. By way
of illustration, individual judges have found the following affirmative, nonprejudicial steps helpful in this
regard: (1) providing brief information about the proceeding and evidentiary and foundational requirements;
(2) modifying the traditional order of taking evidence; (3) refraining from using legal jargon; (4) explaining
the basis for a ruling; and (5) making  *24  referrals to any resources available to assist the litigant in the
preparation of the case.

It is a difficult task for judges to balance the appearance of impartiality while helping one of the parties present his or her case.
Goldschmidt, 82 Judicature at 16. Forty-two percent of the judges surveyed by the ABA were concerned about compromising
the impartiality of the court in order to prevent injustice, such as by acting in place of an attorney for the unrepresented party.
ABA Coalition for Justice at 4, 13. In a survey done by the American Judicature Society/Justice Management Institute, many
judges “cited the ethical duty of maintaining judicial impartiality as the primary problem in cases where one party appears pro
se.” Goldschmidt, 82 Judicature at 17.

A helpful judge may explain the legal process, why a particular question is irrelevant or hearsay, and why laying
a foundation is necessary. Snukals and Sturtevant, 42 U. Rich. L. Rev. at 97 (citing Supreme Court of Virginia
Pro Se Litigation Planning Committee, Self Represented Litigants in the Virginia Court System: Enhancing Access
to Justice, 7 (2002), available at http:// www.docstoc.com/docs/3292738/SelfRepresented-Litigants-in-the-Virginia-Court-
System-Enhancing-Access-to# (accessed July 27, 2012)). A judge who provides no guidance spends time muddling through
the case and listening to irrelevant and unnecessary testimony and looking at irrelevant and unnecessary exhibits. Id. at 97.
Some judges may be more lenient with procedural rules and pro se parties, while others are not, out of fairness to the opposing
party who must follow the rules. Goldschmidt, 82 Judicature at 17. Some judges may go so far as to raise objections on behalf
of the pro se party and question witnesses. Id. at 19.

The only way for a judge not to have to be concerned about balancing impartiality with the right to be heard is by appointing
counsel for the unrepresented party. With counsel, the judge will no longer have to balance the needs of a pro se party and
impartiality.

*25  B. Impact on other court personnel.

Seventy-one percent of judges surveyed by the ABA were concerned by the time their staff devoted to assisting pro se parties,
because they require more staff for assistance. ABA Coalition for Justice at 4, 12. In the American Judicature Society/Justice
Management Institute's survey, 66% of court managers stated that “... the average daily proportion of their staff time that is
devoted to providing pro se assistance ... [was] 1 to 25 percent; 23 percent said that it was 26 to 50 percent; and 11 percent said
it took between 51 to 100 percent of their time.” Goldschmidt, 82 Judicature at 20. Pro se litigants suffering from mental illness
or other impairments may require even more staff assistance than other pro se litigants.
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“In addition to explaining how to file a lawsuit and determining which courtroom a pro se litigant should report to, clerks have
the added difficulty of deciding how to approach questions such as ‘How should I complete this form?’ or ‘What should I say to
the judge?’ without subjecting themselves to civil liability and criminal penalties for the unauthorized practice of law.” Snukals
and Sturtevant, U. Rich. L. Rev. at 96-97 (citing Goldschmidt, et al., Meeting the Challenge of Pro Se Litigation: A Report
and Guidebook for Judges and Court Managers, http://www.ncsconline.org/WC/Publications/KIS_ ProSeMeetChallenge.pdf;
Supreme Court of Virginia Pro Se Litigation Planning Committee, at 19).

Ohio's unauthorized practice of law statute states that:
No person shall be permitted to practice as an attorney and counselor at law, or to commence, conduct, or defend any action or
proceeding in which the person is not a party concerned, either by using or subscribing the person's own name, or the name of
another person, unless the person has been admitted to the bar by order of the supreme court in compliance with its prescribed
and published rules.... R.C. 4705.01(A).

No person who is not licensed to practice law in this state shall do any of the following: (1) Hold that person out in any manner
as an attorney at law;... (3) Commit any act that is prohibited by the supreme court as being the *26  unauthorized practice of
law. (C) ... (2) Any person who is damaged by another person who commits a violation of division (A)(3) of this section may
commence a civil action to recover actual damages from the person who commits the violation... R.C. 4705.07.

“Whoever violates division (A)(1) or (2) of section 4705.07 of the Revised Code is guilty of a misdemeanor of the first degree.”
R.C. 4705.99.

Clerks must be careful not to interpret courts' orders for pro se litigants, provide proper wording for court documents, or explain
the consequences of filing a case. Snukals and Sturtevant, 42 U. Rich. L. Rev. at 98 (citing Virginia Pro Se Litigation Planning
Committee at 63).

Court staff fear the penalties of unauthorized practice of law and, therefore, will refuse to answer many questions. Goldschmidt,
82 Judicature at 20. The probate court can help alleviate this fear and free up court staff time by providing counsel for all
incompetent wards in not only the original case, but also in the review hearing.

C. Impact on opposing parties and attorneys.

“[R]epresented litigants suffer increased legal fees as their attorneys bill for the increased time the courts spends dealing with
inexperienced pro se litigants.” Snukals and Sturtevant, 42 U. Rich. L. Rev. at 97 (citing Brenda Star Adams, Note, “Unbundled
Legal Services”: A Solution to the Problems Caused by Pro Se Litigation in Massachusetts's Civil Courts, 40 New Eng. L. Rev.
308 (2005) (“[W]hen judges take extra time to explain proceedings to a pro se litigant, hourly fees for the opposing litigant rise,
and this ultimately encourages more people to represent themselves. One major problem, therefore, is that pro se litigation breeds
more pro se litigation.”). “The pro se problem is, then, self-perpetuating: The increasing assistance from judges and self-service
centers diminishes the demand for affordable attorneys by helping those that would otherwise employ those attorneys, yet most
pro se litigants are forced to represent *27  themselves precisely because affordable attorneys are unavailable.” Snukals and
Sturtevant, 42 U. Rich. L. Rev. at 97 (citing Adams, 40 New Eng.L. Rev. at 314.) The probate court can help stop this vicious
cycle by appointing counsel not only in the original guardianship hearing, but also in the review hearing.

VI. Appointing Counsel in a Guardianship Review Hearing is Not Unduly Burdensome for the Probate Courts.

Because the court is only required to grant at most one request for review per year, appointing counsel in a guardianship review
hearings is not unduly burdensome for the probate courts. R.C. 2111.49 (C). Furthermore, only indigent wards are entitled to
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court-appointed counsel. R.C. 2111.02(C)(7)(d)(i). This limits the amount of times a court would have to appoint counsel and
limits the amount of attorney fees that the court would have to pay for counsel.

Cuyahoga County Probate Court, the venue of McQueen's guardianship case, has sufficient funds available with which to pay
for court-appointed counsel for indigent wards in review hearings. R.C. 2111.51 requires each county to establish an indigent
guardianship fund. “Expenditures from the fund shall be made ... only for payment of any cost, fee, charge, or expense associated
with the establishment, opening, maintenance, or termination of a guardianship for an indigent ward.” R.C. 2111.51 (Emphasis
added). Only

[i]f a probate court determines that there are reasonably sufficient funds in the indigent guardianship fund
to meet the needs of indigent guardianships in that county, may [the court] declare a surplus in the indigent
guardianship fund and expend the surplus funds for other guardianship expenses or for other court purposes.
R.C. 2111.51.

Cuyahoga County Probate Court does not expend funds in review or termination hearings, on appointed counsel for indigent
parties, and so the court had a surplus of funds in *28  2006 and 2007. Amici have no information available to them about
whether there were also surplus funds available for the years 2008 through 2011 or the amount of such surplus funds.

In 2006, the court ordered that the surplus funds of $325,000 be paid to the General Fund of Cuyahoga County to fund Adult
Guardianship Services for 2007. Relator's Response in Opposition to Respondent's Motion for Summary Judgment and Reply
in Support of Relator's Motion for Summary Judgment, Exhibit B-1, in Appendix at A-1. In 2007, the court ordered that the
surplus funds of $220,000 for the Indigent Guardianship fund be paid to the Adult Guardianship Services for 2008. Relator's
Response in Opposition to Respondent's Motion for Summary Judgment and Reply in Support of Relator's Motion for Summary
Judgment, Exhibit B-2, in Appendix at A-3). Regardless of whether the funds decreased between 2008 through 2011, there
should be more than enough funds to cover court-appointed counsel for indigent parties.

There were 1,256 new guardianships of incompetent individuals cases filed in Cuyahoga County in 2007. Supreme Court
of Ohio, 2007 Ohio Courts Summary, 125 (2008). Only in 26 of these cases, or 2%, did the court appoint counsel to an
indigent incompetent. Relator's Response in Opposition to Respondent's Motion for Summary Judgment and Reply in Support
of Relator's Motion for Summary Judgment, Exhibit B-4, in Appendix at A-6). Only $68,113.76 of $288,113.76, or 24%, of
the 2007 fund was spent on court appointed counsel and independent medical exams in guardianship cases, with an average

of $851.42 in attorney fees and independent medical exams per case. 11  Relator's Response in Opposition to Respondent's
*29  Motion for Summary Judgment and Reply in Support of Relator's Motion for Summary Judgment, Exhibits B-3 and B-4,

in Appendix at A-5 and A-6. Because very few of the 2% who were indigent and appointed counsel would request a review
hearing, the court would have sufficient funds with which to appoint counsel in the review hearings for those indigent wards.

There were 1,353 new guardianships of incompetent cases filed in Cuyahoga County in 2008. Supreme Court of Ohio, 2008 Ohio
Courts Statistical Report, 125 (2009). Only in 26 of these cases, or 2%, did the court appoint counsel to an indigent incompetent.
Relator's Response in Opposition to Respondent's Motion for Summary Judgment and Reply in Support of Relator's Motion for
Summary Judgment, Exhibit B-5, in Appendix at A-11. Only $52,439.15 was spent on court appointed counsel and independent

medical exams in guardianship cases, with an average of $782.67 in attorney's fees and independent medical exams per case. 12

Exhibits B-3 and B-5 at A-5 and A-11 in Appendix. This is $68.75 less per case than in 2007. Again, the court would need
minimal funds to appoint counsel for these few people if they requested a review hearing.

There were 1,296 new guardianship of incompetent cases filed in Cuyahoga County in 2009, 1,206 in 2010, and 1,153 in 2011.
Supreme Court of Ohio, 2009 Ohio Courts Statistical Report, 132 (2010); Supreme Court of Ohio, 2010 Ohio Courts Statistical
Report, 130 (2011); Supreme Court of Ohio, 2011 Ohio Courts Statistical Report, 131 (2012). Cuyahoga County Probate Court
spent $50,123.08 on appointed counsel and independent medical exams in guardianship cases in 2009, and $18,028.57 from

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2111.02&originatingDoc=Ied3514ebf14211e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2111.51&originatingDoc=Ied3514ebf14211e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2111.51&originatingDoc=Ied3514ebf14211e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2111.51&originatingDoc=Ied3514ebf14211e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


STATE OF OHIO, ex rel. James L. McQueen, Appellant,..., 2012 WL 3668177...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 18

January 1, 2010 through June 15, 2010. (See *30  Exhibit C in Appendix). The 2010 numbers may not be indicative of the final
whole year numbers because many attorneys wait until the end of the year to request their fees. (See Exhibit C in Appendix).
Amici do not have any further information available to them about the cost of court appointed counsel and independent medical
exams for 2010 or 2011.

Even though there were 40 more newly filed cases in 2009 than in 2007, Cuyahoga County Probate Court spent $17,990.68
less on court appointed counsel and independent medical exams in 2009 than in 2007. (See Exhibit C in Appendix). In light of
these savings and the relatively low costs of appointed counsel in initial guardianship appointment hearings, the Court should
have sufficient funds with which to pay for court appointed counsel in review hearings.

The number of new guardianship of incompetent cases in Cuyahoga County has decreased from 2007 through 2011. The
amount of money that the Cuyahoga County Probate Court spends on appointed counsel in initial guardianship hearings has
decreased from 2007 through 2010. There is more than enough money to fund court-appointed counsel in guardianship review
hearings in Cuyahoga County. Furthermore, the court is required to appoint counsel in guardianship review hearings regardless
of the availability of funds. Based on the statistics, appointing counsel in guardianship review hearings would not be unduly
burdensome for the probate courts.

CONCLUSION

An indigent ward who alleges competency and who requests a guardianship review hearing is entitled to appointed counsel
pursuant to R.C. 2111.02 and R.C. 2111.49 (C). R.C.2111.49(C), which governs guardianship review hearings, clearly
incorporates the statutory right to counsel set forth in R.C. 2111.02. This interpretation is fully consistent with both compelling
considerations of public policy and similar statutory schemes in many other states, the Uniform *31  Probate Code, and the
Uniform Guardianship and Protective Proceedings Act. The failure to appoint counsel for indigent wards in these proceedings
also has a negative impact on the court system and is not unduly burdensome for the probate courts. Therefore, the decision of
the Eighth District court of Appeals should be reversed and the Supreme Court should grant the requested writ of mandamus
for appointment of counsel for Mr. McQueen.

Appendix not available.
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72-5-315); New Hampshire (N.H. Rev. Stat. Ann. 464-A:40); New Mexico (N.M. Stat. Ann. 45-5-303); Tennessee (Tenn. Code Ann.

34-3-108); Utah (Utah Code Ann. 75-5-307); and the District of Columbia (D.C. Code Ann. 21-2049).

6 These jurisdictions include: California (Cal. Pub. Cont. 1471(a)(2)); Connecticut (Conn. Gen. Stat. Ann. 45a-681); Florida (Fla. Stat.

744.464); Georgia (Ga. Code Ann. 29-4-42); Illinois (755 III. Comp. Stat. 5/11a-21); Louisiana (La. Code Civ. Proc. Ann. art. 4554);

Maryland (MD Code, Estates and Trusts, 13-705(d)); Michigan (Mich. Comp. Laws 5.408); Missouri (Mo. Rev. Stat. 475.083);

New York (N.Y. Mental Hyg. Law 81.10(c)(1)); Oklahoma (Okla. Stat. Ann., tit. 30, 3-106); Pennsylvania (when ward is in mental

hospital, pursuant to 204 Pa. Code 29.41) (20 Pa. Cons. Stat. Ann. 5512.2); Texas (Tex. Probate Code Ann. 694C); Vermont (Vt.

Stat. Ann., tit. 14, 3065(a)(1)(B)); West Virginia (W. Va. Code 44A-4-6); and Wisconsin (Wis. Stat. 54.64).

7 These jurisdictions include: Indiana (Ind. Code 29-3-5-1); Iowa (Iowa Code Ann. 633.51); Kansas (Kan.Stat.Ann. 59-3090); Montana

(Mont. Code Ann. 72-5-325); Nevada (Nev. Rev. Stat. 159.1905); Oregon (Or. Rev. Stat. 125.080); and South Dakota (S.D. Codified

Laws 29A-5-508).

8 Similar to the situation where a guardian is appointed for a person deemed incompetent, an individual can be voluntarily or

involuntarily committed if a court finds that the person is mentally ill and poses harm to him or herself and others, R.C. 5122.01.

9 The judges were from 37 states, Puerto Rico, and one Native American court. ABA Coalition for Justice at 7. Forty-one percent of

the judges surveyed were from urban areas. Id. at 8. The national population is 79% metropolitan, and 69% of the judges surveyed

were from metropolitan areas. Id.

10 “The judge survey was sent by mail to 612 judges non-randomly chosen from among all state court judges at all levels of court in

urban, rural, and suburban jurisdictions. Of the surveys mailed, 133 (22 percent) were completed and returned. Another mailed survey

was sent to a sample of 237 court administrators in all levels of state trial courts who are members of the National Association for

Court Management. Of these, 98 (41 percent) were returned.” Goldschmidt, 82 Judicature at 22.

11 There were 80 cases in which the Cuyahoga County Probate Court paid attorneys' fees for court appointed counsel and paid for

independent medical exams for indigent incompetents in 2007. See Exhibit D in Appendix. However, only 26 of these cases were

guardianship of incompetent cases that were newly filed in 2007. Id. The remainder of the cases were either minor guardianship cases

or cases that were continuing from previous years. Id.

12 There were 67 cases in which Cuyahoga County Probate Court paid attorneys' fees for court appointed counsel and paid for

independent medical exams for indigent incompetents in 2008. See Exhibit E in Appendix. However, only 26 of these cases were

guardianship of incompetent cases that were newly filed in 2008. Id. The remainder of the cases was either minor guardianship cases,

cases that were continuing from previous years, or cases where the guardian sued an agency on behalf of a ward. Id.
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